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Appeal No: V2/1/RAJ/2020 

:: ORDER IN APPEAL::  

M/s. Lotus Weighbridge and Lotus Multi Services (Prop. Feroz 

Hussain Patni), Dichada, Bedeshwar, Jamnagar (herein, after referred to 

as "Appellant") filed present appeal against Order-in-Original No. 

AC/JAM-I/ST/20/20 19-20 dated 31.10.2019 (hereinafter referred to as 

'the impugned order') passed by the Assistant Commissioner, Central 

GST, Division, Jamnagar-I, (hereinafter referred to as 'the adjudicating 

authority'). 

2. The brief facts of the case are that audit of the records of the 

appellant for the period from March, 2014 to June, 2017 revealed that the 

appellant supplied water by tankers to the barges through tankers; that 

the appellant did not pay service tax on the supply of water. Since, said 

service falls under the category of port service, the appellant was required 

to charge and pay the service tax on the same. Therefore, the appellant 

was issued a Show Cause Notice dated 10.04.2019 asking the appellant 

as to why service tax of Rs.9,77,462/- should not be demanded under 

section 73(1) of the Finance Act, 1994 (hereinafter referred to as 'the Act') 

along with interest under Section 75; proposing penalty under Section 77 

&78 of the Act. 

2.2 The said SCN was confirmed by the lower adjudicating authority 

vide impugned order, confirming demand of service tax of Rs. 9,77,467/-

along with recovery of interest and imposition of penalty of Rs. 80,000/-

under section 77(2) and penalty of Rs. 9,77,467/- under section 78 of the 

Act. 

3. Being aggrieved with the impugned order, the appellant preferred 

the instant appeal, inter-alia, on the various grounds as under: 

3.1 That they were engaged in 'sale of water' to M/s United Shippers 

Limited (hereinafter referred to as 'the company') through water tankers; 

that most of the time these supplies were made to the offices, wand barges 

of the company which were situated/ stationed within the port areas. 
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3.2 That they purchased water from Mr. Sikaner of Navlakhi and sold the 

same to the company under 'purchase order'; that they didn't charge any 

service tax on the above transactions since such transactions were not 

only out of the scope of 'service', as provided u/s 65B(44) of the Finance 

Act, 1944, but also were covered in the 'negative list', as provided u/s 66D 

of the said Act, that sale of water were specifically exempted from VAT 

under entry no. 53 of Schedule I, as provided under Section5(1) of Gujarat 

VAT Act, 2003. 

3.3 That the impugned order is based on old provisions of erstwhile 

Section 65(82) and Section 65(105) of the Finance Act, 1994 and 

Circulars/ letters dated 09.07.2001 and 10.11.2003 and therefore 

untenable in law as the present demand pertains to the period March-

2014 to June-2017 and the above provisions are not applicable w.e.f 

01.07.2012. 

3.4 That the definition of service as per Section 65B(44) of the Finance 

Act, 1944 covers all activities carried out by a person for another for a 

consideration but does not include an activity which constitute a transfer 

of title in goods by way of sale. 

3.5 That the negative list of services, as provided in Section 66D of the 

Act, specifically entry no. (e) does not cover 'trading of goods'. In support 

of their above submissions, they relied upon 010 No. BHR-EXCUS-COM-

033-034/2016-17 dated 14.07.20 16. 

3.6 That the impugned order is unsustainable in law being partly barred 

by limitation; that the necessary ingredients to invoke proviso to Section 

73(1) of the Act like fraud, suppression etc. with intent to evade payment 

of service tax is absent, therefore, recovery of service tax, interest and 

imposing penalties under various provisions of law is untenable. 

4. Personal Hearing in the matter was attended by Shri Dinesh Kumar 

Jam, Chartered Accountant on behalf of the Appellant. He reiterated the 

submissions of appeal memo and requested that appeal may be allowed. 
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5. I have carefully gone through the facts of the case, the impugned 

order, appeal memorandum and oral submission made by the appellant at 

the time of personal hearing. 

5. 1 The issues to be decided in the present appeal are: 

(i). whether activity undertaken by the appellant is sale of water or 

supply of water. 

(ii). whether service tax is leviable on the said activity or otherwise. 

6. I find that the adjudicating authority has confirmed the demand of 

service tax on the consideration received for "for supply of water" to the 

barge. The question that arises is whether in this kind of transaction; the 

dominant intention is sale or service? The appellant has vehemently 

contended that they have sold water to the barge and not supplied water 

to the barge. In support to their claim they have submitted some sample 

copy of invoices. On perusal of invoice bearing no.23 dated 31.03.2014, 

bill no. 16 dated 01.05.2014, bill no. 046 dated 01.08.2015, bill no. 0121 

dated 01.01.2010, bill no. 028 dated 01.06.2017, I note that all the bills 

are issued by Sikander Sumar Sota, Navlakhi, therefore, it is clear that 

appellant has purchased water and sold the same to the barges. Further, 

on going through bill no. LMS/006/2014-15 dated 31.03.2014, bill no. 

LMS/016/2014-15 dated 05.05.2015, bill no. LMS/046/2015-16 dated 

05.08.2015, bill no. LMS/121/2016-17 dated 10.01.2017, bill no. 

LMS/028/2017-18 dated 06.06.20 17, I find that all the bills are issued to 

United Shippers Limited, Jamnagar by the appellant. The content in the 

bills raised is "Being Water tanker Pipaliya to Navlakhi port use for USL 

Barge office and welding point", thus it is clear that the appellant has 

purchased water from Sikander Sumar Sota, Navlakhi and sold to M/s 

United Shippers Limited, Jamnagar. 

6.1 Further, I find that Sale of water is exempted from Sales Tax/VAT in 

terms of sub section 1 of section 5 of Gujarat VAT Act, 2003 listed at Sr. 

No. 53 of Schedule I of Gujarat VAT Act, 2003. I also observe that the 

appellant has not charged any service tax on the above transactions since 

such transactions were out of scope of 'service' as provided u/s 65B(44) of 
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water' entered by the appellant and the company on 01.06.2013, I find 

that the contract has been agreed upon by the parties for the period from 

01.06.2013 to 31.05.2018. The rate of supply of water has been agreed 

upon at Rs. 2050/- per tanker of 2OMT for Bland water (moru pani) and 

Rs. 2800/- per big tanker and Rs. 1400/- per small tanker from Pipaliya 

to Navlakhi for Sweet water (Mitu pani). Thus, I find that the appellant has 

submitted enough evidence in support of their argument that water was 

indeed purchased by them and then sold to the company. I find that the 

description of transaction as "Supply" of goods at the place desired by the 

customers for the stated consideration was for "sale" of those goods. The 

above invoices thus, provided evidence to show that water was being 

supplied by them to the barges by using water tankers was not supply but 

actually involved an element of sale and in lieu thereof; some definite 

consideration was paid or payable to them by the company. Merely 

because they arranged for supply of water by tanker to the barge cannot 

be treated as supply. Therefore, I find that supply of water was sales 

transaction only and not service and such transactions does not attract 

Service tax. 

7. I find that merely purchasing water from Sikander, Navlakhi and 

selling to the company at the rates as agreed from time to time cannot be 

treated as service but is a simple transaction of sale and purchase of 

water. 'Service' has been defined under Section 65B(44) of the Finance 

Act, 1994 as: 

(44) "service" means any activity carried out by a person for another for 

consideration, and includes a declared service, but shall not include— 

(a) an activity which constitutes merely, — 

(i) a transfer of title in goods or immovable property, by way of 

sale, gift or in any other manner; or 

(ii) such transfer, delivery or supply of any goods which is deemed to 

be a sale within the meaning of clause (29A) of article 366 of the 

Constitution; or 

(iii) a transaction in money or actionable claim; 

(b) 
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(c) 

[Emphasis supplied] 

On plain reading of the above definition, it is clear that a transaction 

of sale is excluded from the definition of service. 

Further, the definition of "Sale" as defined in Section 2(23) of the 

Gujarat Value Added Tax Act, 2003 is as under: 

(23) "sale" means a sale of goods made within the State for cash 

or deferred payment or other valuable consideration and includes, - 

but does not include a mortgage, hypothecation, charge or pledge; and 

the words "sell", "buy" and "purchase" with all their grammatical 

variations and cognate expressions shall be construed accordingly. 

Explanation. - 

(1)  

(ii)  

(iii) every transfer of property in goods by the Central Government, 

any State Government, a statutory body or a local authority for 

cash, deferred payment or other valuable consideration, whether 

or not in the course of business, shall be deemed to be a sale for 

the purposes of this Act; 

[Emphasis supplied] 

From the above, it is crystal clear that any transfer of property in 

goods for cash is to be considered as 'sale'. 

8. Further, I find that the appellant has correctly described the rate of 

Fresh Water as per the contract. The appellant have placed evidence to 

show that they had incurred cost in buying water which was eventually 

supplied by them to the barges and is nothing but an incidental 

reimbursement expense. Therefore, I note that the activity of supplying 

water and getting the cost reimbursed from the company tantamount to 

sale of goods and no Service tax involved as no service is rendered by the 
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appellant. I find force in the argument of the appellant and thus, conclude 

that the water charges collected from the company is a consideration 

received for sale of water. 

9. The appellant has vehemently argued that the impugned order has 

referred to the old provisions of the Act /Circulars which are not 

applicable in the present case, as the period covered in the instant case is 

March-20 14 to June-20 17. 

I observe that the adjudicating authority has quoted the said 

provisions and Circulars for the purpose of reference to describe the 

activities undertaken by the appellant as 'service' under the category of 

"Port Service". 

9.1 I find that 'Port Services' as defined under Section 65(82) of the 

Finance Act, 1994 (with effect from 1St  July 2010 and as applicable upto 

3Qth June 2012) covered "any service rendered within a port or other port, 

in any manner". 

In terms of Section 65(105)(zn) of Finance Act' 1994, "Taxable service" 

means any service provided or to be provided to any person, by any other 

person, in relation to port services in a port, in any manner." 

Provided that the provisions of Section 65A shall not apply to any service 

when the same is rendered wholly within the port. 

9.2 I find that the activities of the appellant cannot be described as 

activities carried out by a person authorized by the "port" or on behalf of 

the port. The Rules framed by the port authorities to regulate trading 

activities has no implication for the taxability of the transactions. Hence, 

the appellant's activities are not classifiable under the category of "port 

service". I find that the taxability on sale of water would not arise at all in 

terms of Section 65(105)(zn). 

10. Thus, I find that in the present case, the appellant was selling water 

to the barge and, therefore, it is simple transaction of sale and does not 

include any component of service. Therefore, I am of the considered view 

that the activity of the appellant is not confirming to the requirement of 
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'service', as per the definition contained in Section 65B(44) of the Act. 

11. I have gone through the Order in Original cited and relied upon by the 

appellant and I find that issue involved in the said 010 is similar to the 

present case. Therefore, ratio laid down in the cited 010 is applicable to 

this case. 

12. In view of the foregoing discussion and analysis, it is concluded that 

the activities undertaken by the appellant should not fall within the scope 

and ambit of taxable service, for payment of service tax. Therefore, the 

impugned order is set aside and the appeal is allowed. 

C c  cf)  3{tThT cj Pigcii 3Ll')ckl dJ1 'lIciI 

1. 1 The appeal filed by the Appellant is disposed off as above. 

By RPAD  

To 

(Gopi Nath) 
Commissioner (Appeals) 

M/s. Lotus Weighbridge and Lotus 
Multi Services (Prop. Feroz 
Hussain Patni), Dichada, 

Bedeshwar, Jamnagar 

o1i' (i1ci a411 tEi ef1ci 

iec!l i14i (. 1,i 1a1 

L1cI1), s1IJ1a1dI'( 

  

Copy to:  

1) The Chief Commissioner, GST & Central Excise, Ahmedabad Zone 
Ahmedabad for his kind information. 

2) The Commissioner, GST & Central Excise, Rajkot Commissionerate. 
3) The Deputy Commissioner, GST & Central Excise, Division, 

gmnagar -I. 
Guard File. 
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