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Appeal No. V2/81/RAJ/2019

:: ORDER-IN-APPEAL ::

M/s. Jyoti CNC Automation Ltd., Rajkot (hereinafter referred to as
‘Appellant’) filed appeal No. V2/81/Raj/2019 against Order-In-Original No.
23/DC/KG/2018-19 dated 30.03.2019 (hereinafter referred to as ‘impugned
order’), passed by the Dy. Commissioner, Central GST DiVision, Rajkot-II

(hereinafter referred to as ‘adjudicating authority’).

2. The brief facts of the case are during scrutiny of ER-1 Returns, it was
found that the appellant had cleared inputs ‘as such’ at a higher value under
the cover of Central Excise invoices as compared to their purchase value.
The appellant was required to pay amount equal to Cenvat credit taken on
purchase of inputs as per the provisions of Rule 3(5) of Cenvat Credit Rules,
2004 (hereinafter referred to as ‘Rules’). However, it was revealed that the
appellant had charged Central Excise duty at ad-valorem rates on the
transaction value by utilizing Cenvat credit, which was higher than purchase
value while cleafing the inputs ‘as such’ and collected the said duty from
their buyers which was higher than the amount of Cenvat credit taken on
such purchase. As per Section 11D(1) of the Central Excise Act, 1944
(hereinafter referred to as ‘the Act’) every person who has collected any
amount in excess of duty assessed or determined and paid on the excisable
goods under this Act or Rules made there under from the buyer of such
goods in any manner as representing duty of excise was/is required to
forthwith pay the amount so collected to the credit of the Central

Government.

2.1 Show Cause Notice No. IV/3-44|/D/2017-18 dated 18.5.2018 was
issued to the appellant, inter alia, calling them to show cause as to why
Central Excise duty of Rs. 41,28,440/- should not be recovered from them
under Section 11D(2) of the Act along with interest under Section 11DD of
the Act. The Show Cause Notice was adjudicated by the adjudicating
authority vide the impugned order who confirmed demand of Rs.
41,28,440/- under Section 11D(2) of the Act along with interest under
Section 11DD of the Act.

3. Aggrieved, the Appellant preferred the present appeal, inter alia, on

the following grounds: Oﬂ/
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Appeal No. V2/81/RAJ/2019

(i) The provisions of Section 11D of the Act states that mere excess
collection of excise duty or collection of amount representing as excise
duty as described under sub-section (1) of (1A) is not sufficient nor a valid
basis for issue of Show Cause Notice in terms of sub-section (2) of the
Section 11D would arise and powers there under to do so can only be
exercised only if the person specified under sub-section (1) or (1A) fails to
pay the amount collected by him as excise duty or representing as excise
duty to the credit of the Central Government as otherwise prescribed
therein; that in present case, it is not alleged that the appellant has not
paid to the credit of government, the amount of excise duty alleged to
have been collected in excess by it from the customers on the inputs
removed as such; that in fact vide para 6 of the Show Cause Notice, it was
clearly admitted that the appellant was depositing Central Excise duty so
charged from the buyers with the Government and these facts have also
been accepted and acknowledged by the adjudicating authority for non
imposition of penalty under Rule 15 of the Rules read with Section 11AC of
the Act read with Rule 25 of the Rules and the lower adjudicating authority

refrained from imposing any penalty on the appellant.

(ily  That the allegation vide the Show Cause Notice to the effect that the
utilization of Cenvat credit for the purpose of payment of unauthorized
collection of Central Excise duty was not permitted under Cenvat Credit
Rules, 2004 was also devoid of any substance inasmuch as there has been no
unauthorized collection of any excise duty by them from its buyers since
the duty was charged and paid on the removal of inputs as such under thé
cover of Central Excise invoices and on the basis of its transaction value;
that for sake of argument even if it is assumed that they were only required
to reverse the proportionate Cenvat credit on the inputs removed as such,
the Central Excise duty charged on ad valorem basis thereon can at worst
be considered as ‘irregularity’ and not an ‘illegality’; that at the state of
removal of inputs as such, such duty was charged and the Cenvat credit was
utilized for the purpose of payment thereof as is permissible vide sub-rule
(4) of Rule 3 of CCR, 2004; that if there is any wrong utilization of Cenvat
credit for the purpose of the alleged unauthorized collection of excise duty,
the correct and proper action rested in the initiation of proceedings for the
recovery of Cenvat credit wrongly utilized in terms of the provisions of Rule
14 of the Rules read with Section 11AC of the Act, which Show Cause Notice

O
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fails in the present case by proposing recovery under Section 11D(2) of the
Act.

(iii) The adjudicating authority has accepted the plea that the appellant
had deposited the amount of duty as indicated in the invoices during the
relevant period by making a debit entry in the Cenvat credit account and
further that the amount collected in the guise of Central Excise duty from
its customers was already deposited with the government exchequer and
also accepted that the amount collected have not passed on any unintended
benefit in the form of higher Cenvat credit to the buyer nor sought to
encash the Cenvat credit by paying higher duty; that the confirmation of

demand vide the impugned order is illegal and without authority of law.

(iv) The Appellant further submitted that the provisions of Section 11D of
the Act would come into play only if any person who is liable to pay excise duty
has collected any amount in excess of the central excise duty assessed or
determined and paid on any excisable goods, from the buyers in any manner as
representing excise duty. In the present case, there is no ‘assessment’ or
‘determination’ of the central excise duty liability by the competent authority
in any manner in respect of the inputs removed as such by the Appellant in
terms of Rule 3(5) of the CCR, 2004. In fact, the concept of ‘assessment’ as
defined vide Rule 2 (b) of the Rules and understood in the context of the
scheme of law has no relevance nor can be applied in so far as the removal of
inputs as such in terms of Rule 3(5) of CCR,2004 is concerned in as much as, the
provision merely requires the reversal of proportionate credit on such removal
of inputs. Merely because the Appellant had discharged central excise duty
liability on the basis of transaction value of inputs removed as such, it cannot
be said that there has been an ‘assessment’ or ‘determination’ of the excise
duty payable by the Appellant on inputs removed as such. Secondly, even if it
iS assumed, for the sake of argument, that there is an ‘assessment’ of its duty
liability on inputS removed as such by the Appellant and there has been an
excess collection of the amount as excise duty, undisputedly, the entire
amount so collected by the Appellant has been paid/deposited with the
government exchequer by utilisation of CENVAT credit as permitted vide Rule
3(4) of CCR, 2004.

(v)  That findings of the adjudicating authority vide para 21.2 and 21.3 of

the impugned order are devoid of merits and cannot be sustained inasmuch as

/ Page 5 of 11



Appeal No. V2/81/RAJ/2019

‘the entire amount collected by them as excise duty has been deposited with
the Government exchequer. The payment made through the debit in the
Cenvat Credit account, undisputedly, is a legal and proper discharge of the
duty liability as is the settled law and also accepted by the lower adjudicating
authority. There is a clear contradiction in the observations recorded by the
lower adjudicating authority vide para 21.4 and those recorded vide para 25.1
of the impugned order. Under these circumstances, the very premise of the

demand disappears and the same cannot be sustained in law.

(vi)  That reliance placed by the adjudicating authority on the decision of the
Hon’ble Gujarat High Court rendered in the case of Inductotherm (India) Pvt.
Ltd. - 2012 (283) ELT 359 (Guj.) is entirely misplaced inasmuch as the facts
involved in the said case were clearly distinguishable; that the Respondent
therein had resorted to the practice of paying the higher amount as duty on the
inputs removed as such in order to encash the accumulated Cenvat Credit.
However, in the present case, there is no such finding recorded whatsoever by
the adjudicating authority against the Appellant though the show cause notice

had proceeded on the basis of this allegation.

(vii) That invocation of the provisions of Section 11D(2) of the Act is
absolutely illegal, without authority of law and the impugned order is liable to
be set aside as being untenable in law to that extent and relied upon following
case laws:

(a) Rasoi Ltd. - 2009 (247) ELT 174 (Tri - Kolkata);

(b) Lamicoat International Pvt. Ltd. - 2015 (324) ELT 411 (Tri - Delhi);
(c) S.S. Crop Care Ltd.- 2010 (255) ELT 149 (Tri - Delhi);

(d) Sterlite Industries - 2008 (225) ELT 397 (Tri-Ahmd);

4, In hearing, Shri Shailesh Sheth, Advocate and Shri Maulik Gandhi,
Company Secretary of the Appellant appeared on behalf of the Appellant
and reiterated the submission of appeal memorandum and requested to
allow their appeal. They sought one week’s time for submission of
additional submission. However, even after lapse of one month, the
Appellant has not submitted additional submission nor requested for
extension of time. |, therefore, find it fit to decide the appeal on the basis

of submission made in appeal memorandum.

5. | have carefully gone through the facts of the case, the impugned order,

the appeal memorandum and submission made during the personal hearing.
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The issue to be decided in the present case is whether the Appellant collected
amount of Rs. 41,28,440/- representing as duty of Central Excise, in excess of
duty assessed, from their buyers on the inputs cleared as such and if yes,
whether the same is required to be recovered from the Appellant along with

interest or not.

6. On going through the impugned order, | find that the appellant had
cleared inputs ‘as such’ during the period from September, 2016 to June, 2017
at higher value under cover of Central Excise invoices as compared to their
purchase value and paid the Central Excise duty on transaction value through
Cenvat credit in contravention of Rule 3(5) of the Cenvat Credit Rules, 2004;
that the Appellant cleared inputs ‘as such’ without carrying out any
manufacturing activity under Section 2(f) of the Act barring the appellant from
charging any Central Excise duty on the said transaction value; that any amount
collected in excess of duty assessed from their customers is required to be
deposited in cash under Section 11D of the Act.

7. | find that the Appellant has not disputed that they cleared inputs ‘as
such’ at value higher than the purchase price without following the provisions
of Rule 3(5) of the Cenvat Credit Rules, 2004, which are reproduced as under:

“When inputs on which Cenvat credit has been taken, are removed as such
from the factory, or premises of the provider of input services, the
manufacture of the final product or provider of output service, as the case
may be, shall pay an amount equal to the credit availed in respect of such
inputs and such removal shall be made under the cover of an invoice
referred to in Rule 9 of the Central Excise Rules, 2002.”

(Emphasis supplied)

7.1 Considering the above provisions, the Appellant was required to pay an
amount equal to Cenvat credit availed while clearing inputs ‘as such’.
However, if the inputs are sold at a higher price than purchase price and if
Central Excise duty is paid through Cenvat credit on the value of sale price, as
has happened in the present case, then what is to be done is no more res-
integra in view of the judgment of the Hon’ble Gujarat High Court passed in
the case of Inductotherm (I) Pvt Ltd reported as 2012 (283) E.L.T. 359 (Guj.),
wherein the Hon’ble High Court has held that when a manufacturer removes /
sales goods “as such” at a higher price than purchase price and collects Central
Excise duty on “transaction value” then such manufacturer has to reverse equal

amount of CENVAT credit which was availed at the time of rﬁpt of such
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goods and the balance duty is required to be paid through Personal Ledger
Account (i.e. in cash / bank) only even though CENVAT credit balance is
available in the books of accounts. The relevant portion of the judgment is

reproduced as under:

“14. Bearing in mind the above statutory provisions, if we revert to the
facts of the case, the case of the Department is that the respondent-assessee
cleared certain goods without undertaking any manufacturing activity. Such
clearance was made at an inflated price. Certain charge was collected from
the purchaser on the basic price in the guise of excise duty. The respondent
though surrendered the entire amount so collected to the Department in the
form of debiting the credit in the Cenvat account, according to the
Department, this was in breach of Rule 3(4) of the Rules, 2002 and thereafter
Rule 3(5) of the Rules, 2004. Since there was no manufacturing activity, no
question of collection of excise duty would arise and therefore, the entire
amount so collected had to be deposited in terms of Section 11D of the Act.

15. To our mind, there is considerable force in such contention. It is not in
dispute that the respondent cleared the goods as such. Since no manufacturing
activity was undertaken, question of collection of excise did not arise. While
clearing the goods after 1-3-2003, the respondent had to follow the procedure
laid down in the amended Rule 3(4) of Rules, 2002 and thereafter Rule 3(5)
of the Rules of 2004. Such rules required that on clearance of goods on as
such basis, the assessee should have paid an amount equal to the credit
availed in respect of such inputs and that such removal should have been
made under the cover of an invoice referred to in Rule 9. To the extent the
respondent reversed the Cenvat credit in its account on clearance of goods
without any manufacturing activity on the credit taken upon purchase of
goods, even the Department raises no objection. It is the later portion,
namely, collection of higher amount in the guise of excise duty and
depositing it with the Department in form of Cenvat credit which is at issue.
Firstly, Rule 3(5) of the Rules did not permit collection of higher excise duty
from the purchaser or deposit thereof with the Department in form of Cenvat
credit.

16. In fact, since no manufacturing activity was undertaken by the
respondent, the goods removed on as such basis were not thereafter exigible
to excise duty. The respondent under the statutory provisions applicable,
therefore, could not have collected any charge from the ultimate purchaser in
form of excise duty. The question of adjusting Cenvat credit for depositing
such amount so collected did not arise.

17. We may recall that Rule 3(4) of the Rules, 2004 provides for cases
where Cenvat Credit can be utilized for payment of duties. None of the
clauses (a) to (e) thereof would cover a situation where the amount has been
collected from the purchaser under the title of excise duty which can never be
categorized as such since no manufacturing activity was carried out by the
respondent. Utilization of Cenvat credit for such purpose, therefore, was
wholly impermissible. The decisions of the Apex Court cited before us and
that of the Rajasthan High Court, at best may suggest that the payment made
through Cenvat credit is as good as actual payment, however, such payment
should be for the purpose for which it is authorized under the Rules. In the
case of Dai Ichi Karkaria Ltd. (supra) relied on by the respondent, the ﬁjx
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Court observed as under :

“17. It is clear from these Rules, as we read them, that a
manufacturer obtains credit for the excise duty paid on raw material to
be used by him in the production of an excisable product immediately it
makes the requisite declaration and obtains an acknowledgment thereof.
It is entitled to use the credit at any time thereafter when making
payment of excise duty on the excisable product. There is no provision
in the Rules which provides for a reversal of the credit by the excise
authorities except where it has been illegally or irregularly taken, in
which event it stands cancelled or, if utilised, has to be paid for. We are
here really concerned with credit that has been validly taken, and its
benefit is available to the manufacturer without any limitation in time or
otherwise unless the manufacturer itself chooses not to use the raw
material in its excisable product. The credit is, therefore, indefeasible. It
should also be noted that there is no co-relation of the raw material and
the final product; that is to say, it is not as if credit can be taken only on
a final product that is manufactured out of the particular raw material to
which the credit is related. The credit may be taken against the excise
duty on a final product manufactured on the very day that it becomes
available.”

18. With this background, we if peruse Section 11D of the Central Excise
Act, 1944, it emerges that under sub-section (1) thereof, every person who is
liable to pay duty under the Act or the Rules made thereunder and has
collected any amount in excess of the duty assessed or determined and paid
on any excisable goods from the buyer of such goods, in any manner as
representing duty of excise shall forthwith pay the amount so collected to the
credit of the Central Government. Sub-section (2) of Section 11D provides,
inter alia, that if such amount is not credited, the Central Excise Officer may
issue a notice requiring such person to show cause why the same should not
be paid by him to the Central Government. Sub-section (3) of Section 11D
authorizes the Central Excise Officer to determine the amount so payable and
thereupon such person shall pay the same.

19. From the above statutory provisions, it can be seen that whenever any
duty has been collected in excess of excise duty payable or in any manner as
representing duty of excise, such person has to pay the same to the Central
Government forthwith. In the present case, the respondent had collected
certain amount from the purchasers representing the same as excise duty.
Undisputedly, such amount could not have been collected as excise duty. The
same, therefore, had to be forthwith paid to the Central Government in terms
of Section 11D of the Act. The same not having been done, the Department
was within its right to seek recovery thereof.

20. The view of the Tribunal that in any case the respondent could have
encashed the unutilized credit in the Cenvat account and that therefore the
same did not make any difference to the Department, in our view, suffers
from fallacy. Firstly, as noted, Rule 5 of the Rules, 2004 permitted refund of
Cenvat credit under certain circumstances which provides that such refund
shall be allowed subject to such safeguards, conditions and limitations as may
be specified by the Central Government by notification. It can, thus, be seen
that grant of refund is neither automatic nor a matter of course. Nothing has
been brought on record to suggest that the respondent was entitled to such
_refund as a matter of right. Secondly, utilization of Cenvat credit for Aghe
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purpose of payment of unauthorizedly collected so called excise duty was not
permissible under the Rules. The contention of the Department that by doing
so, the respondent passed on Cenvat credit to the purchaser to be availed by
them ultimately which credit such purchasers were not entitled to, cannot be
brushed aside.

(Emphasis supplied)

8. As per the facts emerging from impugned order, the abpellant in their
invoices for the goods cleared ‘as such’ had depicted the said amouvnt as
representing Central Excise duty and had collected the same from their buyers
by ignoring the provisions of Rule 3(5) of the Rules to facilitate the buyers to
avail more Cenvat credit and to en-cash the unutilized Cenvat credit lying in
balance in their Cenvat credit account. Therefore, the facts of this case are
similar to the above case decided by the Hon’ble Gujarat Higher Courtl.
Therefore, | hold that the appellant is liable to pay Central Excise duty of Rs.
41,28,440/- under Section 11D(2) of the Act along with interest under Section
11DD of the Act.

9.  Now, | examine various case laws relied upon by the Appellant as under:

(1) In the case of Rasoi Ltd -2009 (247) ELT 174, the period involved is ffom
20.09.1991 to 30.09.1994 i.e. prior to Cenvat Credit Rules, 2004 and speaks
about money credit and paper credit and also hold that “However, while
selling the final product the manufacturer collected the entire duty including
the portion adjusted against the paper credit i.e. money credit from the
customers. Therefore the Appellants are liable to pay the amount collected
from the customers as duty under Section 11D of the Central Excise Act.”
Therefore, the said case law is not applicable looking to the facts of present

case.

(i)  In the case of Lamicoat International Pvt Ltd - 2015 (324) ELT 411, issue
involved is regarding export of goods and the Hon’ble Tribunal held that
provisions of Section 11D are not applicable, whereas in the present case, the

provisions of Section 11D are applicable.

(iii)) In the case of S. S. Crop Care Ltd. -2010 (255) ELT 149, the issue
involved is regarding inputs removed /transferred to another unit/job worker
by paying duty adopting value @110%, and hence, facts are distinguishable from

the present case.
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(iv) The case of Sterlite Industries -2008 (225) ELT 397 is regarding
provisional assessment and hence, not applicable to the facts of the present

case.

10.  In view of above, | uphold the impugned order and reject the appeal.

11, 3reThdl EgRT &of I 18 el &l [F9eRT 3T adis A fFar ararg |
11.  The appeal filed by the Appellant is disposed off as above.

v
04
D,
o,
(GOPI NATH) \q/\

Commissioner(Appeals)
Attested

)5

(V.T.SHAH)
Superintendent(Appeals)

By RPAD

To, Jar H,

M/s. Jyoti CNC Automation Ltd., : o
Unit-Il, Plot No. 2839, Kalawad Road, | 5 SaNd Hreeral i fafacs,

Ladhika GIDC, Metoda, IfAe-1l, Tl HEAT (3R, FHaEs s,
Rajkot. | crefiehr SN3MSSAT, AT, TSTHIC.

1) 9aie H&T HGFd, g8 U6 dar R U9 Fegid 3cui Yo, IR
&7, 3gHACTEIE A SAFHRT &l
2) 3gFd, a¥g U@ HAT W UTd FwAd 3096 Yo, JSfhie g,
AT HT HETH HRAGE &
3) 39 WFd, 9] T {1 F Td $wild 3cUIG Yodh, Jsohie-2 FAUSA Hl
. HETH FERT &
A TS wE

Page 11 of 11







