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Arising out of above mentioned 010 issued by Additional/JointlDeputy/Assistant Commissioner, Central 

Excise/ST / GST, 

Rajkot I Jamnagar I Gandhidham 

flicid & ticti) Wtftr1T /Name & Address of the Appellants & Respondent 

M/s Jyoti CNC Automation Ltd (Unit II), Plot No. 2839, Kalawad Road, Lodhika GIDC Metoda 
Jamnagar-36 1140. 

31T1(31tl -o1Id T1*i id WT1I1Tt / 111 F1T 3141't tI 1'tclI I/ 
Any person aggrieved by this Order-rn-Appeal may fll an appeal to the appropriate authority in the following 

,tzr 3c41 lo V Wt 31tftr 11UT T1t 31F,T 3c4IC, lcii 31 11Pt 1944 r clTU 
35B3 3T11T, 1994 *rURT86 

Appeal to Customs, Excise & Service Tax Appellate Tribunal under Section 35B of CEA, 1944 / Under Section 
86 of the Finance Act, 1994 an appeal lies to:- 

(i) 1tr RrRt *)lJII  IT 3c"4lo1 1 11 31tl'k 11UT 4lT 1t'T tl, c'.< 

The special bench of Customs, Excise & Service Tax Appellate Tribunal of West Block No. 2, R.K. Puram, New 
Delhi in all matters relating to classification and valuation. 

(u) ,)q.çj '4).t.t1 1(a)c1lL! V313T 31'tMJ1l 3c4lC, lo4 
QJ'ilc.i1 131J-iejgIc,- $oo 11T1V I, 

To the West regional bench of Customs, Excise, & Service Tax Appellate Tribunal (CESTAT) at, 2nd  Floor 
Bhaumali Bhawan, Asarwa Ahmedabad-3800 16m case of appeals other than as mentioned in para- 1(aj 
above 

3T4T .-d1NIIcbUt liTT 3Ttftt W19iF 't.l flt Zf ic"ll,  (31fl')11dld1lclo1, 2001, 14J1 6 
1rfv TqEA-3 1l ojioll '€ii1v I IT1, t5I 3c1lcl 1e1' 1J-ilJI 
ellI 131)TotdlFLII rlr,.Y1 5 c'114.tl T.3't1 t,5 eiisl "4t i1T50 etltt "lL c131T50 elNil 
ft i'iT: 1,000/-   5,060/- 't 311.tT 10,000/- .'4I T id'tI lc'4 *t t11' 'te4d.i l Iii*ftr ic- i 
1TTTT, 1QSc1 3P1'M T1UT t 1lT kI5I1ct, i C,clNI 1() I1id 

i9-c 40R1 1'iII oll.11 iIv I 161d i4' T TiTTT1', cb * 31' 1Nitl * &loii lTfV o151 161)d 3TtI11' l' 
111T fIr I TTrr 31TT ( 31th)  11T 500/- . i, 1r1r ii dfl  1 

The appeal to the Appellate Tribunal shall be filed in quadruplicat in forpi EA-3 / as prescribed under Rule 
6 of Central Excise (Appeal) Rules, 2001 and shall be acconpamed against one which at least should be 
accompanied, by a fee of Rs. 1 000/- Rs.500U/- 1.1O,000/- where aniount of 
dutydemand/mterest/penal,ty/refund is upto Lac., 5 Lac to 5U Lac and above 50 La,c respectively in the 
form of crossed bank draft in favour of Asst. Registrar of branch of any nominated public sector bap.k of the 
place where the bench of any nominated public sector bank of the place where the bench of the Tribunal is 
situated. Application made for grant of stay shall be accompanied by a fee of Rs. 500/-. 

31Zt1'Zl1T*'flTT31', fti 31 iT,1994rc.RT86(1) 3   1994, 9(1) 
S.T.-5* t1* * l T i  11T1 il 31Tf ¶ 3T f dd , 3W)lt 'i1t wt * 

(j.t  ' t rIt II1d ')°-1l Tlv) 3i Pl' * * T Til' i5l 1iF 1t Jildi ,ll'l Jlldl 
'1dHd1l rril'r irrr, 5 iii r ,5 tiit  IT 50 ofl!t 311Tar 50 i*ttl tt  * 31Thi t cbdl: 1,000/- 
 5,0001- 9.t.) 3111'T 10,000J-  tiu1i:r  ri 'ft ,4d.j Th  1ttMr  r'rrnr, 'tti1lct 3Tt.?rzr 
iriilui r ii iiiq l'-ij'i oii'i * * cii. oii  ).l1içj * it'c cciII ,iioii 

erlv I r1r TW r invr, cb l i lIitl * .ii rrfv  HiIlr 31T5if Tili1Il0T t 1it 1'-Trr I rir 
3nr(3nr) r1ht 31 lT 500/-  r11 r,31JlI .ii &Idu 1/ 

The appeal under sub. section LiLof Section 86 of the Finance Act, 1994, to the Appellate Tribunal Shall be 
jiled in ,quadruphcate in Form S. 1.5 as prescribed upder Rule 9( U  of the Service lax Rules, 1994, and Sh1l 
be accompanied by a copy of the order appealed against (one of which shall be certified copy) and should be 
accompanied by a fees of Rs. 1000/- where the amount of service tax ,& interest demanded & penalty levied 
of Rs. S Lakhs or less, Rs.5000/- where the amount of service tax & interest demanded & penalty levied is 
more than five laiths but not excee4ing Rs. Fifty Lakhs, Rs.10,000/-, where the amount of service tax & 
interest demanded & penalty levied is more than fifty Lakhs rupees, in the form of crossed bank draft in 
favour of the Assistant Re,gistrar of the bench of nominated Public Sector Bank of the place where the bench 
ot Tribunal is situated. / Application made for grant of stay shall be accompanied by a fee of Rs.500/-. 
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(B)  



I fd 31fzrr,1994r TRT 86 r 3T-lm3( (2) (2A) 3ir ) rTft3fr, TifI J1clk, 1994, * f1ii 9(2) 
9(2A) did WI S.T.-7 * 1T P 36 E1T 31T1, iT icIIC Tr1i 3TT 3TZFlTT (31t), r 

.i -'-ti R1 i1r 3iTr & (i(   s1  \1l'tid c'l T)v) 3 3iT1W e,ciw 31T 3iZT 
'-lId, tZT 3ct4IC, 1c"4'/ t 3ltlhItiT 114I if't 3frr     r 1r ~  cUc  3Tft I1t S1 TT 

The appeal under sub section (2J and (2A) of the section 86 the Finance Act 1994, shall be filed in For ST.7 as 
prescribed under Rule 9 (2] &9(2A) of the Service Tax Rules, 1994 and shall be accompanied by a copy of order 
of Commissioner Central Excise or Commissioner, Central Excise (Appeals) (one of which shall be a certified 
copy) and copy of the order passed by the Cornmissionerauthorizing the Assistant Commissioner or Deputy 
Commissioner of Central Excise/ Service Tax to file the appeal before the Appellate Tribunal. 

J1I 1c"'b, 3c 1r1i IT 3T14Z[ ',ii1cii (T)   3t 1fl' ' 3ç9 1r4 3T1l1T 
1944 rRT35 3tr, *rf 1994 rc-1m83 3 rrr, iirr 
3TTWT31t4tiI lJ-l4 c'4IC, 1c4IOi  10 RT(10%), 5TJ1id! 11I1~,c1 ', Tf1Ff1, 

j fIR,d , T ITW   iri't 1Ii  3flRT ¶llr  oi  3T'fT T11 r 

311it 
T3cYIC, 31iT"JIdI 1 Wj"d-aj um 

(i) lR[11 g-1  

(ii)  
(iii) fic16 i34''t,J' 

- TRT i TT1T tT (t 2) 3111It 2014 3TRT f  it1M n1r 
6II 

For an appeal to be filed before the CESTAT, under Section 35F of the Central Excise Act, 1944 which is also 
made appLicable to Service Tax under Section 83 of the Finance Act, 1994, an appeal agamst this order shall he 
before the Tribunal on payment of 10% of the duty demanded where duty or duty and penalty are in dispute, or 
penalty, where penalty alone is in dispute, provided the amount of pre-deposit payable would be subject to a 
ceiling of Rs. 10 Crores, 

Under Central Excise and Service Tax, "Duty Demanded shall mclude: 
i) amount determined under Section 11 D; 
ii) amount of erroneous Cenvat Credit taken; 
iii) amount payable under Rule 6 of the Cenvat Credit Rules 

- provided further that the provisions of this Section shall not apply to the stay application and appeals 
pending before any appellate authority prior to the commencement of the mance (No.2) Act, 2014. 

TT  )1TUr 3T11: 
Revision ,ppiication to Government of India: 

1 3TTT t ui4ilciii 1fci J-Ud) lc'-cb 311liPT,1994 r gr 35EE r 
3i3Ti I1T?f o1TuT 3TT 411tI d4Ii, Iz1 -c1 H1'iT, R1r, ii6 
I t-11OOO1,t11I"1liIITfVI / . . 

A revision application lies to the Under Secretarv. to the Government of, India, levision Application Unit, 
Ministry of Finance Department of Revenue, 4th Thloor, Jeevan Deep Buildmg, Parliament Street, New Delhi- 
110001, under Section 35 of the CEA 1944 in respect of the following case, governed by first proviso to sub- 
section (1) of Section-35B ibid: 

1T jiij "161 o1i1 "-fin t I  Cbfti3ii T dJ i ijdj ftr Zff f  3T 
4,kS1Io  rITfb f    tin twr, iufh+L rquI c,flo1, 
¶1+ q,ft0no1 iirf Tr1J1In rii 
In case of any loss of goods, where the 1pss occurs in transit from, a factory to a warehouse or to another factory 
or from one warehouse, to another during the course of processing of the goods in a warehouse or in storage 
whether in a factory or in a warehouse 

(ii) Iiq'c1 9lnl ITt "1 tricyI, t' r (1lAc.) r 
iia- , flh1   rthrr*r  I / 

In case of rebate of duty of excise on goods exported to any country or territory outside India of on excisable 
matenal used in the manufacture of the goods which are exported to any country or temtory outside India. 

(iii) I?, 3c"lJ zfirl iTr1lht Ini HriT, rTirrrr f-lzivri/r fln 1 riiTrrriTrl / 
In case ofoods e'cported outsidelndia export to Nep1 or Bhutan, without payment of duty. 

jc4jl lc"1i IV Li T 311PT T Ti I1T T1111T 1 d6c1  "HFo-1 * 
1w )'hi 3T1Tf (. 2),1998rc-TRT 109 1JI [t d 3TJtr1III 

tqi1rfv wi/ 
Credit of any duty allowed to be uti1i7ed towards payrnnt of excise duty on final .products under the provisions 
of this Act or the Rules made there unçler such order is passed by the Commissioner (Appeals) on or after, the 
date appointed under Sec. 109 of the Finance (No.2) Act, '1998. 

4ltc1 31T t 1i1T PT 4e EA-8 t, 1ft t .ic9l,°1 lr#' (3f)S11c1nI',2001, S11 9 3ii9•41 
' 3flf r 3 e-115 ti 'ilTIV I 3L1Iq-d 3{lT i ITT 3IFT 3Pl 3iir i 'r qjf 

+Ic'1"n 11VI fl1 ZTic4k r3 flr, 1944 IHT35-EEiCI6CI 1ri31*l1 
/ 

The above application shall be made in di.iplicate in Form No. EA-8 as specified under Rule, 9 of Central Excise 
(Appeals) Rules, 2001 within 3 months from the date  on which the order sought to be appealed against is 
communicated and shall be accompamed by twQ copies each of the 010 and Order-In-Appeal. It should also be 
accompamed by a copy of TR-6 Challan evidencing payment of prescribed fee as prescrthed under Section 35-
EE of CEA, 1944, under Major Head of Account. 

3i-nIn 1ir  l3 'EIT1V I 
15I 1e1di i1 Ti niIS1  200/-  T1rr1wfIII 'iIv 31't 1ni'n 4ai "-1 - ICI 
ti  1000 -/rTr?1l4ilivi 

The revision app,liation shall be accompanied, by a fee, of Rs. 200/- where the amount involved in Rupees One Lac or less and.'Is. 1000/- where the amount involved is more than Rupees One Lac. 

Iai  31T1 i  3Tf au PTr 31Fl fv Ir"b 1 311 T I1l 1Io1i ii1i 
vzr  jiJ[  c 1t f4i T1Ti 3Tt?1' o4q,uj fr qr 3f4 ZIT 'l''ii' t 13TFT 

ini / In case,if the order covers variousnumbers of order- in Original, fee for each 0.1.0. should be 
paid in the aforesaid manner not withstanding the fact That  the one appeal, to the Appellant l'ibunal or the one apphcation to the Centra] Govt. As the case may be, is ifiled to avoid scriptona work if excising Rs. 1 lakh fee of'1'(s. 100/- for each. 

--iiini 311'zp9', 1975, r 3Tf-I i 3Rrn 31IT 11'Ei 7TT 3T1kT lr ii 1Tr 'l'I1'l9 6.50 
el"tl &Ini 1TIVI / ' One cop9 of application or 0.1.0. as the case may be, and, the order of the adjudicating authority shall bear a court fee stamp of Rs.6.50 as prescribed under Schedule-I in terms of the Court Fee Act'1975, as amended. 

411J11 1ali, T3c9IC, P'ojq, (*) IMtt) i11c1n), 1982 Wrtza31r'reiid-In) 
/ 

Atteiltion is- also invited to the rules coveriig these and other related matters contained in the Customs, Excise 
.hnd Service Appellate Tnbunal (Procedure) Rules, 1982. 

(G) p 4'' jIq ,3tft   ' iffll1' cfi'cb 1FI1T 3Th o1c1'lo1c1d-  T11i Ili 3{t1If T4iT -lIc. 
;www.cbec.gov.inta  rari / 

For-the elaborate detailed and latest provisions relating to filing of appeal to the higher appellate authority the appellant may ref'er to the Departmental website www.c'bec.gov.m 
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AppeaL No. V2/81/RAJ/2019 

:: ORDER-IN-APPEAL::  

M/s. Jyoti CNC Automation Ltd., Rajkot (hereinafter referred to as 

'Appellant') filed appeal No. V2/81/Raj/2019 against Order-In-Original No. 

23/DC/KG/2018-19 dated 30.03.2019 (hereinafter referred to as 'impugned 

order'), passed by the Dy. Commissioner, Central GST Division, Rajkot-II 

(hereinafter referred to as 'adjudicating authority'). 

2. The brief facts of the case are during scrutiny of ER-i Returns, it was 

found that the appellant had cleared inputs 'as such' at a higher value under 

the cover of Central Excise invoices as compared to their purchase value. 

The appellant was required to pay amount equal to Cenvat credit taken on 

purchase of inputs as per the provisions of Rule 3(5) of Cenvat Credit Rules, 

2004 (hereinafter referred to as 'Rules'). However, it was revealed that the 

appellant had charged Central Excise duty at ad-valorem rates on the 

transaction value by utilizing Cenvat credit, which was higher than purchase 

value while clearing the inputs 'as such' and collected the said duty from 

their buyers which was higher than the amount of Cenvat credit taken on 

such purchase. As per Section iiD(1) of the Central Excise Act, 1944 

(hereinafter referred to as 'the Act') every person who has collected any 

amount in excess of duty assessed or determined and paid on the excisable 

goods under this Act or Rules made there under from the buyer of such 

goods in any manner as representing duty of excise was/is required to 

forthwith pay the amount so collected to the credit of the Central 

Government. 

2.1 Show Cause Notice No. IV/3-441/D/2017-18 dated 18.5.2018 was 

issued to the appellant, inter alia, calling them to show cause as to why 

CentraL Excise duty of Rs. 41,28,440/- should not be recovered from them 

under Section 1ID(2) of the Act along with interest under Section 11DD of 

the Act. The Show Cause Notice was adjudicated by the adjudicating 

authority vide the impugned order who confirmed demand of Rs. 

41,28,440/- under Section IID(2) of the Act along with interest under 

Section 11DD of the Act. 

3. Aggrieved, the Appellant preferred the present appeal, inter alia, on 

the following grounds: 
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Appeal No. V2/81/RAJ/2019 

(I) The provisions of Section liD of the Act states that mere excess 

collection of excise duty or collection of amount representing as excise 

duty as described under sub-section (1) of (lA) is not sufficient nor a valid 

basis for issue of Show Cause Notice in terms of sub-section (2) of the 

Section liD would arise and powers there under to do so can only be 

exercised only if the person specified under sub-section (1) or (lA) fails to 

pay the amount collected by him as excise duty or representing as excise 

duty to the credit of the Central Government as otherwise prescribed 

therein; that in present case, it is not alleged that the appellant has not 

paid to the credit of government, the amount of excise duty alleged to 

have been collected in excess by it from the customers on the inputs 

removed as such; that in fact vide para 6 of the Show Cause Notice, it was 

clearly admitted that the appellant was depositing Central Excise duty so 

charged from the buyers with the Government and these facts have also 

been accepted and acknowledged by the adjudicating authority for non 

imposition of penalty under RuLe 15 of the Rules read with Section 1IAC of 

the Act read with Rule 25 of the Rules and the lower adjudicating authority 

refrained from imposing any penalty on the appellant. 

(ii) That the allegation vide the Show Cause Notice to the effect that the 

utilization of Cenvat credit for the purpose of payment of unauthorized 

collection of Central Excise duty was not permitted under Cenvat Credit 

Rules, 2004 was also devoid of any substance inasmuch as there has been no 

unauthorized collection of any excise duty by them from its buyers since 

the duty was charged and paid on the removal of inputs as such under the 

cover of Central Excise invoices and on the basis of its transaction value; 

that for sake of argument even if it is assumed that they were only required 

to reverse the proportionate Cenvat credit on the inputs removed as such, 

the Central Excise duty charged on ad valorem basis thereon can at worst 

be considered as 'irregularity' and not an 'illegality'; that at the state of 

removal of inputs as such, such duty was charged and the Cenvat credit was 

utilized for the purpose of payment thereof as is permissible vide sub-rule 

(4) of Rule 3 of CCR, 2004; that if there is any wrong utilization of Cenvat 

credit for the purpose of the alleged unauthorized collection of excise duty, 

the correct and proper action rested in the initiation of proceedings for the 

recovery of Cenvat credit wrongly utilized in terms of the provisions of Rule 

14 of the Rules read with Section 11AC of the Act, which Show Cause Notice 
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Appeal No. V2/81 /RAJ/2019 

fails in the present case by proposing recovery under Section 11D(2) of the 

Act. 

(iii) The adjudicating authority has accepted the pLea that the appellant 

had deposited the amount of duty as indicated in the invoices during the 

relevant period by making a debit entry in the Cenvat credit account and 

further that the amount collected in the guise of Central Excise duty from 

its customers was already deposited with the government exchequer and 

also accepted that the amount collected have not passed on any unintended 

benefit in the form of higher Cenvat credit to the buyer nor sought to 

encash the Cenvat credit by paying higher duty; that the confirmation of 

demand vide the impugned order is illegal and without authority of law. 

(iv) The Appellant further submitted that the provisions of Section 11 D of 

the Act would come into play only if any person who is liable to pay excise duty 

has collected any amount in excess of the central excise duty assessed or 

determined and paid on any excisable goods, from the buyers in any manner as 

representing excise duty. In the present case, there is no 'assessment' or 

'determination' of the central excise duty liability by the competent authority 

in any manner in respect of the inputs removed as such by the AppeLlant in 

terms of Rule 3(5) of the CCR, 2004. In fact, the concept of 'assessment' as 

defined vide Rule 2 (b) of the Rules and understood in the context of the 

scheme of law has no relevance nor can be applied in so far as the removal of 

inputs as such in terms of Rule 3(5) of CCR,2004 is concerned in as much as, the 

provision merely requires the reversal of proportionate credit on such removal 

of inputs. Merely because the Appellant had discharged central excise duty 

liability on the basis of transaction value of inputs removed as such, it cannot 

be said that there has been an 'assessment' or 'determination' of the excise 

duty payable by the Appellant on inputs removed as such. Secondly, even if it 

is assumed, for the sake of argument, that there is an 'assessment' of its duty 

liability on inputs removed as such by the Appellant and there has been an 

excess collection of the amount as excise duty, undisputedly, the entire 

amount so collected by the Appellant has been paid/deposited with the 

government exchequer by utitisation of CENVAT credit as permitted vide Rule 

3(4) of CCR, 2004. 

(v) That findings of the adjudicating authority vide para 21 .2 and 21 .3 of 

the;  impugned order are devoid of merits and cannot be sustained inasmuch as 
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Appeal No. V2 /81/RAJ/2019 

the entire amount collected by them as excise duty has been deposited with 

the Government exchequer. The payment made through the debit in the 

Cenvat Credit account, undisputedly, is a legal and proper discharge of the 

duty liability as is the settled law and also accepted by the lower adjudicating 

authority. There is a clear contradiction in the observations recorded by the 

lower adjudicating authority vide para 21.4 and those recorded vide para 25.1 

of the impugned order. Under these circumstances, the very premise of the 

demand disappears and the same cannot be sustained in law. 

(vi) That reliance placed by the adjudicating authority on the decision of the 

Hon'ble Gujarat High Court rendered in the case of Inductotherm (India) Pvt. 

Ltd. - 2012 (283) ELT 359 (Guj.) is entirely misplaced inasmuch as the facts 

involved in the said case were clearly distinguishable; that the Respondent 

therein had resorted to the practice of paying the higher amount as duty on the 

inputs removed as such in order to encash the accumulated Cenvat Credit. 

However, in the present case, there is no such finding recorded whatsoever by 

the adjudicating authority against the Appellant though the show cause notice 

had proceeded on the basis of this allegation. 

(vii) That invocation of the provisions of Section 11 D(2) of the Act is 

absolutely illegal, without authority of law and the impugned order is liable to 

be set aside as being untenable in law to that extent and relied upon following 

case laws: 

(a) Rasoi Ltd. - 2009 (247) ELT 174 (Tn - Kolkata); 
(b) Lamicoat International Pvt. Ltd. - 2015 (324) ELT 411 (Tn - Delhi); 
(c) S.S. Crop Care Ltd.- 2010 (255) ELT 149 (Tn - Delhi); 
(d) Sterlite Industries - 2008 (225) ELI 397 (Tri-Ahmd); 

4. In hearing, Shri Shailesh Sheth, Advocate and Shri Maulik Gandhi, 

Company Secretary of the Appellant appeared on behalf of the Appellant 

and reiterated the submission of appeal memorandum and requested to 

allow their appeal. They sought one week's time for submission of 

additional submission. However, even after lapse of one month, the 

Appellant has not submitted additional submission nor requested for 

extension of time. I, therefore, find it fit to decide the appeal on the basis 

of submission made in appeal memorandum. 

5. I have carefully gone through the facts of the case, the impugned order, 

the appeal memorandum and submission made during the personaL hearing. 
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AppeaL No. V2/81/RAJ/2019 

The issue to be decided in the present case is whether the Appellant collected 

amount of Rs. 41,28,440/- representing as duty of Central Excise, in excess of 

duty assessed, from their buyers on the inputs cleared as such and if yes, 

whether the same is required to be recovered from the Appellant along with 

interest or not. 

6. On going through the impugned order, I find that the appellant had 

cleared inputs 'as such' during the period from September, 2016 to June, 2017 

at higher value under cover of Central Excise invoices as compared to their 

purchase value and paid the Central Excise duty on transaction value through 

Cenvat credit in contravention of Rule 3(5) of the Cenvat Credit Rules, 2004; 

that the Appellant cleared inputs 'as such' without carrying out any 

manufacturing activity under Section 2(f) of the Act barring the appellant from 

charging any Central Excise duty on the said transaction value; that any amount 

collected in excess of duty assessed from their customers is required to be 

deposited in cash under Section 11 D of the Act. 

7. I find that the Appellant has not disputed that they cleared inputs 'as 

such' at value higher than the purchase price without following the provisions 

of Rule 3(5) of the Cenvat Credit Rules, 2004, which are reproduced as under: 

"When inputs on which Cenvat credit has been taken, are removed as such 
from the factory, or premises of the provider of input services, the 
manufacture of the final product or provider of output service, as the case 
may be, shall pay an amount equal to the credit availed in respect of such 
inputs and such removal shall be made under the cover of an invoice  
referred to in Rule 9 of the Central Excise Rules, 2002."  

(Emphasis supplied) 

7.1 Considering the above provisions, the Appellant was required to pay an 

amount equal to Cenvat credit availed while clearing inputs 'as such'. 

However, if the inputs are sold at a higher price than purchase price and if 

Central Excise duty is paid through Cenvat credit on the value of sale price, as 

has happened in the present case, then what is to be done is no more res-

integra in view of the judgment of the Hon'bte Gujarat High Court passed in 

the case of Inductotherm (I) Pvt Ltd reported as 2012 (283) E.L.T. 359 (Guj.), 

wherein the Hon'ble High Court has held that when a manufacturer removes / 

sates goods "as such" at a higher price than purchase price and collects Central 

Excise duty on "transaction value" then such manufacturer has to reverse equal 

amount of CENVAT credit which was availed at the time of reipt of such 
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Appeal No. V2/81/RAJ/2019 

goods and the balance duty is required to be paid through Personal Ledger 

Account (i.e. in cash / bank) only even though CENVAT credit balance is 

available in the books of accounts. The relevant portion of the judgment is 

reproduced as under: 

"14. Bearing in mind the above statutory provisions, if we revert to the 
facts of the case, the case of the Department is that the respondent-assessee 
cleared certain goods without undertaking any manufacturing activity. Such 
clearance was made at an inflated price. Certain charge was collected from 
the purchaser on the basic price in the guise of excise duty. The respondent 
though surrendered the entire amount so collected to the Department in the 
form of debiting the credit in the Cenvat account, according to the 
Department, this was in breach of Rule 3(4) of the Rules, 2002 and thereafter 
Rule 3(5) of the Rules, 2004. Since there was no manufacturing activity, no 
question of collection of excise duty would arise and therefore, the entire 
amount so collected had to be deposited in terms of Section liD of the Act. 

15. To our mind, there is considerable force in such contention. It is not in 
dispute that the respondent cleared the goods as such. Since no manufacturing 
activity was undertaken, question of collection of excise did not arise. While 
clearing the goods after 1-3-2003, the respondent had to follow the procedure 
laid down in the amended Rule 3(4) of Rules, 2002 and thereafter Rule 3(5) 
of the Rules of 2004. Such rules required that on clearance of goods on as 
such basis, the assessee should have paid an amount equal to the credit 
availed in respect of such inputs and that such removal should have been 
made under the cover of an invoice referred to in Rule 9. To the extent the 
respondent reversed the Cenvat credit in its account on clearance of goods 
without any manufacturing activity on the credit taken upon purchase of 
goods, even the Department raises no objection. It is the later portion, 
namely, c011ection of higher amount in the guise of excise duty and 
depositing it with the Department in form of Cenvat credit which is at issue. 
Firstly, Rule 3(5) of the Rules did not permit collection of higher excise duty 
from the purchaser or deposit thereof with the Department in form of Cenvat 
credit. 

16. In fact, since no manufacturing activity was undertaken by the 
respondent, the goods removed on as such basis were not thereafter exigible 
to excise duty. The respondent under the statutory provisions applicable, 
therefore, could not have collected any charge from the ultimate purchaser in 
form of excise duty. The question of adjusting Cenvat credit for depositing 
such amount so collected did not arise. 

17. We may recall that Rule 3(4) of the Rules, 2004 provides for cases 
where Cenvat Credit can be utilized for payment of duties. None of the 
clauses (a) to (e) thereof would cover a situation where the amount has been 
collected from the purchaser under the title of excise duty which can never be 
categorized as such since no manufacturing activity was carried out by the 
respondent. Utilization of Cenvat credit for such purpose, therefore, was 
wholly impermissible. The decisions of the Apex Court cited before us and 
that of the Rajasthan High Court, at best may suggest that the payment made 
through Cenvat credit is as good as actual payment, however, such payment 
should be for the purpose for which it is authorized under the Rules. In the 
case of Dai Ichi Karkaria Ltd. (supra) relied on by the respondent, the ex 
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Court observed as under: 
"17. It is clear from these Rules, as we read them, that a 

manufacturer obtains credit for the excise duty paid on raw material to 
be used by him in the production of an excisable product immediately it 
makes the requisite declaration and obtains an acknowledgment thereof. 
It is entitled to use the credit at any time thereafter when making 
payment of excise duty on the excisable product. There is no provision 
in the Rules which provides for a reversal of the credit by the excise 
authorities except where it has been illegally or irregularly taken, in 
which event it stands cancelled or, if utilised, has to be paid for. We are 
here really concerned with credit that has been validly taken, and its 
benefit is available to the manufacturer without any limitation in time or 
otherwise unless the manufacturer itself chooses not to use the raw 
material in its excisable product. The credit is, therefore, indefeasible. It 
should also be noted that there is no co-relation of the raw material and 
the fmal product; that is to say, it is not as if credit can be taken only on 
a final product that is manufactured out of the particular raw material to 
which the credit is related. The credit may be taken against the excise 
duty on a final product manufactured on the very day that it becomes 
available." 

18. With this background, we if peruse Section 1 1D of the Central Excise 
Act, 1944, it emerges that under sub-section (1) thereof, every person who is 
liable to pay duty under the Act or the Rules made thereunder and has 
collected any amount in excess of the duty assessed or determined and paid 
on any excisable goods from the buyer of such goods, in any manner as 
representing duty of excise shall forthwith pay the amount so collected to the 
credit of the Central Government. Sub-section (2) of Section liD provides, 
inter alia, that if such amount is not credited, the Central Excise Officer may 
issue a notice requiring such person to show cause why the same should not 
be paid by him to the Central Government. Sub-section (3) of Section 1 1D 
authorizes the Central Excise Officer to determine the amount so payable and 
thereupon such person shall pay the same. 

19. From the above statutory provisions, it can be seen that whenever any 
duty has been collected in excess of excise duty payable or in any manner as 
representing duty of excise, such person has to pay the same to the Central 
Government forthwith. In the present case, the respondent had collected 
certain amount from the purchasers representing the same as excise duty. 
Undisputedly, such amount could not have been collected as excise duty. The 
same, therefore, had to be forthwith paid to the Central Government in terms 
of Section 1 1D of the Act. The same not having been done, the Department 
was within its right to seek recovery thereof. 

20. The view of the Tribunal that in any case the respondent could have  
encashed the unutilized credit in the Cenvat account and that therefore the  
same did not make any difference to the Department, in our view, suffers  
from fallacy. Firstly, as noted, Rule 5 of the Rules, 2004 permitted refund of 
Cenvat credit under certain circumstances which provides that such refund 
shall be allowed subject to such safeguards, conditions and limitations as may 
be specified by the Central Government by notification. It can, thus, be seen 
that grant of refund is neither automatic nor a matter of course. Nothing has 
been brought on record to suggest that the respondent was entitled to such 
refund as a matter of right. Secondly, utilization of Cenvat credit for Ahe 
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purpose of payment of unauthorizedly collected so called excise duty was not 
permissible under the Rules. The contention of the Department that by doing 
so, the respondent passed on Cenvat credit to the purchaser to be availed by 
them ultimately which credit such purchasers were not entitled to, cannot be 
brushed aside.  

(Emphasis supplied) 

8. As per the facts emerging from impugned order, the appellant in their 

invoices for the goods cleared 'as such' had depicted the said amount as 

representing Central Excise duty and had collected the same from their buyers 

by ignoring the provisions of Rule 3(5) of the Rules to facilitate the buyers to 

avail more Cenvat credit and to en-cash the unutilized Cenvat credit lying in 

balance in their Cenvat credit account. Therefore, the facts of this case are 

similar to the above case decided by the Hon'ble Gujarat Higher Court. 

Therefore, I hold that the appellant is liable to pay Central Excise duty of Rs. 

41,28,440/- under Section 11D(2) of the Act along with interest under Section 

11DD of the Act. 

9. Now, I examine various case laws relied upon by the Appellant as under: 

(i) In the case of Rasoi Ltd -2009 (247) ELT 174, the period involved is from 

20.09.1991 to 30.09.1994 i.e. prior to Cenvat Credit Rules, 2004 and speaks 

about money credit and paper credit and also hold that "However, while 

selling the final product the manufacturer collected the entire duty including 

the portion adjusted against the paper credit i.e. money credit from the 

customers. Therefore the Appellants are liable to pay the amount collected 

from the customers as duty under Section 1 ID of the Central Excise Act." 

Therefore, the said case law is not applicable looking to the facts of present 

case. 

(ii) In the case of Lamicoat International Pvt Ltd - 2015 (324) ELT 411, issue 

involved is regarding export of goods and the Hon'ble Tribunal held that 

provisions of Section 11 D are not applicable, whereas in the present case, the 

provisions of Section 11 D are applicable. 

(iii) In the case of S. S. Crop Care Ltd. -2010 (255) ELI 149, the issue 

involved is regarding inputs removed /transferred to another unit/job worker 

by paying duty adopting value @110%, and hence, facts are distinguishable from 

the present case. 
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(iv) The case of Sterlite Industries -2008 (225) ELT 397 is regarding 

provisional assessment and hence, not applicable to the facts of the present 

case. 

10. In view of above, I uphold the impugned order and reject the appeal. 

11. ici iu *ra r1i.ii 1i nii I 

11. The appeal filed by the Appeltant is disposed off as above. 
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