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FitewaT & 9T &I AT UF 9T /Name & Address of the Appellants & Respondent :-
M/s Subh Ceramic Pvt Ltd, GIDC, industrial Estate, Wankaner Gujarat-360001 Jamnagar-361140.
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y person aggrieved by this Order-in-Appeal may fil€ an appeal to the appropriate authority in the following
way.
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Appeal to Customs, Excise & Service Tax Appellate Tribunal under Section 35B of CEA, 1944 / Under Section
86 of the Finance Act, 1994 an appeal lies to:-
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&l o 2, 3. . GO, 7 feeh, F 1 JE AT 1/

The special bench of Customs, Excise & Service Tax Appellate Tribunal of West Block No. 2, R.K. Puram, New
Delhi in all matters relating to classification and valuation.
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T% the West regional bench of Customs, Excise & Service Tax Appellate Tribunal (CESTA’I“:{ at, 204 Floor
gb g}émah Bhawan, Asarwa Ahmedabad-380016in case of appeals other than as mentioned in’ para- 1(aj
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The agpeal to_the Appellate Tribunal shall be filed in quadruplicate in form EA-3 / as prescribed under Rule
6 of Central Excise (Appeal) Rules, 2001 and shall be accom&amed zli%amst one which at least should be
accompanied by a  fee o Rs. 1.000/- _ Rs.50 6— s.10,000/-  where amount  of

utydemand/mterest/&enal_ty/refund is upto_5 Lac., 5 Lac to 50 Lac and 3above 50 Lac resgec%v:rlal(m the
orm of crossed bank draft i1l Tavour of Asst. Registrar of branch of any nominated public sector bark of the
place where the bench of any nominated publ;f1 %ector bank of the pl:?ce where the bench of the Tribunal is
situated. Application made for grant of stay sh e accompanied by a fee of Rs. 500/-.
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%‘ﬁe appeal under sub_section gl of Section 86 of the Finance Act, %994, to the 1,}_ppellate Tribunal Shall be
ed: 10 quadruplicate in Form 3.T.5 as prescribed under Rule ?(lgﬁo the Service Tax Rules, 1994, élmqld Sl

be: accompanied by a co;gy of the order appealed against (one of which shall be certified copal) and should be
af om%am d by a _fees of Rs. 1000/- where the amount of service tax & interest demanded ‘& 1'1:l>enalt:y levied
of Rs. % Lai:ns or less, Rs.5000/- where the amount of service tax & interest demanded & penalty levied is
more’ than five s but not_éxceeding Rs. s, Rs.10, -. where the amount of service {

more’ than five lakhs but not ding Rs. F Rs.10,000 here th f &
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f?;? i of the Assistant Registrar of the bench of nominated Public Sector Bank of the fplac where the bench
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e appeal under sub section (2) and (2A) of the section 86 the Finance Act 1994, shall b i
prescnged under Rule 9 (2 &Q(JA) of r&xe Service Tax Rules, 1994 and ghai:l be accom?:llanigéﬁlbe}(ri zﬂ:cﬂ?}f %Tézdgc?
of Commissioner Central Excise or Commissioner, Central Excise (App&als)\ {one of which shall be'a certified
e

copy) and copy of the order passed by the Commissionerauthorizin ssistant Commissi
Commissioner of Central Excise/ Serv1><r:e Tax to file the appeal before %he Appellate Tn'b?mal. ssioner or Deputy
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1944 &y URT 35UF & 3ieratd, S A faelr siftforae, 1994 &7 oy 83 & JHereley Qv 1 o wrap 1 18 8, 5 Inder & oy
Jrdfrefar aTfEERoT H 7 ERa FHT 3G ATHAT AT 10 Fiavd (10%), T 91 06 Faian Rared &, ar e, o9
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For an appeal to be filed before the CESTAT, under Section 35F of the Central Excise Act, 1944 which is also

made applicable to Service Tax under Section 83 of the Finance Act, 1994, an appeal against this order shall lie
before the Tribunal on payment of 10% of the duty demanded where duty or duty and penalty are in dispute, or
penalty, where penalty alone is in dispute, provided the amount of pre-deposit payable would be subject to a
ceiling of Rs. 10 Crores, . .
Under Central Excise and Service Tax, “Duty Demanded” shall include :
i) amount determined under Section 11 D;
11) amount of erroneous Cenvat Credit taken;
(i) amount payable under Rule 6 of the Cenvat Credit Rules
.- provided further that the provisions of this Section shall not %gpllg to the stay agplication and appeals
pending before any appellate authority prior to the commencement of the Finance (No.2) Act, 2014.
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Revision gp’iication to Government of India: _ .
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A revision %pplication lies to the Under Secret to the Government of India, Revision Application Unit,
Ministry of Finance, Departraent of Revenue, 4th Floor, Jeevan Deep Building, Parliament Street, New Delhi-
11000T, under Section 3SEE of the CEA 1944 in respect of the following case, governed by first proviso to sub-
section {1) of Section-35B ibid:
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el RS a7 ey IR 38 & ATl & AhGT & AT H1/

In case of any loss of goods, where the loss gccurs in transit from a factory to a warehouse or to another factory
or from one warehousSe to another during the course of processing of the goods in a warehouse or i storage
whether in a factory or in a warehouse

SR & SRR TRl TSg AT 817 Y ot o T ATer o FARATOT 3 e el ATl IR 1Y) 1§ Fe 30 Yo & 9T (Rde) &
AT F, S SR & aTEX el IS 7 8 Y i A arh |/

In case of rebate of duty of excise on goods_exported to any country or territory outside India of on excisable
material used in the mat%,mfacture of th% goodsx\gl'uch are exgorted t%y any counu'?’ or territory outside India.

IR I Ao T AT fohw AT 3R & 91, mmagmaﬁmﬁuhmm%l /
In case of Boods ekported outsideIndia export to Nepal or Bhutan, without payment of duty.

YARTT 3euTe, & 3G Yo & HIA F AT I 578 w59 HUTIH v ga% e Waur S ded FAeg B IS Y
3R XY IR S YT (3) F IR AT HRRGH (7. 2),1998 ¥ URT 109 F G@RT AT Y 1§ ARG 3rerar FAATAY
gm,fﬁf#daﬂv%létb tilized towards payment of excise d final products under th isi

Ol € S€ 11 Toducts under € provisions
Q rgglls ?&c%rg; tl%y Rulgggnaé)e t%élre ufl,de? vglaxl{:hsogaer iesn;iasse)émby tl'}let%lgmmissigner (Appeals) on orpa.&er, the
date appointed under Sec. 109 of the Finance (No.2) Act, 1998.

IRFT He $ & giaAT 99T FEAT EA-8 F, I F FAT e Yo (e, 2001, F e 9 & sigda
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The above application shall be made in d%)hcate in Form No. EA-8 as specified under Rule, 9 of Central Excise
g%%ads). R}Clees, é)Ol within 3 months from the date on which the order sought to be gf%% ed against is

nicated shall c ied by, twi ies each of the OIQ and Order-In-Appe: should also be
accompani%d b)?xalm copy o?%‘l%—go&% ev%.engiggpﬁa?me%t 8f prescribed fee as prescr? ed under Section 35-

EE of CEA, 1944, under Major Head of Account.
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The revision aj %hé'atmn shall be accompanied by a fee of Rs. 200/- where the amount involved in Rupees One
Lac or less and Rs. 1000/- where the amount involved is more than Rupees One Lac.
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o Smar £ a.{ In case,if the order covers variousnumbers of order- in Original, fee for each 0.1.0. should be
paid in the aforesaid manner, not withstanding the fact that the one appeal to the Apﬁe.llant Tribunal or the
ne %};%)shc?&)o? &ﬂggc(ﬁentral’ Govt. As the cas€ may be, is filled to avoid scriptoria work if excising Rs. 1 lakh
ee of Ks. - .
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court ?e% stam%pof Rs.6.50 as prescribeg under Sc%ledule-l in ternrns of the Couf]t Fee Act,g1975, astgmended.
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- Y WIPFTT e aTel Torg AT 1 AT i e 3 Rrar S 21 /

A‘ttgntion, is also invited to the rules covering these and other related matters contained in the Customs, Excise
. ang Service Appellate Tribunal (Procedure) Rules, 1982. :

»‘3_":#3':1 o iR ﬁmm%ﬂm%‘rm@am, wmmma;m’ mmm
wiw.cbec.gov.in ® @ TFAE |

For tﬂe elaborate, detailed and latest provisions relating to filing of appeal to the higher appellate authority, the
Jappe ant may refer to the Departmental website www.cbec.gov.in

-



d Appeal No: V2/113/RAJ/2019

- :: ORDER-IN-APPEAL ::

M/s. Shubh Ceramic Pvt Ltd (hereinafter referred to as “appellant”) filed
appeal No. V2/113/RAJ/2019 against Order-in-Original No. 2/KRC/AC/Ref/2019-
20 dated 30.7.2019 (hereinafter referred to as “impugned order”) passed by the
Asst. Commissioner, Central GST Division, Morbi-ll, Rajkot Commissionerate

(hereinafter referred to as “refund sanctioning authority”).

2. The brief facts of the case are that an offence case was booked against
the Appellant for clandestine removal of goods. The Appellant admitted that
they removed goods without payment of duty and paid Rs. 20,00,000/- on
8.9.2008 during investigation towards their duty liability. On completion of
investigation, Show Cause Notice was issued to the Appellant for demanding
Central Excise duty of Rs. 18,11,316/- under Section 11A(1) of the Central Excise
Act, 1944 and proposing imposition of penalty under Section 11AC ibid. The

@ matter reached before the Hon’ble CESTAT, Ahmedabad who remanded the
matter to the adjudicating authority for de novo to examine the evidences
afresh. In de novo adjudication, the Addl. Commissioner, CGST, Rajkot, inter
alia, confirmed demand of Rs. 2,66,125/-, along with interest of equal amount
and imposed penalty of Rs. 39,919/- under Section 11AC ibid vide Order-in-
Original No. 4/ADC/RK/2018-19 dated 25.9.2018.

2.1 Pursuant to Order-in-Original dated 25.9.2018, the Appellant filed refund
claim of Rs. 24,62,438/- towards duty of Rs. 15,08,644/- and for grant of
interest of Rs. 9,53,794/- under Section 35FF of the Act vide letter dated
29.4.2019. The Appellant claimed interest on Rs. 15,08,644/- from date of
(&) deposit of duty on 4.9.2008 to 29.4.2019 treating Rs. 15,08,644/- as pre-deposit.

2.2 The refund sanctioning authority sanctioned refund of Rs. 15,08,644/-
under Section 11B of the Act but rejected the claim for interest of Rs.
9,53,794/- under Section 35FF of the Act on the ground that refund was
sanctioned within 3 months of from the date of refund application and hence,
interest is not payable as per provisions of erstwhile Section 35FF of the Act.

3. Aggrieved, the Appellant has preferred the present appeal, inter alia, on
the grounds that,

(i) The refund sanctioning authority erred in rejecting refund of interest of
Rs. 9,53,794/- on the ground as mentioned in the impugned order as also on the
ground that the claim was not governed by the Board’s Circular; that the claim

S of principal amount was sanctioned following the Board’s Circular only proves

S,

N . . .
”"'th;at the claim of interest is also governed by the said Circular and hence,

%
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Appeal No: V2/113/RAJ/2019

interest as claimed by them was liable to be sanctioned. '
(i) ~ That the refund sanctioning authority has erred in rejecting the refund
claim on the ground that the interest claim is governed by the provisions of
Section 35FF of the Act and thereby not entitled to claim such refund.

4, In hearing, Shri Paresh Sheth, Advocate appeared on behalf of the
Appellant and reiterated the grounds of appeal memorandum and requested to
allow their appeal.

5. I have carefully gone through the facts of the case, the impugned order,
and grounds of appeal memorandum. The issue to be decided in the present
appeal is whether the Appellant is eligible for interest under erstwhile Section
35FF of the Act or otherwise.

6. On going through the records, | find that the Appellant had deposited Rs.
20,00,000/- during investigation carried out against them however, final duty
liability ascertained was less than duty deposited by them and hence, they
became eligible for refund of Rs. 15,08,644/-. The Appellant filed refund claim
for refund of duty of Rs. 15,08,644/- and interest from date of deposit of duty
on 4.9.2008 to 29.4.2019 under Section 35FF of the Act treating the deposit
made by them during investigation as ‘pre-deposit’. The refund sanctioning
authority sanctioned refund of duty of Rs. 15,08,644/- but rejected the claim
for interest under erstwhile Section 35FF of the Act.

7. To examine whether the Appellant is eligible for interest under Section
35FF of the Act, it is pertinent to examine the provisions of Section 35FF ibid, as
they stood at material time, as under:

“35FF. Where an amount deposited by the appellant in pursuance of an order
passed by the Commissioner (Appeals) or the Appellate Tribunal (hereinafter
referred to as the appellate authority), under the first proviso to Section 35F, is
required to be refunded consequent upon the order of the appellate authority and
such amount is not refunded within three months from the date of
communication of such order to the adjudicating authority, unless the operation
of the order of the appellate authority is stayed by a superior court or Tribunal,
there shall be paid to the appellant interest at the rate specified in Section 11BB
after the expiry of three months from the date of communication of the order of
the appellate authority, till the date of refund of such amount.”

7.1 The above provisions of Section 35FF of the Act were amended on

6.8.2014 to read as under:
“Section 35FF. Interest on delayed refund of amount deposited under Section 35F. -

Where an amount deposited by the appellant under section 35F is required to be
-, refunded consequent upon the order of the appellate authority, there shall be
paid to the appellant interest at such rate, not below five per cept and not
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Appeal No: V2/113/RAJ/2019

exceeding thirty-six per cent per annum as is for the time being fixed by the
Central Government, by notification in the Official Gazette, on such amount
from the date of payment of the amount till the date of refund of such amount :

Provided that the amount deposited under section 35F, prior to the
commencement of the Finance (No. 2) Act, 2014, shall continue to be governed
by the provisions of Section 35FF as it stood before the commencement of the

said Act.”
7.3  On going through the proviso to amended Section 35FF supra, it is clear
that any amount deposited prior to 6-8-2014 will continue to be covered by the
provisions of the unamended Section 35FF. In the present case, it is not disputed
that the Appellant had deposited Rs. 20,00,000/- on 4.9.2008 and hence,
unamended provisions of Section 35FF would be applicable. As per the erstwhile
provisions of Section 35Ff of the Act, interest is payable on amount deposited in
pursuance of an order passed by the Commissioner (Appeals) or the Appellate
Tribunal. In the present, the amount was deposited during the course of
investigation and not pursuance to any order passed by the Commissioner
(Appeals) or the Appellate Tribunal. So, the amount deposited by the Appellant
during investigation cannot be considered as ‘pre-deposit’ and hence, the
Appellant’s case is not covered under Section 35FF. Even otherwise, the refund
was sanctioned within three months from the date of communication of order to
adjudicating authority. The Appellant vide letter dated 29.4.2019 had filed
refund claim before the refund sanctioning authority, which was decided within
3 months vide the impugned order dated 30.7.2019. Thus, after analyzing the
facts of the case in backdrop of the legal provisions prevailing at material time,

| hold that the Appellant is not eligible for interest under erstwhile Section 35FF
of the Act.

8. My views are supported by the order passed by the Hon’ble CESTAT,
Chennai in the case of Jeevan Diesels & Electricals Ltd. reported as 2019 (370)
E.L.T. 1311 (Tri. - Chennai), wherein it has been held that,

5.1 I have considered the rival contentions and have gone through the
documents/orders placed on record. First of all, there is no other ‘Deposit’ other
than pre-deposit and hence the issue per se, is nothing but interest on pre-
deposit. The date of pre-deposit is 27-7-2006, whereas the Final Order of this
Court is dated 22-5-2017. Section 35FF came into the statute book in 2008 and
the same was substituted w.e.f. 6-8-2014. Both the assessee as well as the
Revenue have for once agree that Section 35FF applies; it is the case of the
assessee that it is not claiming interest at the delayed refund, rather it is refund
of ‘deposit’ with interest. When Section 35FF is invoked, either prior to or post
- 2014, the only thing it talks of is the refund of the amount deposit, heading
remains the same but for the application, with subtle difference. For the sake of
convenience Section 35FF both prior to and post - 2014 amendment are
extracted as under :-

‘“"“Sectioh 35FF. Interest on delayed refund of amount deposited under the
"-xﬁpré‘_viso to Section 35F.
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Appeal No: V2/113/RAJ/2019

35FF. Where an amount deposited by the appellant in pursuance of an order
passed by the Commissioner (Appeals) or the Appellate Tribunal (hereinafter
referred to as the appellate authority), under the first proviso to Section 35F, is
required to be refunded consequent upon the order of the appellate authority and
such amount is not refunded within three months from the date of
communication of such order to the adjudicating authority, unless the operation
of the order of the appellate authority is stayed by a superior court or Tribunal,
there shall be paid to the appellant interest at the rate specified in Section 11BB
after the expiry of three months from the date of communication of the order of
the appellate authority, till the date of refund of such amount.

(Emphasized in Bold, Italics for clarity)

W.E.F. 6-8-2014, S. 35FF as substituted :

Section 35FF. Interest on delayed refund of amount deposited under Section
35F. -

Where an amount deposited by the appellant under section 35F is required to be
refunded consequent upon the order of the appellate authority, there shall be
paid to the appellant interest at such rate, not below five per cent and not
exceeding thirty-six per cent per annum as is for the time being fixed by the
Central Government, by notification in the Official Gazette, on such amount
Jrom the date of payment of the amount till the date of refund of such amount :.

Provided that the amount deposited under section 3SF, prior to the
commencement of the Finance (No. 2) Act, 2014, shall continue to be governed
by the provisions of Section 35FF as it stood before the commencement of the
said Act.

(Emphasized in Bold, Italics for clarity)

5.2 Earlier, the interest was liable to be paid only in the case of delay beyond
three months in granting the refund, whereas post 6-8-2014, the interest will
have to be paid from the date of payment of the amount till the date of refund.
There is no dispute between the assessee and the Revenue with regard to the
fact that there is no delay in granting the refund w.e.f. 6-8-2014. Proviso to
Section 35FF as extracted supra clearly mandates that the earlier provision of
Section 35FF shall apply to the amount deposited prior to the commencement of
2014 Act.

5.3 The date of deposit is in 2006 which is prior to 2014 and therefore as per
the above proviso the provision of Section 35FF before 2014 amendment shall
alone apply, which discernably mandates the payment of interest only if there
was a delay beyond three months. Going by the records, I find that there is also
no dispute that based on the Final Order dated 22-5-2017 of this Court, the
refund came to be sanctioned by the adjudicating authority vide order dated 21-
6-2017, which is very much within the prescribed period of three months.

6. For the above reasons therefore, I am of the considered opinion that the
Commissioner (Appeals) has applied correct law and therefore the same does
not call for any interference. The appeal of the assessee is therefore dismissed.

9. | also rely on the order passed by the Hon’ble CESTAT, Hyderabad in the
case of Hindustan Agro Insecticides reported as 2019 (367) E.L.T. 669 (Tri. -
Hyd.), wherein it has been held that,

~ “4. The appellant are manufacturers of micro-nutrients and a demand was

. "‘Jga.ised on them and confirmed by the lower authorities. On appeWSTAT,
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Appeal No: V2/113/RAJ/2019

Bangalore allowed their appeal with consequential relief. Prior to the order of
the CESTAT, Bangalore, the appellant pre-deposited Rs. 10 lakhs in three
installments between the period 20-9-2007 and 23-12-2009. Consequent upon
the order of the CESTAT, Bangalore, the lower authority refunded the amount
within three months from the date of the communication of the CESTAT’s
order. Prior to 6-8-2014, Section 35FF of the Central Excise Act required an
interest as specified in Section 11BB to be paid for any amount of pre-deposit
which has been refunded after a period of three months from the date of
communication of the order of the appellate authority till the date of refund of
such amount. With effect from 6-8-2014, this has been changed and an interest
has been made payable at a rate not below 5% and not exceeding 36% per
annum as is for the time being fixed by the Central Government by notification
in the official Gazette on such amount from the date of payment of amount till
the date of refund of such amount. It also has proviso that any amount deposited
under this section prior to 2014 shall continue to be covered by the provisions of
Section 35FF as it stood before commencement of the said Act. In this case, it is
not in dispute that the amounts were deposited prior to 2004. It is also not in
dispute that consequent upon the final order of the CESTAT,Bangalore the
amounts were refunded to the appellant within three months from the date of
communication of the order. The appellant seeks interest on the amount which
has been refunded reckoning from the date of original deposit of the amount as
G has been made applicable with effect from 2014. Rejecting such a claim the

lower authority did not sanction any interest and the appellant’s appeal to the
first appellate authority was rejected. Hence, this appeal.

5. I have considered the arguments made in the appeal memorandum and the
relevant legal provisions. The proviso to amend Section 35FF makes it clear that
in respect of any amounts pre-deposited prior to 6-8-2014 will continue to be
covered by the provisions of the unamended Section 35FF. The unamended
provisions provided for payment of interest only if the pre-deposit was not
refunded within three months from the date of communication of the order of
the appellate authority. Therefore, no interest is payable to the appellant in this
case. The impugned order is correct and calls for no interference. Accordingly,
the appeal is rejected and the impugned order is upheld.”

9. In view of above, | uphold the impugned order and reject the appeal.

10.  3rdirelehdl EaRT &t Y TS 3eT T AUERT Iq0ard adtes @ frar e |
10. The appeal filed by the Appellant is disposed off as above.

Sl o

(GOPI NATH)
Commissioner(Appeals)

Attested
(7};

(V.T.SHAH)
Superintendent(Appeals)
By RPAD
To, Wﬁ,
M/s Shubh Ceramic Pvt Ltd, e
GIDC Industrial Estate, A. o RRE® e :
Wankaner. SfB-Tl'é's"Rff Ffiecaa 5T,

: iR |
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3) WIS HYFA, g&] Td Al aX Td Feiid 3cUG Yo, ARA-2 FAvsa S
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