- TR (Vo) T FIATHT, A6 T JAT HLAT Fesiid ST Lo
0/0 THE COMMISSIONER (APPEALS), GST & CENTRAL EXCISE,

facfter a5t v & 7=+ / 2™ Floor, GST Bhavan,

g 1% ¥ 9%, 7 Race Course Ring Road,

TISTIE / Rajkot — 360 001 .
Tele Fax No. 0281 —2477952/2441142Email: cexappealsrajkot@gmail.com

s =T T - . .
Ffie / wrEaEEy g W H / . femrim/
® Appeal /File No. 0.1.0. No. Date
V2/70/RAJ2019 AC/JAM/R-67/2018-19 30-03-2019

g qier meer §=AT(Order-In-Appeal No.):

(A)

@

(i)

(i)

B)

RAJ-EXCUS-000-APP-027-2020
ey &1 At / AT e A /
Datger g Order: 11.02.2020 Date of issue: 12.02.2020

Y At 77w, A (rdiew), Tie g1 9T/
Passed by Shri Gopi Nath, Commissioner (Appeals),Rajkot

YR T/ G S/ IITL/ TSI AT, P ITATE 0%/ FATh /T THEaTH,

TR / TR / e g Suie e ST g s & giv: /

Arising out of above mentioned OO issued by Additional/joint/ Deputy/Assistant Commissioner, Central Excise/ST / GST,
Rajkot / Jamnagar / Gandhidham :

srftewat & STAETE 7 A UF 74T /Name & Address of the Appellants & Respondent -
M/s Reliance Industries Ltd, Refinery and petrochemicals Division,, Village-Meghpar/Padana,, Taluka-
lalpur, Jamnagar-361140.

arR(Erd) ¥ =i 8 = B 7% § sogew qiterd / itwwr F ey after T a3/
?ny pergson ag%gnevedﬁ this Order-in-Appeal may file an a{ppeal to the appropriate authonty in the following

: Ry, 1944 & 35B ¥ sedlq
‘égwﬁﬁww%?mﬁwm%ﬁm ?’"m%ﬁ 1944 i g1

Appeal to Customs, Excise & Service Tax P%ppellate Tribunal under Section 35B of CEA, 1944 / Under Section
86 of the Finance Act, 1994 an appeal ke

gt yeaiea § smtagash ik FET IR Fare sfisim s 6 f¥ew fiz, e =iw T 2,
e T L T AT T, TF

The special bench of Customs, Excise & Service Tax Ag_pellate Tribunal of West Block No. 2, R.K. Puram, New
Delhi in all matters relating to classification and valua

T R T B iy Lo AT, O 1 3 e e e

To the West regional bench of Customs, Excise & Service Tax Appellate Tribunal (CESTA’I} at, 2n0d Floor
Btnaumah Bhawan, Asarwa Ahmedabad-380016in case of appeals other than as mentioned in para- 1(aj
above

ﬁmm-sﬁw%%ﬁﬁ%ﬁﬁi%@% mmg 2003%3‘% Esaarh S;r
mmmsom ﬁmsomm mm 0/-

;:v‘:r% ¥ mﬁ'rl;::@/m mﬁgz agr srgﬂr & araT f@ﬁ gwwm %@%ﬁ?

T 500/- TTC T

Thea eal to the ellate’I‘nbunalshallb filed in quadruplicate i formEA3 a scribed under Rul
6 o 4 tral Excrs%p a%) Rules, 2001 a.xezd shall 1‘51:31 accolgn amied 1n st one/ wii%fze at leeastusnhc%ld g
accompamed of ~Rs. 1,000/- /- where amount of

dutydemand/mteryest/glenalty/reﬁmd is upto 5 Lac., 5 Lac to 56 Lac and above 0 Lac respectively in_the
form of crossed b aft in favour of Asst. Registrar of branch of any nominated public sector b. of the
place where the bench of any nominated public sector bank of the pldace where the bench of the Tribunal is
situated. Application made for grant of stay shall be accompamed by a fee of Rs. 500/-.

ﬁwﬁﬁmﬁwqﬁgjﬁw%ﬁ%%ﬁm waﬁqﬁ%ﬁmgm%ﬁ

5
50 9T T TF m 1,000/- w5 %oo m&mm

000/- 9% AT qﬁmﬁ
ﬁﬁé‘gw%m%ﬁmm gfgf’m“m@ W

The eal under sub, secuon 1} of Section 86 of the Fmance Act, 1994, to the A ellate Tnbunal Shall be
ﬁled algpqua eghcate in Form g)[‘ 5.as prescribed under Rule 9(1) of the 'Service p 199 4 and hall

be accompani fv of the order appealed against (one of which shall be ceruﬁed co 31) should be
accom anied by a fees [ 000/- where the amount of service tax & interest demandeé pen ty levied
of Lakhs ‘or less, Rs.50 00/ - where the amount of service tax & interest demanded & penalty 1ev1ed is
more "than five lakhs but not exceedmg Rs. Fifty Lakhs Rs 10,000/- where _the amount of service tax &
interest demanded & en levied is more than fifty rupees, in the form of crossed bank draft in
favour of the Assistan is! o the bench of nominated Pubhc Sector Bank of lace where the bench
of Tribunal is situated. / pplication made for grant of stay shall be accompanied by a fge of Rs.500/-.

00/ wrza:r




@

©

@

)

()

(E)

®

@

2.

T wifdferm, 19046t amer 86 Hr ST-awE (2) wF (24) ¥ s o Ft Tt anfrer, e Rramareh; ki J
: Y 1 - s ,-1994
9§2A) ¥ gga Rt soT S.T.-7 #ﬁmaﬁ%’r@aﬂ%mm, FETT IIT T AT WG<H (IfeD), %‘r‘rﬁfm Q;gg;)aqm?
e $t Sfoat dg 7T (3 § v 9 e S ARy AR A eRT aeTEE T AT U, ST I e/
e T e e e
) on an of the section e Finance Act 1994, shall be filed i X
prescribed under Rule 9 (2,:): &Q(QA) of the Service Tax Rules, 1994 and shall be accompam'gd ‘tf}('i au::(f;; 3:[‘ 0'17'd21s'
g(t; pC})’();rg;ndls%%r;eg fC&%uélde? Ze or %omtxﬁnssaner,v Central E:t:ﬁxse (Appeals) (one of which shall be a certified
and ssed e Commissionerau i issi
Commissioner of Central Excge / Servi%e Tax to file the appeal b%?gg%htgi&seﬁgn&%msmoner or Deputy

T 9, FA I oF T Fr ey srfdeor (A2e) ¥ iR afielt w3 S Seare o At

T s e e e e
qTF 1 10%), 9§ A TS ’ , I FaT

1 T R T T T 2 S8 B

T et sy, Sy R 55 aver 3 oty e TR e N
it ST Ao T4 ST 3 iy a1 Tt o 3 o s T
@) o 11 § ¥ sraita @
{ii) Y9 I i ot 7 =g afyr
(I;ILT% %?F?TZW% F e 6 % sfaeia T . N
- T 91 F WEyE [ty @ 2) sy 20 ;
SRR SIS SRR 143 arter & i Beft snfier sy 3w R

For an appeal to be filed before the CESTAT, under Section 35F of the Central Excise Act, 194 ich i
made applicable to Service Tax under Section 83 of the Finance Act, 1994, an appeal agaigx’st tm: gggghsﬁsaﬁﬂlsi'g
g:goélety \?v ggtéun:é;l?y péaiymer_xt of ld(J}% 01; the du_t(;ir %ext:lilanded where duty or duty and penalty are in dispute, or
8 one is in dispute, - i ¢
D o B 10pCrores, pute, provide e amount of pre-deposit payable would be subject to a
Under Central Excise and Service Tax, “Duty Demanded” shall include :
i) amount determined under Section 11 D;
i1] amount of erroneous Cenvat Credit taken;
provi (iHZi furthamghuartt ayable under }}utﬁ 6 gf the Ceﬁ;iait Credit I}ules
- e er € provisions o s Section s not a to the stay application and appeal:
pending before any appellate authority prior to the commencement of tgg I¥inance (No.):?) Rgt, 2014. ppeas

Revisi % Sovsrnment origdia
on a ca 0, rnmen H
™ £ i?j‘@?@v T % TR o AHRER, 1994 _F gy 35EE F {TF.F FieE
m;’r%,/a-rﬁm AT de, mﬁwq?iﬁ AR, -uf?aw &7 7o, mﬂ%l 10001, ﬁqgg’r
A revision lication lies to the Under Secre to the Government of India, Revision Applicati i
IR P SR e
Tespect : , _
e g Secton PRk ¢ espect of the following case, governed by first proviso to sub

ﬁm%%&w%w@ﬁ,aﬁw%mﬁ%ﬁ HFEGE ¥ G L F ITEEA 5 7 e} sy RIALTS
4 TF =R zg quggwm % TR, a7 Y WX g § T WSO § AT F JHEH F S, 6T a7 et
WS g & AT ¥ 1/ ) .

In case of any loss of goods, where the loss gccurs in transit from a factory to a warehouse or to another factory
or from one warehouse to another during the course of processing of the goods in a warehouse or in storage
whether in a factory or in a warehouse

m?%wﬁg%ﬁ'maﬁa 3o FARn i s v e e oy r e e g (R F e

In case of rébate of duty of excise on goods_exported to any country or territory outside India of on excisable
material used in the manufacture of the goods which are exported to any country or territory outside India.

7 IETE g T T Y AT AT ¥ TR, A9 A vE 9 arer Rata Ry g
In case of goods exported outsideIndia export to Nepal or Bhutan, without %aéfment of duty.

ITE  FATE I H ¥ forg ot St e oo e o g F IEL AT H I § IR o
W(m%mgga%ﬁﬁﬁlggg%mﬁﬁmﬁ% mma&aﬁﬁwma%ﬁ%%
T(T“Ee ',t of any duty allowed to be utilized towards pggaent of excise duty on final products under the provisions

f this Act or the Rules made there under such or is passed by the Commissioner (Appeals) on or after, the
S A s Sec 160 of the Finance (No.3) Act, 1098, (Appeals)

are £t 3 9fat 397 §ear EA-8 3, STt m&ﬁ(ﬁﬁ)ﬁ;’%ﬁ, 001, ¥ RAaM 9% ¥ ERG
B e e e N e e

L/ . .
ication shall be made in duplicate i’ Form No. EA-8 as specified under Rule, 9 of Central Excise
{appeati RS, 800} "yl $'monthe Hom e daie'on nich b Gder sought 1o, b sprealed sgapit o
i les e [0} -In-, . F
gg%ugl&%’gadb a?adcghy [« J%I%%O&pﬁgg ewsc’iengirggppgyment of prescribed fee as prescribed under Section 35-
EE of CEA, 1944, unger Major Head of Account.

m%mwﬁaﬁmwﬁm&wﬁw@| ) :
7T TRA U 7 IGF T &1 7 F9¥ 200/ - F P ST S AT ST THT TF FTE T § S 4 A €9
1000 -/ &7 Fra ST R ] . A

isi ication shail b d by a fee of Rs. 200/- where the amount involved in Rupees One
Tng gs‘i}asslg%xgg %é?al%%%/ - whefe%%o%cﬁ ingqlve?iei_g more thaél Rupees One Lac

Rz ¥ T gAY & A IR 3 B e 91 . 3w m%?wa@ | 20 AT T BT

ﬁﬁmmﬁﬁ@#mwﬁmw@% @m TTHIT m’qg:m%aa’ sargl /In

case if the order covers varigusaumbers of order. In Original fec [or each O/ 0, S O B pptioation 1o the
at the one & rib

]éienﬁl'g],r ’G%%tt. As ‘gx%ncaseg mgy %%, is filled to avogg scriptoria v?g'k if excising Rs. 1 lakh fee of Rs. 100/- for

each.

AT I ARAEA, 1975,%W—I%meqﬁwaﬁﬂﬁwﬁrwﬁmssommm

g a !:l » - . .
g i 0.1.0. as the case may be, and the order of the adjudicating authority shall bear a
cc?uertc?epeys‘gr%%pgfclaig%?scg as presgﬁbeg under Schedule-1 in terms of the Cou1gt Fee Act, 1975, as amended.

@ _9e, FT SR { YATHT TR (@ AR fremadh, 1982 ¥ afffy wE o gafta Wl A
qﬁﬁ%aﬁﬁﬁ%@tﬁm%mél/ ¢ o )
Attention is also invited to the rules covering these and other related matters contained in the Customs, Excise
and Service Appellate Tribunal {Procedure) Rules, 1982. v

Kl _mmamam;mmwm%mmﬁwm

www.chec.gov.in 1. 3d 1 : . ) ) v o
For the elaborate, detailed am{ latest glovisioqs relatm%to filing of appeal to the higher appellate authority, the
appellant may refer to the Departmental website WWW.CDEC.gov 1t



Appeal No: V2/70/RAL/2019

:: ORDER-IN-APPEAL ::

M/s Reliance Industries Ltd, Jamnagar (hereinafter referred to as
“Appellant”) filed Appeal No. 70/RAJ/2019 against Order-in-Original No.
AC/JAM/ R-67/20_18-‘19 dated 30.03.2019 (hereinafter referred to as ‘impugned
order’) passed by the Asst. Commissioner, Central GST & Central Excise,

Division-1, Jamnagar (hereinafter referred to as ‘refund sanctioning authority’).

2. The brief facts of the case are that the Appellant had imported yarious
types of capital goods i.e. pipes, cables fittings, cables, plant and
machineries etc. under EPCG scheme during the period from 2013-14 to 2015-
16 for their manufacturing dperations. These capital goods were installed in
a phased manner at respective manufacturing plants. However, some of the
capital goods could not be installed in the factory of the appellant within the
stipulated time period as provided in the Fdreign Trade Policy. Accordingly,
the Appellant foregone the EPCG benefits for the said capital goods by
making payment of Basic Customs Duty(BCD) of Rs. 88,91,170/-,
Countervailing duty(CVD) of Rs. 1,37,43,301/- and SAD of Rs. 52,61,137/-,
along with interest, on various dates during the period from 30.11.2017 to
7.9.2018. In pre-GST period, Cenvat credit of CVD and SAD was available as
Cenvat credit in terms of Rule 3(vii) and Rule 3(viia) of the Cenvat Credit
Rules, 2004 read with Rule 9(1)(b) ibid. However, it appeared to the
Appellant that there was no specific provisions under GST law to avail Input
Tax Credit of CVD and SAD paid on regularisation of EPCG benefits availed
earlier and hence, the Appellanf filed refund ciaim of Rs. 1,89,95,438/-
under Section 11B of Central Excise Act, 1944 read with Section 142(3) of the
CGST Act, 2017 for refund of CVD & SAD paid.

2.1. On scrutiny of refund claim, certain discrepancies were noticed.
Hence, Show Cause Notice No. V.27(18)30/Refund/2018-19 dated 05.02.2019
was issued to the Appellant calling them to show cause as to why their
refund claim should not be rejected on the following grounds:

(i) In the present case CVD & SAD on capital goods were paid from
November-2017 to April-2018, when Cenvat Credit Rules, 2004 were not in
force and acCordingly, it appeared that as Cenvat credit has not accrued
before the appointed day, the Appellant can not avail the Cenvat credit and
without availment, the claim of refund of Cenvat credit does not arise.

(i)  The Appellant claimed that refund of Cenvat credit is admissible as
per proyisfon of Section 142(6)(a) of the CGST Act, 2017. This Section
applies, when there is either proceedings of appeal, or proceedings of review
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or proceedings of reference. However, there is no such situation is present in
the instant case.

(iii) The Appellant claim that they are entitled for refund under Section
142(3) of the CGST Act,2017 doe; not appear to be correct. This Section is
applicablé only when refund claim has beeh filed for an amount paid Under
the existing' law or Cenvat credit already availed under the existing law
which is not the case here. Morebvér, there is no mention under the Section
142(3) that it will cover the situation where payment of tax has been made
after the appointed day.

(iv) The instant refund claim appeared to be more specifically covered
under the proviSions of Section 142(8)(a), according to which if in pursuance
of an assessment or adjudicating, if any amount is recovered, the same shall
not be available as input tax credit. Assessment also includes self-
assessment. Accordingly, the payment of duty made in pursuance of
assessment makes the Appellant diséntitled to the input credit.

(v)  The Appellant paid CVD & SAD under Customs Act,1962 which does not
appear to be covered the definition of existing law for the transit‘ion
provisions. The existing law includes subsumed laws viz. Central Excise Act,
1944, Finance Act, 1994 and VAT. This is clear from plain reading of Section
22(2) & Section 139(1) of the CGST Act,2017.

3. The refund sanctioning authority rejected the refund claim vide the
impugned order. | '

4, Aggrieved, the Appellant preferred appeal, inter alia, on the following
grounds:-

(i)  The refund sanctioning authority erred at para 16 of the impugned
order holding that reference of ‘existing law' pertains only to those laws
which are subsumed in GST Act and not Customs Act and Foreign Trade Policy
which are still in force and hence, not entitled for refund; that they have not
filed refund of CVD and SAD paid under the provisions of Customs Act, 1962
but have filed refund claim for CENVAT credit of CVD and SAD paid on capital
goods under fhe provision of Section 11B of Central Excise Act, 1944 read
with Section 142(3) of CGST Act, 20,17. Therefore, whether Customs Act,
1962 and Foreign Trade Policy are covered within the ambit of "existing law”
or otherwise are irrelevant for determining entitlement for refund. By virtue
of Rule 3 of the Cenvat Credit Rules, 2004, Section 11B and Section 2A of the
Central Excise Act, 1944 and explanation to Section 142 ofat CGST Act,
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Appeal No: V2/70/RAJ/2019

2017, CVD & SAD paid on capital'goods for regularization of Export Obligation '
under EPCG scheme is squarely covered within the meaning of CENVAT
cedit. . e

(i) That reference to Section 142(6)(a) of the CGST Act,2017 was made
just to substantiate that intention of legislature is to grant refund in cash
even in the cases of proceeding of éppeal, or proceeding of review or
proceeding of reference where any amount of credit is found to be
admissible. In fact, Section 142(6)(a) of CGST Act, 2017 enhances the scope
and coverage for grant of refund. Moreover, Section 142(6)(a) of CGST Act,
2017 does not prohibit its applicability in any manner whatsoever for the
cases other than referred therein. Even assuming without admitting that
Section 142(6)(a) of CGST Act, 2017 is not applicable in the instant case, it
cannot be a ground to reject the refund claim filed by us in terms of Section
11B of the Central Excise Act, 1944 read with Section 142 (3) of CGST Act,
2017.

(iii) The finding of the refund sanctioning authority that no CENVAT credit
under Cenvat Credit Rules, 2004 was admissible since duties have been paid
after supersession of Cenvat Credit Rules, 2004 is not legally tenable in view
of saving clause contained in Section 174(2)(c) of CGST Act, 2017 which
specifically provides that repeal of Central Excise Act, 1944 shall not affect
any right, privilege, obligation, or liability acquired, accrued or incurred
under the said act. o

(iv) That duty claimed as refund though not paid as excise duty, however
CENVAT credit of the same was available to the Appellant in terms of Rule
3(1) of CCR, 2004 and relied upon case laws o M/s. Arvind Lifestyle Brands
Ltd -2019-TIOL-936-HC-KAR-GST; that in refund application reference was
made to Rule 9(1)(b) of CCR, 2004 and not Rule 9(1)(c) of CCR, 2004; that no
Cenvat Credit was availed in respect of aforesaid capital goods but instead
claimed refund for CVD and SAD paid on such goods under Section 11B of
CEA, 1944 read with Section 142 (3) of CGST Act, 2017; that capital goods
were installed in various plants including amongst those producing GST
goods. Hence, even if capital goods are used commonly for GST and Non-GST
goods, refund needs to be granted. There is no contemplation in the
transitional provision that duty paid on goods for which refund claim has
been filed must be exclusively used for production of GST goods.

,V (v) That transitional provision contained in Chapter XX of CGST Act, 2017
does not provide any time limit for which it will be operational. If the
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Appeal No: V2/70/RAJ/2019

intention of the legislature was to limit operation of transitional provision
for specific period, they would have explicitly mentioned therein that it will
cease to exist after the specified period. In abserice of such a provision, it
cannot be interpreted that transitional provisions would cease to exist
automatically.

(vi) That merely because Section 142(3) of the CGST Act, 2017 does not
explicitly' mention about payment made whether before or after the
appointed day, it cannot be presumed that it only deals with payment made
prior to the appo'inted day. Furthermoré, there is no bar under the said
Section for claiming refund in respect of which duty or tax which has been
paid after the appointed day. If the intention of legislature was to cover
only those cases for which payment would have been made prior to the
appointed day, the expression “"paid Under the existing law" appearing in
Section 142(3) of the CGST Act, 2017 would have been worded as "paid
under the existing law prior to appointéd day". In absence of such a wording,
it cannot be presumed that it only deals with the payment made before the
appointed day. the expression "paid under the existing law" referred in
Section 142(3) of the CGST Act, 2017 needs to be interprete‘d to include
"amount paid after the appointed day" and refund of CVD and SAD paid by us
on capital goods for regularization of Export Obligation under EPCG scheme
needs to be granted in terms of Section 11B of the Central Excise Act, 1944
read with Section 142(3) of the CGST Act, 2017. |

(vii) That identical issue is already decided vide Order no. Div-VII/41/RR
Kabel/Ref/17-18 dated 20.06.2018 passed in the matter of M/s. R.R.Kable
by the Assistant Commissioner of CGST, Vadodara and by the Hon'ble
Commissioner (Appeals), Raigarh vide Order-in-Appeal No. MKK/397-.
398/RGD APP/2018-19 dated 21.12.2018 passed in the matter of M/s.
Sudarshan Chemical Industries Ltd; that the impugned order be quashed and

set aside and refund is sanctioned in cash.

5. In hearing, Shri Georgé N\athews, VP(Indirect Taxes) and Shri Divyesh
Suchak, Manager appeared on behalf of the Appellant and reiterated the
submissions of appeal memo and submitted additional submissions dated

05.11.2019 for consideration, wherein groundsi of appeal memo are reiterated.

6. | have carefully gone through the facts of the case, the impugned order,
~ grounds of appeal memorandum and written submissions made by the Appellant.

The issue to be decided in the present appeal is whether the impugned -order

rejecting refund claim of Rs. 1,89,95,438/- is correct, legal and proper or not.
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Appeal No: V2/70/RAJ/2019

7. On going through the records, | find that the Appellant had imported
certain-capitat goods under ‘EPEG scheme without payment of duties in pre-GST
period but since the Appellant could not install some of the said capital goods
within stipulated period, they chose to forego the EPCG benéfits and paid
applicable Basic Customs duty, CVD and SAD after implementation of GST i.e.
1.7.2017. Subsequently, the Appellant filed refund claim of Rs. 1,89,95,438/-
under Section 11B of Central Excise Act, 1944 read with Section 142(3) of the
CGST Act, 2017, in respect of CVD & SAD so paid.

7.1 The refund sanctioning authority rejected the ’refund claim on the
ground that CVD & SAD on capital goods. were paid from November-2017 to
April-2018, when Cenvat Credit Rules, 2004 were not in force and hence,
Cenvat credit has not accrued before the appointed day; that the Appellant
paid CVD & SAD under Customs Act,1962 which does not appear to be
covered the definition of 'exiéting, law for the transition provisions; that
refund claim appeared to be more specifically covered under the provisions
of Section 142(8)(a), which provided that if any amount is recovered in
pursuance of an assessment or adjudicating, the same shall not be available
as input tax credit.

7.2  The Appellant contended that Section 174(2)(c) of the CGST Act, 2017
specifically provides that repeal of the Central Excise Act, 1944 shall not
affect any right, privilege, obligation, or liability acquired, accrued or
incurred under the said act; that transitional provision contained in Chapter
XX of the CGST Act, 2017 does not provide any time limit for which it will be
operational; that the -expression "paid under the existing law" referréd in
Section 142(3) of the CGST Act, 2017 needs to be interpreted to include
"amount paid after the appointed day" and refund of CVD and SAD paid by us
on capital goods for regularization of Export obligation under EPCG scheme
needs to be granted and relied upon Order-in-Appeal No. MKK/397-398/RGD
APP/2018-19 dated 21.12.2018 passed by the Commissioner (Appeals),
Raigarh in the case of M/s. Sudarshan Chemical Industries Ltd.

8. | find that the Appellant imported capital goods under EPCG scheme in
pre-GST period i.e. before 1.7.2017 without payment of BCD, CVD and SAD. The
Appellant failed to install some of the capital goods and voluntarily paid BCD,
CVD and SAD on the said imported goods in GST era i.e. after 1.7.2017. These
facts are not under dispute. | find that when the Appellant had paid CVD during
the period from 30.11.2017 to 7.9.2018, Cenvat Credit Rules, 2004 were not in
existence. Further, there is no provision in CGST Act, 2017 for a\}ailment of
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Appeat No: VZ/70/RAJ/2019

Cenvat credit of CVD. Since, Cenvat credit of CVD had not accrued to the
Appellant, they were not eligible to avail Cenvat credit itself. Once the
Appellant were not eligible to avail Cenvat credit, there is no point on examining |
whether CVD can be refunded in cash or not. It is also worthwhile to mention
that in the erstwhile Cenvat Credit Rutes, 2004, refund of accumulated Cenvat
credit could be refunded only under Rule 5 ibid in the circumstances as-provided
therein. It is beyond doubt that Cenvat credit of CVD:-is not eligible for réfund
under .Rule 5 ibid or under any other provisions of Cenvat Credit Rules, 2004. |,
therefore, hold that the adjudicating authority has rightly rejected the refund
claim filed by the Appellant.

9. Regarding the plea of the appellant to grant them refund of CVD and
SAD paid by them on capital goods for regularization of Export Obligation
under EPCG scheme under Section 11B of the Central Excise Act, 1944 read
with Section 142(3) of the CGST Act, 2017, | find that the Appellant is not
eligible for refund under Section 11B of the Central Excise Act,1944 for the
simple reason that even before 1.7.2017 when the Central Excise Act,1944
was in force, there was no provision to grant refund of CVD and SAD in cash
under Section 11B ibid. When refund was not permissible in existing law prior
to 1.7.2017, then there is no question of granting refund of CVD and SAD in
cash after 1.7.2017. The refund claim filed under Section 11B of the Central
Excise Act, 1944 is, thus, not maintainable. For this reason, | discard this
plea of the Appellant as devoid of merit. As regards applicability of the
provisions of Section 142(3) of the Central GST Act, 2017, | find that Section
142(3) ibid states that the refund filed before, on or after 1.7.2017, for refund
of any amount of Cenvat credit, duty, tax, interest or any other amount paid
under the existing law, shall be disposed of in accordance with the provisions of
existing law and any amount eventually accruing to him shall be paid in cash,
notwithstanding anything to the contrary contained under the provisions of
existing law other thah the provisions of sub-section (2) of Section 11B of the
Central Excise Act,1944. These provisions clearly envisage that for getting a
refund of eligible credit, the Appetlant should follow the procedure of existing
law prescribed i.e. Cenvat Credit Rules, 2004 and any amount eventually
accruing to him shall be paid in cash. As discussed by me in para supra, the
provisions of erstwhile Cenvat Credit Rules, 2004 did not allow the refund in
cash in respect of such Cenvat credit. Thus, refund claim is also not

maintainable under Section 142(3) of the Central GST Act, 2017.
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10. | rely upon the order No. 40098/2020 passed by the Hon’ble CESTAT,
Chennai in the case of M/s Servo Packaging Limited reported in 2020-VIL-72-
CESTAT-CHE-CE, wherein it has been held that,

“8.1 Heard both sides. The only issue to be decided i is, “whether the appellant
has made out a case for refund under Section 142 (3) ibid, of the Customs Duty
paid in view of non-fulfilment of its export obligations?”

8.2 None of the decisions relied on by the assessee are dealing with the refund
arising on account of failure to comply with export obligation vis-a-vis Advance
Authorization and  therefore, as pointed out by the Ld. Authorized
Representative for the Revenue, the same are not applicable to the facts of this
case.

9.1 Advance Authorization is issued in terms of paragraph 4.03 of the Foreign

" Trade Policy [FTP (2015-20)] and the relevant Notification is Notification No.
18/2015-Cus. dated 1st April, 2015. The said Notification exempts materials
imported into India against a valid Advance Authorization issued by the
Regional Authority in terms of paragraph 4.03 of the FTP subject to the
conditions laid down thereunder. One of the conditions, as per clause (iv), is
that it requires execution of a bond in case of non-compliance with the
conditions specified in that Notification. Further, paragraph 2.35 of the FTP also
requires execution of Legal Undertaking (LUT)/Bank Guarantee (BG) : (a)
Wherever any duty free import is allowed or where otherwise specifically
stated, importer shall execute, Legal Undertaking (LUT)/Bank Guarantee
(BG)/Bond with the Customs Authority, as prescribed, before clearance of
goods.

9.2 Further, there is no dispute that the above is guided by the Handbook of

Procedure (‘HBP’ for short) and paragraph 4.50 of the HBP prescribes the

payment of Customs Duty and interest in case of bona fide default in export

obligation (EO), as under :
“(a) Customs duty with interest as notified by DoR tc be recovered from
Authorisation holder on account of regularisation or enforcement of BG

-/ LUT, ‘shall be deposited by Authorisation holder in relevant Head of

~ Account of Customs Revenue ie., "Major Head 0037 - Customs and

minor head 001-Import Duties" in prescribed T.R. Challan within 30
days of demand raised by Regional / Customs Authority and
documentary evidence shall be produced to this effect to Regional
Authority / Customs Authority immediately. Exporter can also make suo
motu payment of customs duty and interest based on selflown
calculation as per procedure laid down by Do

10. Thus, the availability of CENVAT paid on inputs despite failure to meet
with the export obligation may not hold good here since, firstly, it was a
conditional import and secondly, such import was to be exclusively used as per
FTP. Moreover, such imported inputs cannot be used anywhere else but for
export and hence, claiming input credit upon failure would defeat the very
purpose/mandate of the Advance Licence. Hence, claim as to the benefit of
CENVAT just as a normal import which is suffering duty is also unavailable for
the very same reasoms, also since the rules/procedures/conditions governing

normal import compared.to the one under Advance Authorization may vary
because of the nature of import.

11.  The import which would have normally suffered duty having escaped due
to the Advance Licence, but such import being a conditional one which
- ultimately stood unsatisfied, naturaily loses the privileges and the only way is to
tax the import. The governing Notification No. 18/2015 (supra), paragraph 2.35
of the FTP which requires execution of bond, etc., in case of norajﬁlment of
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export obligation and paragraph 4.50 of the HBP read together would mean that
the legislature has visualized the case of non-fulfilment of export obligation, ~

which drives an assessee to paragraph 4.50 of the HBP whereby the payment of
duty has been prescribed in case of bona fide default in export obligation, which
also takes care of voluntary payment of duty with interest as well. Admittedly,
the inputs imported have gone into the manufacture of goods meant for export,
but the export did not take place. At best, the appellant could have availed the
CENVAT Credit, but that would not ipso facto give them any right to claim
refund of such credit in cash with the onset 6f G.S.T. because CENVAT is an
option available to an assessee to be exercised and the same cannot be enforced
by the CESTAT at this stage.

12.  There is no question of refund and therefore, I do not see any impediment
in the impugned order. '

13.  Accordingly, the appeal is dismissed.”

10.1 By respectfully following above order, | hold that the Appellant is not
eligible for refund of CVD and SAD.

11. 1 have also examined Order-in-App=zal No. MKK/397-398/RGD/APP/2018-19 Q
dated 21.12.2018 relied upon by the Appellant. | disagree with the findings of

the Commissioner (Appeals), Raigarii, for the reasons as detailed by me in paras

supra as well as Hon’ble CESTAT, Chennai’s order passed in the case of Servo
Packaging Limited supra.

12.  Inview of above, | uphold the impugned order and reject the appeal.

13. ammaﬁﬂraéﬁmésfémw%mmm#ﬁmam%l

13. The appeal filed by the Appellant is disposed off as above. , - 7]
0

—

Commissioner(Appeals)
Attegfced
)

(V.T.SHAH)
Superintendent(Appeals)

By R.P.A.D.
To, o jEwE
M/s Reliance Industries Ltd, R&:nj‘;-a it fomdw sseiw RRfERs,

and Petrochemical Division,
Village- Meghpar/Padana,
Taluka- Lalpur,

District Jamnagar-361140.

Frngel vd IgeRwd Bde,
| ¥ Seo | IeIT, AT TR,
| e AT 361140,
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1) VU ST WS, a5 U9 Aa o T4 FeRd 3cuie Yoo, S[ENid et
- HEHEETE T ShiAwHT 3

2) N, O UF HaT R T Fenrg 3CK Yoh, TShIC HIGFTd, ThiT
T AERTF FAAE! 3|

3) HERF WYF, aF] U4 JaT H UG FH 3cUE Yo, FAHAIR-1 HUSH,
THTIR 39-3GFATed, SR N 3MERIF FrAAT! &

\/Y IS HISA|
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