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:: ORDER IN APPEAL::  

MIs. Sea Shipping Service (herein after referred to as "Appellant") 

filed present appeal against Order-in-Original No. AC/JAM-

I/ST/03/2019-20 dated 15.04.2019 (hereinafter referred to as 'the 

impugned order") passed by the Assistant Commissioner, Central GST, 

Division-I, Jamnagar, (hereinafter referred to as 'the adjudicating 

authority'): - 

2. The brief facts of the case are that audit of the records of the 

appellant for the period from Oct-12 to March- 17 revealed that the 

appellant supplied fresh water and bunker to the vessels through 

tug/barges/tankers; that the appellant, did not pay service tax on the 

supply of water and bunker to the vessels. Since, said service falls under 

the category of port service, the appellant was required to charge and pay 

the service tax on the same. Therefore, the appellant was issued a Show 

Cause Notice dated 03.08.2018 asking the appellant as to why service tax 

of Rs.38,66,707/-. should not be demanded under section 73(1) of the 

Finance Act, 1994 (hereinafter referred to as 'the Act') along with interest 

under Section 75; proposing penalty under section 76, 77 & 78 of the Act. 

2.2 The said SCN was confirmed by the lower adjudicating authority 

vide impugned order, confirming demand of service tax of Rs.38,66,707/ - 

along with recovery of interest and imposition of penalty of Rs. 10,000/-

under section 77 and penalty of Rs.38,66,707/- under section 78 of the 

Act. However, penalty under section 76 was dropped. 

3. Being aggrieved with the impugned order, the appellant preferred 

the instant appeal, inter-alia, on the various grounds as under: 

3.1 That entire figures pertaining to the sale of water and bunkers were 

taken from the books of accounts of the appellant which means appellant 

had no intention of suppression of the facts otherwise they would not have 

reflected the same in book of accounts; that demand raised under section 

73(1) of the Act on the basis of suppression of facts is barred by time and 

not sustainable in law; that department cannot travel beyid normal 
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AppeaL No: V21921RAJ12019 

period of 18 months; that the appellant received the said SCN on 

15.03.2019 therefore 18 months should be calculated from March-2019. 

3.2 That the appellant'was not served any personal hearing intimation; 

that by the time the appellant could submit any reply to the said SCN, the 

impugned order was passed by the lower adjudicating authority ex-parte, 

without giving opportunity to the appellant; that lapse on the part of the 

officers failing to deliver the letters / SCN in time, is in gross violation of 

the principles of natural justice, nci hence such an order is not 

sustainable and is liable to be set aside. 

3.3 That the amount received from the buyers of water has been booked 

in the books of accounts as "incowe from fresh water sales", "income from 

bunker sales'. Therefore, such sales of water cannot be treated as 

provision of service so as to charge servjce tax. The appellant are also 

charging the Sales Tax / VAT on the sales of bunker on the entire value. 

Therefore, since the sale of bunker is sale on which sales tax is charged, 

the same cannot be treated as service for the purpose of charging service 

tax. Further, sale of water is unconditionally exempted from sales tax/VAT 

by sub section 1 of section 5 of Gujarat VAT Act, 2005 listed at Sr. No. 53 

of Schedule I of Gujarat VAT Act, 2005 

3.4 That the appellant had correctly described Fresh Water, showing the 

quantity and price per M.T of fresh water sold to their consignees and the 

value of the water included transportation charges of Tankers/Barges, 

pumping charges and profit margin only; that the appellant had not 

charged any separate service charge for supply of water on board of any 

vessel; that the lower adjudicatin authority misinterpreted sale of water 

as supply of water. 

3.5 That they are purchasing water and supplying the same on back to 

back basis to the ship-owners and getting the cost of water reimbursed 

from the ship-owners under proviso (vi) & (vii) of Rule 5(2) of the Service 

Tax (Determination of Value) Rules, 2006; that they have shown in the 

vouchers all such reimbursable expenses separately and recovered from 

the buyers of water. 
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3.6 That definition of 'port services' as given under Section 65(105)(zn) 

of the Act clearly mentions about levy of service tax on any service 

rendered by a port or other port or any person authorized by such port or 

other port, and such service should be in relation to a vessel or goods, 

whereas, in the present case, admittedly, the appellant was neither a port 

nor other port nor authorized by a port or other port and therefore, 

demanding the service tax under the said taxable category was without 

authority of law. 

3.7 That the penalty under Section 77 of the Finance Act, 1994 is not 

imposable on them as they were already registered under the Service Tax 

/provisions and were also filing periodical returns within the prescribed 

time limit for other taxable services. The appellant also submitted that 

they had not contravened any of the provisions of the Finance Act, 1995 

as they had not rendered any taxable services on which service tax was 

not paid. 

3.8 That they had declared the amounts of sale of water in their books 

of accounts and also declared to the income tax department in their 

balance sheets, therefore penal action under Section 78 of the Act is 

unwarranted and should be dropped. 

3.9 In support of their contention the appellant relied upon the 

judgment in the case of ICC Realty (India) Pvt Ltd Vs CCE [20 13(32) STR 

427 (Tn- Mumbai)J. 

3.10 The appellant filed a miscellaneous application for condonation of 

delay and submitted that they could not file appeal within 60 days as their 

authorized person was travelling continuously and as the payment pattern 

has changed it took them some time in getting the mandatory pre-deposit 

document; that they received the impugned 010 on 29.04.2019 and filed 

the present appeal 20 days late and hence prayed to condone delay of 20 

days under Section 85 of the Finance Act, 1994 (32 of 1994). 

4. Personal Hearing in the matter was attended by Shri R. 

Subramanya, Advocate on behalf of the Appellant. He reiterated the 
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submissions of appeal memo and added that the activity is only sale of 

water and bunkers i.e. diesel and therefore, it cannot be treated as service 

and therefore the appeal be allowed. 

5. I have carefully gone thrdugh. the facts of the case, the impugned 

order, both appeal memorandum and submission made by the appellant 

at the time of personal hearing. I find that the appellant has filed 

application for condonation of delay of 20 days in filing the appeal for the 

reason that their authorized person was travelling continuously and as 

the payment pattern has changed it took them some time in getting the 

mandatory pre-deposit document. 

I find that the appellant has received the impugned order on 

29.04.2019 and they have filed the present appeal on 16.07.2019, hence 

there is delay of 18 days and not 20 days as stated by the appellant, in 

filing the appeal. 

I find that the appeal has been filed beyond the stipulated period 

of sixty days from the date of receipt of the impugned order. The appellate 

authority has, in terms of Section 85 of the Finance Act, 1994 has power 

to condone delay in filing appeal maximum up to further thirty days, 

albeit on reasonable cause being shown. The present appeal has been filed 

within the stipulated time limit of ninety days i.e 78 days (60 days + 18 

days) provided under the statute. I find justice in the reason for delay 

and as the delay is within the limit of 30 days allowed under law. I, 

condone the delay of 18 days in filing of Appeals and proceed to decide the 

Appeals on merits. 

5.1 The issue to be decided in the present appeal are: 

(i). whether activity undertaken by the appellant is sale of water 

and bunker or supply of water and bunker. 

(ii). whether service tax is leviable on the said activity or otherwise. 

6. The appellant has argued that the demand raised under section 73(1) 

of the Act on the basis of suppression of facts is barred by time and not 

sustainable in law; that department cannot travel beyond normal period of 

18 months; that the appellant received the said SCN on 15.03.20 19 

therefore 18 months should be calculated from March-20 19. 

6 of 10 
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In this regard, I find that the relevant date for issue of Show Cause 

Notice under Section 73(1) of the Finance Act, 1944 for contravention of 

any of the provisions of the rules made thereunder with intent to evade 

payment of service tax is five years. Therefore, the demand is not hit by 

limitation of time. 

As regards the date of receipt of the SCN, the Joint Commissioner, 

Central GST Audit, Rajkot in his letter dated 24.01.2020 has reported that 

the appellant has received the SCN on 07.08.20 18, which clearly 

establishes that the appellant has received the SCN well within the time. 

6.1 Further, the appellant has contended that they were not served any 

personal hearing intimation and the impugned order was passed by the 

adjudicating authority ex-parte, without giving them opportunity to attend 

the hearing. 

I observe that the adjudicating authority in the impugned order has 

noted at Para 11 that opportunity for personal hearing was granted and 

fixed on 17.01.2019, 25.01.2019, 12.02.2019 and 28.03.2019 but the 

appellant did not appear for personal hearing on any of the given dates. 

Hence, I disagree with appellant's contention. 

7. I find that the adjudicating authority has confirmed the demand of 

service tax on the consideration received for "for supply of water" to the 

vessels. The question that arises is whether in this kind of transaction; 

the dominant intention is sale or service? The appellant has vehemently 

contended that they have sold water and bunker to the vessels and not 

supplied water and bunker to the vessels. In support to their claim they 

have submitted some sample copy of invoices. On perusal of invoice 

bearing no. 50 dated 12.11.2012 issued by M/s Marine Suppliers, invoice 

no. 72 dated 24.02.2014 issued by M/s Marine Offshore, invoice no. 14 

dated 02.05.2015 issued by M/s Marine Offshore, invoice no. 48 dated 

27.11.2014 issued by M/s Marine Offshore, invoice no. 1321 dated 

30.11.2012 of M/s Kotak Petro-Chem Pvt. Ltd., invoice no. TI/001 dated 

03.01.2015 of M/s Gujarat Mariners, invoice no. 1429031 dated 

14.03.2014 of M/s Reliance Industries Ltd., invoice no. 1424472 dated 
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23.06.2016 of M/s Reliance Industries Ltd., invoice no. 003/15-16 dated 

23.04.2015 of M/s Gujarat Mariners, I note that all the invoices are 

issued to the appellant, therefore, it is clear that appellant has purchased 

water and bunker and sold the same to the vessels. Further, I find that 

Sale of water is exempted from Sales Tax/VAT in terms of sub section 1 of 

section 5 of Gujarat VAT Act, 2005 listed at Sr. No. 53 of Schedule I of 

Gujarat VAT Act, 2005. I also examined the above invoices with respect to 

sale of bunker wherein I observe that the appellant has purchased bunker 

and paid Sales Tax/VAT at appropriate rates. Furthermore, on perusal of 

the Statement showing bunker supply (Tax Invoice Register) for the 

period in dispute, I find that the said statement indicates the cost/value of 

the bunker, it also shows that the appellant has collected Sales Tax/VAT 

on sale of bunker on the entire value. The appellant have placed evidence 

to show that they had incurred cost in buying bunker which was 

eventually supplied by them to the vessels. Thus, I find that the appellant 

has evidenced in support of their argument that water and bunker was 

indeed purchased by them and then sold. I find that the description of 

transaction as "Supply" of goods at the place desired by the customers for 

the stated consideration was for "sale" of those goods. The above invoices 

thus, provided evidence to show that bunkers being supplied by them to 

the master of the vessel by using water-borne barge was not supply but 

actually involved an element of sale and in lieu thereof; some definite 

consideration was paid or payable to them by the master. Therefore, 

merely because they arranged for supply of water by barge and 

transportation of bunker by barge to the vessel cannot be treated as 

supply particularly when the appellant has evidenced regarding payment 

and collection of VAT, etc. The sale of bunker on which sales tax is 

charged, cannot be treated as service for the purpose of charging service 

tax. Therefore, I find that supply of water and bunker were sales 

transactions only and not service which does not attract Service tax. 

8. The appellant has further contended that they had correctly described 

Fresh Water, showing the quantity and price per M.T of fresh water sold to 

their consignees and the value of the water included transportation 

charges of Tankers/Barges, pumping charges and profit margin only; that 

the appellant had not charged any separate service charge for supply of 
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water on board of any \essi; that th lower adjudicating authority 

misinterpreted sale of water as supply of water. That they are purchasing 

water and supplying the same on back to back basis to the ship-owners 

and getting the cost of water reimbursed from the ship-owners under 

proviso (vi) & (vii) of Rule 5(2) of the Service Tax (Determination of Value) 

Rules, 2006; that they have shown in the vouchers all such reimbursable 

expenses separately and recovered from the buyers of water. 

On perusal of the invoices, I find that the appellant have correctly 

described Fresh Water, showing the quantity and price per M.T of fresh 

water sold to the consignees. Further, I note that the activity of supplying 

water and bunker and getting the cost reimbursed from the ship-owners 

tantamount to sale of gcods and no Service tax involved as no service is 

rendered by the appellant. I find force in the argument of the appellant 

and thus, conclude that the water charges and bunker charges collected 

from the ship-owners is nothing but an incidental reimbursement 

expense. 

9. The appellant has vehemently argued that they are neither a port nor 

other port nor authorized by a Port or other port, therefore, service tax is 

not attracted under the category of "Port Service". 

9.1 I find that 'Port Services' as defined under Section 65(82) of the 

Finance Act, 1994 (with effect from 1st  July 2010 and as applicable upto 

3Qth June 2012) covered "any service rendered within a port or other port, 

in any manner". 

In terms of Section 65(105)(zn) of Finance Act' 1994, "Taxable service" 

means any service provided or to be provided to any person, by any other 

person, in relation to port services in a port, in any manner." 

Provided that the provisions of Section 65A shall not apply to any service 

when the same is rendered wholly within the port. 

9.2 I find that the activities of the appellant cannot be described as 

activities carried out by a person authorized by the "port" or on behalf of 

the port. The Rules framed by the port authorities to regulate trading 

activities has no implication for the taxability of the transacpns. Hence, 
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the appellant's activities are not classifiable under the category of. "port 

service" as these services are not supposed. to be carried out by the port. I 

find that the taxability on sale of water would not arise at all in terms of 

Section 65(105)(zn). 

9.3 Thus, I find that in the present case, the appellant was selling water 

and bunker to the vessels and, therefore, it is simple transaction of sale 

and does not include any componen.i: of service. Therefore, I am of the 

considered view that the case of the appellant is not confirming to the 

requirement of 'service', as per the definition of 'Port Services' as defined 

under Section 65(82) of the Finance Act. 1994. 

10. In view of the foregoing discussion and analysis, it is concluded that 

the activities undertaken by the appellant should not fall within the scope 

and ambit of taxable service, for payment of service tax. Therefore, the 

impugned order is set aside and the appeal is allowed in favour of the 

appellant. 

s''1ci dII tidI 

10.1 The appeal filed by the Appellant is disposed off as above. 

(Gopi Nath) 
Commissioner (Appeals) 
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Copy for information and necessary action to:  

dThe Chief Commissioner, GST & Central Excise, Ahmedabad Zone 
.Amedabad for his kind information. 
The Commissioner, GST & Central Excise, Rajkot Commissionerate. — 
The Assistant Commissioner, OST & Central Excise, Division-I, 
Jmnagar. 
Guard File. 
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