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M/s Mahalaxmi Extrusion, Special Shed 431, GIDC, Shanker Tekri, Udyog Nagar.
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wa% person aggrieved by this Order-in-Appeal may fil€ an appeal to the appropriate authority in the following
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Appeal to Customs, Excise & Service Tax Appellate Tribunal under Section 35B of CEA, 1944 / Under Section
86 of the Finance Act, 1994 an appeal lies to:-
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The special bench of Customs, Excise & Service Tax Appellate Tribunal of West Block No. 2, R.K. Puram, New
Delhi in all matters relating to classification and valuation.
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To the West regional bench of Customs, Excise & Service Tax Appellate Tribunal (CESTAT) at, 224 Floor
Bb aumali Bhawan, Asarwa Ahmedabad- 3800161n case of appeals other than as mentioned in’ para- 1(aj
above
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The a eal to_the Appellate Tribunal shall be filed in guadruplicate i 1.n form EA-3 / as prescribed under Rule
gntral Excrsepp peal Rule%, 2001 and shall ge accolljn anied a; amst on/ thI():h at least should be
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The appeal under sub, secnon gl of Sectlon 86 of the Finance Act, 1994 to the Tppellate Tribunal Shall be
rescribed under Rule ?(11‘110 Rules, 1994 d Sl
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a{;com%ami by a fees o 00 /- where the amount of service tax & mterest deman g \3
hs~or less, R 5000 - where t_he amount of service tax & interest demande & penalty
more than five lakhs but not exceeding Rs. Fifty Lakhs, Rs.10,000 / where the amount of service
interest demanded & levied is more thaifl fitty Lakhs rupees, in the form of crossed bank draft m
favour of the Assistan! R fxs ar of the bench of nominated Public Sector Bank of the lac? where the bench
of Tribunal is situated. / Application made for grant of stay shall be accompanied by a fee of Rs.500
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The apgeal unde/r sub section (23 and rgA) of the section 86 the Finance Act 1994, shall be filed in For ST.7 as
prescribed under Rule 9 (2) &9(2A) of the Service Tax Rules, 1994 and shall be accompanied by a copy of order
of Commissioner Central Excise or Commissioner, Central Excise (Appeals) (one of which shall be a certified

copy) and copy of the order passed by the Commissionerauthonmn%lthe ssistant Commissioner or Deputy
Commissioner of Central Excise/ Service Tax to file the appeal before the Appellate Tribunal.
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For an appeal to be filed before the CESTAT, under Section 35F of the Central Excise Act, 1944 which is also
made applicable to Service Tax under Section 83 of the Finance Act, 1994, an appeal against this order shall lie
before the Tribunal on payment of 10% of the duty demanded where duty or duty and penaity are in dispute, or
penalty, where penalty alone is in dispute, provided the amount of pre-deposit payable would be subject to a
ceiling of Rs. 10 Crores, . . .
Under Central Excise and Service Tax, “Duty Demanded” shall include :
i) amount determined under Section 11 D;
i amount of erroneous Cenvat Credit taken; .
(i) amount payable under Rule 6 of the Cenvat Credit Rules L
- provided further that the provisions of this Section shall not %gpllw‘_/, to the stay agphcauon and appeals
pending before any appellate authority prior to the ccmmencement of the Finance (No.2) Act, 2014.
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A revision %pplication lies to the Under Secretar:;;,l to the Government of India, Revision Application Unit,
inance, DeggrE%ng?t of Revenue, 4ih Floor, Jeevan Deep Building, Parhament Street, New Delhi-
on 35EE

Ministry of
éégé)gzi}i 11%1(1) eé-e(S:g?)trll-SSB o the CEA 1944 in respect of the following case, governed by first proviso to sub-
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In case of any loss of goods, where the loss gccurs in trapsit from a factory to a warehouse or to another factory
or from one warehouse, to another during the course of processing of the goods in a warehouse or in storage
whether in a factory or in a warehouse
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In case of rebate of duty of excise gn goods_exported to any country or territory outside India of on excisable
material used in the manufacture of thé goods which are exported to’any country or territory outside India.
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In case of Zoods ekported outsidelndia export to Nepal or Bhutan, without payment of duty.
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Credit of any duty allowed to be utilized towards payment of excise duty on final prodl}cts under the provisions

of this Act or the'Rules made there un stuch order assed by the Commissioner (Appeals} on or after, the
e T A R A STSA s Baos oY ppeals)
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The above application shall be made in dt}lplicate in Form No. EA-8 as specified under R}t,)lle, 9 of Central Excise
(Appeals) Rules, 2001 within 3 months ffom the date on which the order sought to be appealed against is
communicated and shall })e accompanied by, two_copies each of the OIQ and Order-In-Apge ."It should also be
accompanied by a copy of TR-6 Challan evidencing payment of prescribed fee as prescribed under Section 35-
EE of CEA, 1944, under Major Head of Account. N
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The revision appliation shall be accompanied by a fee of Rs. 200/- where the amount involved in Rupees One
Lac or less ang %s. 10007?where the anPount im}/yofved is more tha.{1 Rupees One Lac. P

e 38 Y A F3 T HIESW FT FARR § A 5% T JeA & AT Yo F Yo, 398 g1 § Bear Jen aid) sq
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AT St &1 / In case,if the order covers variousnumbers of order- in Original, fee for each 0.1.0. should be

paid in the aforesaid manner, not withstanding the fact that the one appeal to the Apge,llant Tribunal or the
Or

ne %; cation to the Central Govt. As the cas€ may be, 1s filled to avoid scriptoria work if excising Rs. 1 lakh
ee of Rs. 100/- for each.
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[/
One copy of application or 0.1.0. as the case may be, and the order of the adjudicating authority shall bear a
court fé€ stamp of Rs.6.50 as prescribed under Schedule-I in terms of the Co Fee Act, 1975, as amended.

HIT e, Fard 3G Yot a JarE I Farataor (1 fafl) aerad, 1982 # aftla vd 3w dateua A
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/ . .
Attgntion_ is also invited to the rules coverinf these and other related matters contained in the Customs, Excise
and Service Appellate Tribunal (Procedure) Rules, 1982.
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www.cbec.gov.in F1 ST Hd & |

For the elaborate, detailed and latest provisjons relating to filing of appeal to the higher appellate authority, the
appellant may refer to the Departgnen website www.cbec.gov.in . .
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Appeal No: V2/89/RAJ/2019
' Appeal filed by M/s. Mahalaxmi Extrusion

:ORDER IN APPEAL ::

M/s. Mahalaxmi Extrusions, Special Shed No. 431, GIDC, Shankar Tekri,
Jamnagar 361 004 (hereinafter referred to as ‘the appellant’) has filed the present appeal
against Order-In-Original No. AC/JAM-I/C.Ex/06/2019 dated 29.05.2019 (hereinafter
referred to as “the impugned order”) passed by thé Deputy Commissioner, Central Excise

Division, Jamnagar (hereinafter referred to as “the adjudicating authority”).

2. The Brief facts of the case are that the appellant was engaged in the
* manufacture of excisable goods and was also processing inputs of other clients on job
work basis as well as trading of goods by way of high sea sales and availing Cenvat Credit

of service tax paid on common input services.

2.1 As per Rule 2(e) of Cenvat Credit Rule, 2004 (hereinafter referred to as
“CCR”) as amended from time to time read with Section 65, 65B and 66D of the Finance
Act, 1994 (hereinafter referred to as “the Act”), trading activity (high sea sales and hedging
of currencies) and processing of goods on behalf of others amounting to manufacture
(Job Work) were exempted services. The appellant was, therefore, involved in
manufacturing of excisable goods as well as in providing exempted services and hence
liable to comply with either Rule 6(2) of the CCR or the provisions of Rule 6(3) of the
CCR. The appellant had not exercised any option as envisaged under Rule 6(3) of the
CCR and had availed & utilized cenvat credit on common input services such as trading
| of goods and high seas sales etc., without maintaining separate records as prescribed
under Rule 6(2) of the CCR. Show Cause Notice No. V.74/GSTR-III-JAM/12/2018-19
dated 23.04.2018 was issued and later adjudicated by the adjudicating authority vide
impugned order confirming demand of Rs. 9,77,877/- under Rule 14 of the CCR, 2004
read with Section 11A of the CEA, 1944 along with interest and imposing penalty of Rs.
9,77,877/- under Rule 15 of the CCR, 2004 read with Section 11AC of the CEA, 1944.

3. Aggrieved, the appellant preferred the present appeal, infer-alia, on the
following grounds:

(i) The adjudicating authority has erred in confirming the demand of Rs. 9,77,877/-
on the ground that appellant has not challenged the orders passed in earlier

proceedings is consent and the applicant cannot change their stand at present
is bad in law and is liable to set aside. 0‘/

/,
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4
(i) The adjudicating authority has ignored the facts that the issue of reversal under
the provisions of Rule 6 on the goods processed under Notification No. 214/86

is already settled by the department in favour of applicant and same has been
accepted by the department.

(i) The adjudicating authority has confirmed demand on the goods removed as
such ignoring the facts that the said clearance is with payment of duty and
cannot be termed as exempt clearance. Appellant refers the decision of Hon’ble
CESTAT, Ahmedabad in the case of M/s. Mahesh Twisto Tech Ltd. bearing
No. A/13504/2017 dated 17.11.2017 whereby the Bench has settled the law
that the input cleared as such with payment of duty cannot be termed as
exempted clearance and Rule 6 cannot be made applicable.

(iv) In respect of trading goods the appellant has reversed the proportionate credit O
and on the basis of settled law the proceedings are ought to be dropped.
Appellant refers decision of Hon’ble CESTAT, Ahmedabad in the case of CCE
V/s. Optel Ceramic Pvt. Ltd. bearing No. A/12279/2017 dated 05.09.2017
whereby the Bench has settled the law that once the proportionate credit is
reversed the recovery at the rate of 6% or 7% is not justified.

(v)  As the demand of the impugned order is liable to set aside the interest

confirmed and also penalty imposed are also liable to set aside.

4, Personal Hearing in the matter was given on 05.11.2019, 27.11.2019,
17.12.2019, 03.01.2020 & 14.01.2020, but no one from the appellant side has appeared
for the same. Therefore, the instant case is to be decided ex-parfe on the basis of 0

available records.

5. | have carefully gone through the facts of the case, the impugned order, the
appeal memorandum and submissions made therein. The issues to be decided in the
present appeal are as
() whether the appellant is required to pay amount under Rule 6(3) of
the CCR, 2004 for undertaking exempted service or otherwise.
(i) whether order for recovery of interest under Rule 14 of the CCR, 2004
and imposition of penalty under Rule 15 of the CCR, 2004 is correct

or not?

6. The records indicate that the appellant was engaged in manufacture of
excisable goods as well as processing of excisable goods on job-work basis and was also
engaged in trading of goods on high sea sales basis. The appellant contended that out of
total demand of Rs. 9,77,877/- under Rule 6(3) of the CCR, mainly demand pertained to

transactions of job work carried odut for other manufactures on payment of duty as well as
Page No. 4 of 10
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.
CE(NT) dated 20.06.2012 establish that trading of goods is an exempted service. A

service on which no service tax is leviable under Section 66B of the Finance Act has to
be treated as an exempted service. Thus, | find that the trading of goods falls within ambit
of definition of “exempted service” as per Rule 2(e) of the CCR, 2004 and exempted
services are all those services which are placed under negative list under Section 66D of
the Finance Act. -The said intention of the legislation is further fortified vide
Explanation | (c) to Rule 6(3D) of CCR, 2004 wherein value on which payment of an
amount under Rule 6(3) on trading of goods is stipulated to be considered as difference
between sale price and the cost of goods sold or ten per cent of the cost of goods sold,
whichever is more. Therefore, the Service Tax law and Cenvat Credit law in respect of
trading of goods are unambiguous with effect from 01.04.2011 and after 01.07.2012 as

the trading activity is covered under definition of exempted service.

8. | find that Rule 6 of the Cenvat Credit Rules, 2004 stipulates Obligation of
manufacturer of dutiable and exempted goods and provider of taxable and exempted

services, which reads as under:-

Rule 6 (1) The CENVAT credit shall not be allowed on such quantity of input or input
service which is used in the manufacture of exempted goods or for provision of exempted
services, except in the circumstances mentioned in  sub-rule (2).
Provided that the CENVAT credit on inputs shall not be denied to job worker referred to
in rule 12AA of the Central Excise Rules, 2002, on the ground that the said inputs are
used in the manufacture of goods cleared without payment of duty under the provisions
of that rule.

Rule 6 (2) Where a manufacturer or provider of output service avails of CENVAT credit in
respect of any inputs or input services, and manufactures such final products or provides
such output service which are chargeable to duty or tax as well as exempted goods or
services, then, the manufacturer or provider of output service shall maintain separate
accounts for receipt, consumption and inventory of input and input service meant for use
in the manufacture of dutiable final products or in providing output service and the quantity
of input meant for use in the manufacture of exempted goods or services and take
CENVAT credit only on that quantity of input or input service which is intended for use in
the manufacture of dutiable goods or in providing output service on which service tax is
payable.

Rule 6 (3) Notwithstanding anything contained in sub-rules (1) and (2), the manufacturer
of goods or the provider of output service, opting not to maintain separate accounts, shall

. follow either of the following options, as applicable to him, namely:-
Page No. 7 of 10
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without payment of duty under Notification No. 214/86-CE dated 25.03.1986 and on input

removed as such hence it is illogical to treat such transactions as ‘exempted services’.

6.1 | find that Section 66D of the Finance Act, 1994 provides the Negative

list comprising of services not chargeable to service tax.

Clause (f) of Section 66D mentions ‘any process amounting to manufacture or production

of goods’ is not chargeable to service tax.

Section 65B clause (40) of the Act explains the term ‘process amounting to manufacture
or production of goods’ as a process on which duties of excise are leviable under section
3 of the Central Excise Act, 1944 (1 of 1944) or any process amounting to manufacture O
of alcoholic liquors for human consumption, opium, Indian hemp and other narcotic drugs
and narcotics on which duties of excise are leviable under any State Act for the time being

in force.

Hence, any process amounting to manufacture or production of goods or services by way
of carrying out any process amounting to manufacture or production of goods were
included in hegative list under Section 66D of the Act, meaning thereby that service tax
on activities of production and processing of goods on job work basis was exempted from
service tax or on such activities and no service tax is payable in view of Section 66B of
the Act. It is also not under dispute that the appellant has not paid service tax on such
activities undertaken by them during the said period. | find that where the principal 0
manufacturer has not claimed exemption from payment of Central Excise duty under "
Notification No. 214/86-CE dated 25.03.1986, it would be obligatory on the part of the
appellant in the capacity of job worker to discharge Central Excise duty liability since the
activities carried out by them amounts to ‘manufacture’ within the ambit of Central Excise
law. The payment of Central Excise duty or: job worked goods has nothing to do with
execution of exempted service. Hence, | do not find any merit in the contention of the
appellant. | find that the adjudicating authority held that the process carried out by the
appellant on behalf of their customers was amounting to manufacture and the same has
also been admitted/confirmed by the appellant in their written submission. From the
above, it is clear that service provided or to be provided by way of carrying out any process
amounting to manufacture or production of goods i. e. job work is not leviable to service
tax and hence | find that the appeliant has provided exempted service.

Page No. 5 of 10
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| also find that the definition of ‘exempted sgrvice’ was amended vide Notification
No. 28/2012-CE(NT) dated 20.06.2012 w. e. f. 01.07.2012 as under:

“‘exempted service” means a—

(1) taxable service which is exempt from the whole of the service tax
leviable thereon; or

(2)  service, on which no service tax is leviable under Section 66B of the
Finance Act; or

(3) taxable service whose part of value is exempted on the condition that
no credit of inputs and input services, used for providing such taxable
service, shall be taken;

(Emphasis supplied)

7. | find that trading of goods and job work process have been included in the
negative list of services as per clause (e) and (f) of Section 66D of the Act with effect from
01.7.2012, which reads as under:-

“‘SECTION 66D. Negative list of services. — The negative list shall
comprise of the following services, namely ‘—

(@) to(d)  .........
(e)  Irading of goods;

(N any process amounting to manufacture or production of
goods;”

(Emphasis supplied)

7.1 Clause (f) of the Section 66D of the Finance Act substituted by the Finance
Act, 2015, with effect from 01.06.2015, which reads as under:
“‘SECTION 66D. Negative list of services. — The negative list shall
comprise of the following services, namely .—

(a)to(d) ...
(e)  trading of goods;

() services by way of carrying out any process amounting to
manufacture or production of goods excluding alcoholic liquor
for human consumption;”

(Emphasis supplied)

7.2 Therefore, w.e.f. 01.07.2012, Section 66D specifies trading of goods as
service but makes it in the negative list specifying that no service tax is payable on trading
of goods. However, the fact remains that “trading of goods” under Section 66D of the Act
has been treated as service. Similarly, Rule 2(e) of the CCR, 2004 amended vide
Notification No. 3/2011-CE(NT) dated 01.03.2011 as weli as Notificgfjon No. 28/2012-
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, 8
(i) the manufacturer of goods shall pay an amount equal to five per cent. of value of the

exempted goods and the provider of output service shall pay an amount equal to six
percent. of value of the exempted services; or
(i) the manufacturer of goods or the provider of output service shall pay an amount
equivalent fo the CENVAT credit attributable to inputs and input services used in, or
in relation to, the manufacture of exempted goods or for provision of exempted

services subject to the conditions and procedure specifiedin sub-rule (3A).

Explanation |.- If the manufacturer of goods or the provider of output service,
avails any of the option under this sub-rule, he shall exercise such option for all
exempted goods manufactured by him or, as the case may be, all exempted
services provided by him, and such option shall not be withdrawn during O

the remaining part of the financial year.

Explanation ll.-For removal of doubt, it is hereby clarified that the credit shall not
be allowed on inputs and input services used exclusively for the manufacture of

exempted goods or provision of exempted service

8.1 | find from the above discussion with regard to definition of the term ‘exempted
services' and that the job work as well as trading activity is specifically included as
exempted services and the intent and purpose of Iegislation are very clear not to allow
credit on input services meant for use in job work and trading activity under provisions of
Rule 6 of the CCR, 2004. Thus, the manufacturer-trader cannot take credit on input 0
services meant for used in job work and trading activity. He is required to maintain
separate records for availment and consumption of the input services meant for job work
and trading activity. On failure to comply with separate records, the only option available
with him, as per the Cenvat Credit Rules, is either he has to pay the amount as per Rule
6(3)(i) or as per Rule 6(3)(ii) of the CCR, 2004. {n other words, the appellant is required

to pay amount equal to 6% / 7% of the value of trading of goods or to pay amount as per
relevant formula provided in Rule 8(3A) of the CCR, 2004. |, therefore, hold that the
appellant has failed to maintain separate account as stipulated under Rule 6(2) of the

Rules and is required to pay an amount under Rule 6(3) of the Rules.

8.1 Hon'ble CESTAT, New Delhi in the case of Hema Engineering Industries
Ltd. reported as 2017 (5) GSTL 43 (Trib. Del.) has held as under:

“4. The short question invoived in this appeal for consideration by the
Tribunal is, as to whether, exemption provided for job work activities under

Notification No. 8/2005, dated 7-3-2005 should be considered as exempted

Q Page No. 8 of 10



Appeal No: V2/89/RAJ/2019
Appeal filed by M/s. Mahalaxmi Extrusion

9
service in terms of Rule 2(e) ibid for applicability of the embargo created in

Rule 6 ibid.

5. The term "exempted service” has been defined in Rule 2(e) ibid to mean
taxable services which are exempt from the whole of the service tax leviable
thereon, and include services on which no service tax is leviable under
Section 66 of the Finance Act, 1994. The services in this case were
exempted from payment of service tax Notification No. 8/2005-S.T., dated
1-3-2005 on the condition that the goods produced by the job worker of
using raw material or some semi-finished goods should be returned back to
the client for use in or in relation to manufacture of any other goods, on
which appropriate excise duty is payable. On fulfilment of such conditions,
the appellant was extended the benefit of non-payment of service tax. Such
exemption though conditional, is availed by the appellant. Hence, the
mischief of Rule 6(3) of the Cenvat Credit Rules, 2004 will get attracted.

6. The appellant pleaded that the Tribunal in the case of Polycab
Industries, 2010 (19) S.T.R. 585 (Tri.-Ahmd.) held that job workers availing
exemption under Notification No. 214/86-C.E. is eligible for credit on input

services. We note that in the present case, the issue involved is not an
exemption under Central Excise Notification No. 214/86-C.E. provides
exemption to job worker, when the final product is duly accounted for the
duty payment by the principal manufacturer. The said Notification is held to
be not a bar for availing Cenvat Credit by the job worker. The product
manufactured/processed by the job worker ultimately suffers Central Excise
duty at the hands of the principal manufacturer. The ratio of the earlier
decisions of the Tribunal in the cases of Sterlite Industries (/) Ltd. v CCE,
Pune - 2005 (183) E.L.T. 353 (Tri.-LB) and JBF Industries v. CCE & ST,
Vapi - 2014 (34) S.T.R. 345 (Tri.-Ahmd.) are on this basis. However, in the

present case, Notification No. 8/2005-S.T. provides for exemption from

Service Tax, when the process undertaken does not amounts fo
manufacture. There is no further follow up of service tax liability at the hands
of principal manufacturer. Accordingly, we hold that the ratio adopted for
Notification No. 214/86-C.E. in respect of Central Excise duty exemption
cannot be applied to Notification No. 8/2005-S.T. to determine the
applicability of the Cenvat Credit Rules, 2004.”

8.2 | find that the ratio of the judgement in the case of Nicholas Piramal (India)
Ltd. reported as 2009 (244) ELT 321 (Bom) is squarely applicable in the instant case. The
facts in the case of Nicholas Piramal (India) Ltd. were also that the assessee had availed

cenvat credit on common inputs used in dutiable as well as exempted fipgl products and
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the assessee had proportionately reversed credit of inputs used in the manufacture of
exempted goods. The Hon’ble High Court held that “... once a manufacturer,
manufactures from common inputs two final products, one dutiable and the other
exempted; Rule 6(2) would be attracted and on failure to maintain separate records, Rule
6(3) would apply.” | find that in the instant case, the appellant has used common input
service for manufacture of dutiable final products and for providing exempted service, but
neither maintained separate records as per Rule 6(2) of the Cenvat Credit Rules, 2004
nor availed options as per Rule 6(3) of the Cenvat Credit Rules, 2004.

9. The appellant has also argued that the impugned order is barred by limitation as
the department was well aware of the activities of job work and trading activities being
undertaken by them. | find that non reversal of Cenvat Credit came to knowledge of the U
department only upon asking the Noticee to same by the jurisdictional range
superintendent. Thus, this act of the Noticee is nothing but an act of willful suppression
of the fact of non-reversal of Cenvat Credit.. The recovery of interest under Rule 14 of
Cenvat Credit Rules 2004 read with Sectin 11AA and imposing penalty of Rs. 9,77,877/-
under Rule 15 of the CCR, 2004 read with Section 11AC of the Central Excise Act, 1944
are upheld and the appeal filed by appeliant is rejected.

10. HfreTFdT SART ot &7 315 37TYeT T TAIERT IWIFd a0 & v Sar g1
10. The appeal filed by the appellant stands disposed off in above terms.
Atteste \ ,}/{7"’0
Lo W\
-~ ﬁ\e&\g’g . a
(S. D. Sheth) (Gopl Nath)
Superintendent Commissioner (Appeals)
By RP.AD.
To,

M/s. Mahalaxmi Extrusions,
Special Shed No. 431, GIDC,
Shankar Tekri, Jamnagar 361 004

Copy for information and necessary action fo:

1) The Principal Chief Commissionar, CGST & Central Excise, Ahmedabad Zone,
Ahmedabad for kind information pisasz. ‘ .

2) The Commissioner, CGST & Ceniral Excise Commissionerate, Rajkot.

3) The Assistant Commissioner, CGST & Central Excise Division, Jamnagar

4) Guard File.
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