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Appeal No.V2/117 & 118/RAJ/2019
:: ORDER IN APPEAL ::

M/s Swan Sweets Pvt. Ltd., Plot No. 126, Jamnagar-Khambalia
Highway, at Post Vasai, Jamnagar-361006. (hereinafter referred to as ‘the
appellant’) filed the present appeals against OIO Nos. AC/JAM-I/C.Ex/11 to-
12/2019-20 dated 28.06.2019 (hereinafter referred to as the ‘impugned
orders’) passed by the Assistant Commissioner, GST & Central Excise,

Division-I, Jamnagar (hereinafter referred to as the ‘adjudicating authbrity’).

2. Briefly stated facts of the case are that during the course of audit, it was
noticed thaf the appellant was manufacturing sugar confectionery viz. candy,
toffee, chocolate and bubble gum weighing less than 10 gms. per piece, falling
under the chapter heading No. 1704.90 and 1804.90 of the Central Excise
Tariff Act, 1985. The appellant was packing those items in cartons/jars/boxes
and cleared the same containing number of pieces and not by weight of the
excisable goods, on payment of Central Excise duty on the basis of valuation
adopted unde1; Section 4 of the Central Excise Act (hereinafter referred to as
the ‘Act’). The audit officers observed that valuation of the goods under Section
4 of the Act was not correct in respect of the goods having such pattern of
packing and should be assessed under Section 4A of the Act. Thus, the goods
manufactured by the appellant and packed in multi pieces packages viz.
cartons / jars / boxes were ultimately sold in small retail packing to the actual
consumers and therefore, it was alleged that the exemption envisaged under
the provisions contained in Rule 34(1)(b) of Standards of Weights and Measures
(Packaged Commodities) Rules, 1977, .and now Rule 26(a) of Legal Metrology
(Packed Commodities) Rules, 2011 was not applicable to them. Further, the
appellant had claimed exemption under the proviso to erstwhile sub-rule (1)(b)
of Rule 17 of the Standards of Weights and Measures (Packaged Commodities)
Rules, 1977 which was omitted in Legal Metrology (Packed Commodities)
Rules, 2011. CBEC vide circular No. 492/58/99-CX dated 02.11.1999 had
clarified that multi pieces packages of commodities intended for retail sale
notified under Section 4A shall be assessed to Central Excise duty under the
provision of Section 4A of the Act. The appellant cleared their goods by affixing
the MRP of Rs. 0.50 Paise and Rs. 1.00 per piece on the wholesale packages of
their respective products which were notified under Sectioﬁ 4A and the said
goods were sold in numbers and cleared from the factory gate in multi-piece
packages. Accordingly, the appellant was required to assess their goods under
the provision of Section 4A instead of provision of Section 4 of the Act. Thus, it

was alleged that the appellant had cleared excisable goods by indulging into
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Appeal No.V2/117 & 118/RAJ/2019
wrong assessment under Sectionn 4 of the Act, thereby contravened the
prov.isions of Section 4A of the Act and Rule 4 & 6 of the Central Excise Rules,
2002, with an intention to evade payment of Central Excise Duty. The above

observations led to issuance of two show cguse notices as detailed below:

Sr. | Show Cause Notice No. ' Date Amount Period
No. | ) (iﬂ. RS.)

G3
ot
&)
~i
]
<
Yt
~J

1 V.74(4)48 /Demand/2016-17 40,44,128 | April-2016 to
December-2016

2 | V.17(4)-09/Demand/2017-18 | i

©
h
[

oy
b
€2
[y
-3

17,64,867 | January-2017
to June-2017

|
i
i
1
i
1
4
:
L

The adjudicating authority confirmed the duty amount alongwith interest

vide the impugned orders.

3. Aggrieved, the appellant filed the. present appeals on the following
grounds:

(i) that each confectionery produced by them is of a Net Weight of less than 10
grams per piece; that each Package cleared by the appellant on payment of
Central Excise duty under Section 4 of tire Act contained the expression,
“Wholesale Pack” on the body of the Package; such pieces were put into a jar
and then cleared for sale to various dealers who sell each confectionery in
retail; that the confectioneries ultimately cleared in jars or boxes, which was
first bought by intermediary and not consumer and thereafter, they were finally

sold as individual pieces by the shopkeeper to the consumers.

(ii) that each confectionery being less than 10 gms. the provisions of Standards
of Weights and Measures Act, 1976 and the provisions of Rule 34(1)(b) of the
Packaged Commodities Rules, 1977, would r:ot be applicable and therefore, the
goods, do not fall under Section 4A of the Act; that as the said goods were
cleared in wholesale package and not retail package the question of declaring
MRP on the packages or assessing goods under the provisions of Section 4A of
the Act is out of place and hence, the provisinons of Notification No. 13/2002-
CE(N.T.) dated 01.03.2002 are not necessary.

(iii) that the lower adjudicating authority has placed reliance on amended Rule
2(p) and Rules 2(k) of the Legal Metrology (Packaged Commodities) Rules, 2011;
that these rules are not applicable to them as the same pertains to retail
package; that they rely on Rule 2(x) of the Packaged Commodity Rules, 1977
and Rule 2 (q) of the Legal Metrology (Packaged Commodities) Rules, 2011
pertaining to Wholesale Package; that they sold confectioneries to distributors,
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Appeal No.V2/117 & 118/RAJ/2019

who further sold to sub-distributors or tb Svhopkeepers, who finally open the
Jar or Box and sell to the Individual Customers. Such activity satisfied the
provision of Rule 2(x) of the Packaged Commodities Rules, 2007. They sold the
Jar or Carton on whole sale package to distributor, therefore the provisions of
Retail Packages on declaration of MRP on packages or Assessing Goods under
Section 4A of the Act is out of place in view of the Rule 2(x) read with Rule 34
(1) (b) of Packaged Commodities Rules, 1977.They requested to set aside the

impugned order. They relied upon the following citations:

e CCE, Rajkot Vs Makson Confectionery Pvt. Ltd. - 2010 (259) ELT 5 (S.C.)

e Swan Sweets Pvt. Ltd. Vs CCE, Rajkot - 2006 (198) ELT 565 (Tri. —
Mumbai)

e Central Arecanut & Cocoa Marketing & Processing Co-Op. Ltd. Vs CCE,
Mangalore - 2008 (226) ELT 369 (Tri.- Chennai)

e CCE Vs. Central Arecanut & Cocoa Marketing & Processing Co-Op. Ltd. -
2008 (232) ELT. A-107 (S.C.)

3. In Hearing, Shri Paresh A. Bosamiya appeared on behalf of the appellant

and reiterated the submission of appeal memo for consideration.

4. I have carefully gone through the facts of the cases, the impugned orders,
and memorandums of appeal. The issue to be decided in the present two
appeals is whether the confectionery products, like candy/toffee/chocolate etc.
manufactured by the appellant merit valuation under Section 4A of the Act or

Section 4 of the Act.

5. I find that the appellant has contended the valuation of goods for purpose
of charging Excise duty. Duty is to be charged under Section 4A of the Central
Excise Act only in respect of those goods which are mandatorily required to
declare the MRP under the Legal Metrology Act and Rules. It has been claimed
by the appellant that the clearances made to an intermediary on wholesale
basis and such clearance has been made in wholesale packing to which the

provisions of Legal Metrology Act and rules will not be applicable.

5.1 I find that during the period of dispute, the impugned goods were covered
by Notification No. 49/2008-CE(NT) dated 24.12.2008, as amended issued by
the Government under Section 4A of the Central Excise Act, 1944 which reads

as under:

“SECTION [4A. Valuation of excisable gobds with reference to retail

sale price. — (1) The Central Government may, by notification in the Official
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Appeal No.V2/117 & 118/RAJ/2019
Gazette, specify any goods, in relation tc which it is required, under the
provisions of the [Legal Metrology Act, 2002 (1 of 2010)] or the rules made
thereunder or under any other law jor the time being in force, to declare on the
package thereof the retail sale price of such goods, to which the provisions of

sub-section (2) shall apply.

(2) Where the goods specified under sub-section (1) are excisable goods and
are chargeable to duty of excise with reference to value, then, notwithstanding
anything contained in section 4, such value shall be deemed to be the retail
sale price declared on such goods less such amount of abatement, if any, from
such retail sale price as the Central Government may allow by notification in
the Official Gazette.”

[Emphasis supplied]

5.2 1 find that the goods are packed in retail packing weighing less than 10
gms. per piece in packages ranging from 100 pieces or more in cartons, jars or
boxes. These retail packages are aisc labelled with MRP of 50 paise and Rs. 1/-
per piece. From this, it is evident that the goods are manufactured and packed
for retail sale. Even if such goods packed in retail containers are further
packed in bigger wholesale packages, I am of the view that the goods are liable
to duty in terms of MRP based assessment under Section 4A. My view is
supported by the decision of the Hon’ble CESTAT, New Delhi in the case of
Commr. of. C.Ex. & S.Tax, Indore Vs Harshavardhan Laboratories P. Ltd. as
reported in 2019(365) E.L.T 598(T1’i.—Del} decided on 24.04.2018 wherein it has
been held that -

“11. Next we turn to valuation of goods for purpose of charging Excise duty.
Duty is to be charged under Section 4A of the Central Excise Act only in
respect of those goods which are mandatorily required to declare the MRP
under the Legal Metrology Act and rules. It has been claimed by the appellant
that the clearances made to M/s. Pfizer Animal Health India Ltd. are on
wholesale basis and such clearance has been made in wholesale packing to
which the provisions of Legal Metrology Act and rules will not be applicable.

12. It is seen that the goods are packed in retail packing in packages
containing 10, 20, 50 or 100 tablets. These retail packages are also labelled
with MRP. From this, it is evident that the goods are manufactured and
packed for retail sale. Even if such goods packed in retail containers are
further packed in bigger wholesale packages, we are of the view that the
goods are liable to duty in terms of MRP based assessment ynder Section
4A.”
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Appeal No.V2/117 & 118/RAJ/2019
6. 1 further observe that the appellant has contended that their case pertains
to wholesale packages and therefore, they are not required to affix MRP as per
law. I would like to extract the definition of ‘wholesale package’ under Rule 2(r)

of Legal Metrology (Packaged Commodities) Rules, 2011 which reads as under:
“Rule 2(r) - “wholesale package” means a package containing-

(i) a number of retail packages, where such first mentioned package
is intended for sale, distribution or delivery to an intermediary

and is not intended for sale direct to a single consumer; or

(i) a commodity sold to an intermediary in bulk to enable such
intermediary to sell, distribute or deliver such commodity to the

consumer in smaller quantities; or,

(iii packages containing ten or more than ten retail packages
provided that the retail packages are labeled as required

under the rules.”

The above definition of ‘wholesale package’ comprises of more than one
retail package. Hence, sale of only individual piece is retail sale is not in
accordance with the definition of ‘retail package’. The package i.e jar or box can
be held as a retail package. No manufacturer or factory manufacturing sugar
confectionary, like candy, toffee, chocolate and bubble gum will clear it
individually in pieces. Therefore, I do not accept the contention of the appellant
that their case pertains to wholesale package and therefore, they are not
required to affix MRP as per law. Further, the mode of clearance of the
products from the factory gate i.e wholesale packs would not affect the
methodology of assessment under Rule 4 A of the Central Excise Act, 1944, as
a wholesale pack is meant for the convenience of distribution in trade and are

not intended for retail sale to the ultimate consumer.

6.1 The argument of the appellant that their case pertains to ‘Wholesale
Package’ as defined in rule 2(x) of the Standard of Weights and Measures
(Packaged Commodities) Rules, 1977 and therefore not required to affix MRP as
per the law is untenable and incorrect. I find that it is clear from Rule 2(k) of

Legal Metrology (Packaged Commodities) Rules, 2011 that the amended Rule
2(p) has brought a paradigm change in the concept of ‘retail package’ so as to
mean that a package intended for retail sale to the ultimate customer for the
purpose of consumption of the commodity contained therein and quite

importantly also included the imported packages, which are normally huge and
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Appeal No.V2/117 & 118/RAJ/2019
bulk in size. The fall-out of the absove charige is that the aggregate weight of the
package, i.e. jar/box/cartons has to be taken into consideration and not the
weight of each toffee or candy zs determinant fact for affixing MRP under
Section 4A of the Act. Thus, the appellant is not entitled to exemption from
provisions of Legal Metrology (Packaged Commodities) Rules, 2011 as claimed
by them under Rule 26(a) of Legal Metrologv (Packaged Commodities) Rules,
2011.

7. The appellant has further contended that the ratio of the judgment of
laid down in their own case reported in 2006(198; E.L.T 565(Tri.-Mumbai) and
affirmed by the Hon’ble Supreme Court in the case of M/s Makson
Confectionery Pvt. Ltd. and others reporfed in 2010(259)E.L.T 5 (S.C.) no
longer hold good in view of the altered legal position in the Standard of Weights
and Measures Act and rules frzmed thereunder and therefore, the appellant
wés required to adopt the valuaticn as per thie provisions of section 4A of the

Central Excise Act, 1944, as held heremabove.

8. 1find that the Commissioner {Appezls), CGST, Rajkot vide OIA bearing No.
RAJ-EXCUS-000-APP-333-2017-18 dated 21.03.2018 has decided the
Departmental appeal on the same issue for the earlier period and allowed the

Departmental appeal to which ] am also in agreement.

9. In view of above discussions, ! uphold the impugned orders and reject the

appeals filed by appellant.

0.  Iiddal gRISS @ T8 dle &1 MueRT Swied 3% I fear o g |

10. The appeals filed by the Appellant is disposed off as above.
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% Commissioner Appeals)
By Regd. Post AD] :
To,
M/s. Swan Sweets Pvt. Ltd., . W Wiey W &,
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Appeal No.V2/117 & 118/RAJ/2019

Copy to:

1) The Principal Chief Commissioner, CGST & Central Excise, Ahmedabad Zone,
Ahmedabad.
The Commissioner, CGST & Central Excise Commissionerate, Rajkot.
~ 3) The Deputy Commissioner, CGST & Central Excise, Division-I, Jamnagar.
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