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ff 3Ift 3flT 'ft1s'ff(Order-In-Appea1 No.): 

RAJ-EXCUS-000-APP-019-TO-020-2020 

3iTrr1~Mi / 5fftq.(o *lcii'l / 29.01.2020 
Date of Order: Date of issue: 29.01.2020 

ftftrIZ, 3ii'iqxi (3i4lei), 'u,iqk IiI '41fld/ 

Passed by Shri Gopi Nath, Commissioner (Appeals),Rajkot 

r 3q3jI.ci.d/ ctç1 319f/ Id/ '1I44q  31IcId,  rç'q ic'4l /5P/F c1Jq,.(, 

'i,iqk I 1W1.idl'( / itthtiwi qI'u i411   / 
Arising out of above mentioned 010 issued by Mditionall,iointlDeputy/Assistant Commissioner, Central 

Excise/ST I GST, 

Rajkot / Jamnagar I Gandhidham. 

34otq,c(i & wI iT 1TtTT /Name & Address of the Appellants & Respondent 
A 

MIs Swan Sweets Pvt Ltd, Survey no. 126, VASM, Jamnagar- whTnbhaliya highway, Jnnagar-
361006. 

13UT(3itft)  c.qf Ie.1I4d d i' 4j4d MIlI'L I IIch.(ur 1T 3WlZ 'dI lI 
Any person aggrieved by this Order-in-Appeal may fll an appeal to the appropriate authority in the following 

fti .c4t T! 3i4tr .-qqfq,(uJ .c'.iic 3l1i.ii ,1944 *f VR 
35B ¶3il1iai, 1994 FtlRT86 dl f5ff.jcpc? l/ 
Appeal to Customs, E'u'ise & Service Tax Appellate Thbiinal under Section 35B of CEA, 1944 / Under Section 
86 of the Finance Act, 1994 an appeal lies to:- 

(i) 1flqv(uI bjjqoj i-lçj l* è1Id1( ff i, 'çi cMI4a1 V lqiq,i 3itr  f 1w tft, 
 2, 3x1t . r, 1*fee1'I, 
The special bench of Customs, Excise & Service Tax Appellate Tribunal of West Block No.2, R.K Puram, New 
Dethi in all matters relating to classification and valuation. 

(ii) g1.ô 1(a) W 31ft4t 31TT W 33tftrqT *T .c'ii4 315tar  
(lr q1xTr Ri 4?$ll,AIcIkl IW, Crlc.l 31ll 3eji- $oo f5fl tn  I! 

Ti the West regional bench of Customs, Exthse & Service Tax Appellate Tribunal (CETAT) at, 2 Floor 
Bliawan, Asarwa Abmedabad-380016in case of appeals other than as mentioned m para- l(a$ 

3It IIci,&uI 3I i fT  vMIc (3itl)11eiK*Q?t, 2001, k 1T 6 3i 
iMci 1WEA-3 Ui flTtu I oi Tôc1I 

*T Q$dII4t TlT I1T, qv 5 fl1T 3l ,5 ri 50 nqv@i .3r 50 niv a1i 
rr: 1,000/- 5,oöol- 3T 10,000/- xr ft(i1).i f lf!l.  Qld IMd r 

TJT1, tI1ci 3r1Rr a-iiqiIici,vI *r iui *    r 1W'ft *si1i.iq, x c,tii it ici 
G.It 1ii 1rJi1 I 't1ilc1 1T ,dIc1I.1 r3T11Thii t4I  T5T'tiIcI 31 o,imqI1q,(uI r 

1flT Ic1 I 31TT (t 3) 311riT Pr 500/- i1aifi ii ir i/ 

The anpeal to the Apneilate Trithrnal shall be filed in quadruplicate in form EA-3 / as .prescrthed under Rule 
which at least should be 6 of Central Excise (Apeap Rule?. 2Q)1 anq l0il/ be ccgu.a1ned b8t'7- where amount of accompanied by 

J,ac. 5 Lac to 5t) ac and Jove 50 
10rm ox crossed bin  Registrar of branh ox any nominated u 
nlace where the bench of any nomina,ted Pu 
latuated. Application made for grant ox stay c?l  t c ie i y1 e8ench of the Tribunal is 

3T 1iuItui Ti3ir, 1994*rclw 86(1) 3iBi ai le4c1IeT, 1994, IrPr 9(1) 

 t i1t siiIiici fl fl1) 3 oil i1 iiT, t itq,t ii'JT ,elki1 t iifit 3t1 
 Tri oioi'i.0 qV 5 r iti*'l t,5 R1 qv rr 50 I qt 33wr 50 311i ft J1: 1,000/- 

, 5,0001- XT 3rT 10,000/- i iWflCi IT *t k Q4d.j ltl 1iS1i iT RlW, 'k4d 31t 
.1IlI1z'(ui *f tcI,( rtairi *wIqc cimu 1ii o1il 

I lj r r4i t*ili 3i1li.-I 1 q,ui iTW lci I 
3xxr (t 3) c flv 3-iB1r 500/- rTii:iSi i*ar sPii " 

The appeal under sub section 1l of ectin 86 of the Finance Act 1994 to the ppellate Tribunøl Shall be 
filed in quathuplicate in ForIir.5das esibed wider Rule 9oth',ice Rules 1994, and Shall 

ed against (one ox be accompameu by a copy o 
a fees 0r Rs. 1000/ where the amount of scrvice tax & interes ncI&2fld should be 

s or less Rs.5000/- where the amount ox service tax & interest demanded & pev1 
s, Rs.10,000/-. where the aglount of service tax & wore thaji five Jakhs 'butiot

1
ec)inRs ift hLa rupees in the form ox crossed bank draft in interest aemanaed & nen 

f the bench of nominated Public Seétor Bank of the ulacç where ie bench Vf Af
pnca1:on made br grant of stay shall be accompanied by a fee ox Rs.500 

(B) 



(D) 

(v) 

t t, 1994*r tIW 86 *r -tT2) W (ifft v4, iq,i liqi 1994 i9(2) 
9(2A)cici 1hPci W'ST 7Hi (j4 (i4i) T 

.icMI, i  i1 3ITt 1iT a,,it (3*' P911) 3fl 3fl fl'(F '&iiqq iurcs  3T 

9i?d , cM I   T 11 JIa m"* 

I / 
The appeal under sub section (2) and (2A)ofhe ciion the Finance Act 1994,  h11 be flied inFor St7 as 
prescribed under Rule 9 (2) &92A) of the Serviee'1'ax Rilç, 1994'and hll be accompanied by a copy of order 
of Commissioner Central Excise or Conunissioner, Cen*l Extise (Appeals) (one of which shall be a certified 
copy) and copy of the order passed-bythe Commi authorizing the Assistant Commissioner or Deputy 
Commissioner of Central Excise! Serce1ax toflle "'p frfere the Appellate Tribunal. 

r i, Pi 3qi <I  t! i3 3t i * T .jcqtc, 3W4T 
1944 t t1 35trq i3i, ft rI4  1Itrr, i4 ma3 3i1r 'k*' 3I1Ti1 
31t 3 ç- &it*iT i IQ '1kI (10%), 5T IPT V R'fiT 1i , fli1, W 
'ci .aiSii lId ,dIdIo1 It 1d 
3T1I 

3c'.1I iT 7\'i 3ic1dd ILT' *t TT1T 
(i) tIRT 11 t i r 

(ii) TIT 
(iii) I4e6 da&'H 

- 2) 3T1T?O14 
Iuuthi -i 

For an appeal to be filed before th CESTAT, undor Secon3F of the Central Excise Act, 1944 which is also 
made applicable to Service Tax under Section 83 of.thc 1 tiaric Act, 1994, an appeal against this order shall he 
before the Tribunal on payment of 10%ofthe duty daad where duty or duty and penalty are in dispute, or 
penalty, where penalty alone is in dispute, 'provied the aniunt of 'pre-deposit payable would be subject to a 
ceiling of Rs. 1(TCrores, 

Under Central Excise and Service Tax "Duty Demanded" qh1l include: 
i) amount deternied under ection 11 D; 
ii) amount of errotieous Cenvat Credit faken; 
in) amount payable under Rule 6 of the Cenvat Credit Rules 

- provided further that the provisions of this Section shall not apply to the stay application and appeals 
pending before any appellate authoi*y prior ot1e cqmmencem"t of the Finance (No2) Act, 2014. 

Eavision pplication to Government of Inia: _____ ______ 'T 3ilT iu,ijIq 1ci 3?11 c4, Jit, 1994 t llU 35EE w'c* 
31rtM  3TR1 qt&, iiu 31TT IT iiit'd 1iiai, iWt  ,,flqj w 4 

/ 

A ,rvision application lies to the Uirder Secet?ri, to -tle Government .of India, levision Anpilcation Unit, 
Mmistiy of 1'inance, Department of i'teveiue, • tti oor, Jeevan Deep Building, Parhair'ent Stfeet, New Delhi-
11OQO 1 under Sction ,,s5EE of the CEA 1 )44 in respect Oi the following case, governed by first proviso to sub-
section ti) ox Section-35B ibid: 

i1 RW 'h'Io1 i J4IC1 ,  * ft *   Ain r 1 
 i 1 ¶ t ig s,t T t R * T !R'T * x  

1x q*ti, r 1?t g uz 1/ 
In case of any loss of gooUs, where the loss occurs in traxi sit from, a factory to a waiehouse or to another factory 
or frQm ne warehouse, to another di.irmg the course of nrocessmg of the goods in a warehouse or in storage 
wheuier in a factory or in a warehouse - -. 

(11) 
oiw T JR1 I 
In case of rebate of duty of excise QI1 goods-epoted to any country or territory outside India of on excisable 
material used in the manufacture ot the goods which are exported to any country or territory outside India. 

(iii) cMc 1C1 1TT1T1 / 
In case of'oods eported outsidelndia export to Nepal cl3hutan. without payment of duty. 

(iv)  

iiT1 3l1i (r. 2),1998 * tir 109 iRrici*Ts#ii1M 

Credit of any duty allowed to be utilized towards paymezit of eiç,cise duty on final products under the prqvisio1s 
of this Act or the Rules made there under such orc{er is assea by the Commissioner (Appeals) on ot alter, the 
date appointed under Sec. 109 01 the Finance (No.2) Act, i998. 

q-çj 3i11 t t 4I TT EA-8 *, ifr (3 )Ilè4ic*v,2001, 10  9 3Ti 
1I  , 3T#3   I  

t ona? i çMI . 1944 tIW35-EE c1ci ¶t141 *iT1 
tttTTR-6 11ca1 frIIlI / 

The above apj,licajion shall be made in du,plicate in Fori No, EA-8  s specified urder Rple, 9 of eptral Jlxcite 
(Appt'als) ROles, 2001 within 3 months Irom the date o which the drder soght to e .is. against is 
communicated and qhall  be accowpspied by two copies each of the 010 ai4 Odr-ln-' . . .. It shojx1 Iso lIe 
accompanied by a copy ox TR-b Chalian evidencing payment 01 prescribed tee as pr - - ii.. under Sechon 35- 
EE of CEA, 1944, under Major Head of Account. - - 

(vi) 

T 1' * lT .4*'l 'I' t* 200 / - W c3i 3t ic''o1 V ' iici 

1000 /t1dIdIii,qIlTrfl 

The revision appieation shall be accompanied by fee, of Rs. 290/- where the amount involved in Rupees One 
Lac or less and'Rs. 1000/- where the aiftount involved is more than Rupees One Lac. 

r 3ilT * 3ilft t  ' 't j 3TT ' 1V a4iciIi, 9d F   flIT t14 I 

 ttT   *iv l 3Tto1iiIbI V3i 5tt'1  )tVj1IOu1 

ri / In case,if the order covers variôusnumbers of order- in Original, fee for each 0.LO. should be 
paid in the  aforesaid manner not withstanding the fact tl*t  the one appeal to the Appeilant  Tribuns4 or the 
çne apphcatioi to the çentra] Govt: As the case may be is mied to avoid scnptona work if excising Rs. 1 lakh 
tee oFRs. 100/- br each. - - - -- 

'4Iv1' T3j1a.r, 1975,3i1t-I *3ir3r*-tI'ii 3RT tifItMi 6.50 qi 
 I 1 rrTr&I1l 'i1vi j ' -. - V  

One ccpy  of application or O.I.O.-as th case may be, and the order of the adjudicating, authority shall bear a 
court fee stamp of Rs.6.50 as prescribed under Sciiedule-I in terms of the Court Fee Act, 1975, as amended. 

)aii -q 3T'fiT  ( 11) ii1'I, 1982 * W3i14l dlIJ1c 
/ - 

Attçntion is also invited to the rules covering these nd other related matters contained in the Customs, Excise 
and Service Appellate Trxbiinl (Procedure) Rules, 1982. 

3tiT 1l9* t 3iY i1 iit +i6i1lii  19 3 ejc'Iociéj 4IcI1Ji1 i  Wkn4( Ii4 *ic 
www.cbec.gov.in 14c( I / 
For the elaborate detailed and latest provisions relating to filing of appeal to the higher appellate authority, the 
appellant may reler to the Departmental website www.dbec.gov.m 

(i) 

(C) 

(i) 

F 
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:: ORDER IN APPEAL :: V  

M/s Swan Sweets Pvt. Ltd., Plot No. 126, Jamnagar-Khambalia 

Highway, at Post Vasai, Jamnagar-361006. (hereinafter referred to as 'the 

appellant') filed the present appeals against 010 Nos. AC/JAM-I/C.Ex/ 11 t0 

12/2019-20 dated 28.06.20 19 (hereinafter referred to as the 'impugned 

orders') passed by the Assistant Commissioner, GST & Central Excise, 

Division-I, Jamnagar (hereinafter referred to as the 'adjudicating authority'). 

2. Briefly stated facts of the case are that during the course of audit, it was 

noticed that the appellant was manufacturing sugar confectionery viz, candy, 

toffee, chocolate and bubble gum weighing less than 10 gms. per piece, falling 

under the chapter heading No. 1704.90 and 1804.90 of the Central Excise 

Tariff Act, 1985. The appellant was packing those items in cartons/jars/boxes 

and cleared the same containing number of pieces and not by weight of the 

excisable goods, on payment of Central Excise duty on the basis of valuation 

adopted under Section 4 of the Central Excise Act (hereinafter referred to as 

the 'Act'). The audit officers observed that valuation of the goods under Section 

4 of the Act was not correct in respect of the goods having such pattern of 

packing and should be assessed under Section 4A of the Act. Thus, the goods 

manufactured by the appellant and packed in multi pieces packages viz. 

cartons / jars / boxes were ultimately sold in small retail packing to the actual 

consumers and therefore, it was alleged that the exemption envisaged under 

the provisions contained in Rule 34(l)(b) of Standards of Weights and Measures 

(Packaged Commodities) Rules, 1977, and now Rule 26(a) of Legal Metrology 

(Packed Commodities) Rules, 2011 was not applicable to them. Further, the 

appellant had claimed exemption under the proviso to erstwhile sub-rule (1) (b) 

of Rule 17 of the Standards of Weights and Measures (Packaged Commodities) 

Rules, 1977 which was omitted in Legal Metrology (Packed Commodities) 

Rules, 2011. CBEC vide circular No. 492/58/99-CX dated 02.11.1999 had 

clarified that multi pieces packages of commodities intended for retail sale 

notified under Section 4A shall be assessed to Central Excise duty under the 

provision of Section 4A of the Act. The appellant cleared their goods by affixing 

the MRP of Rs. 0.50 Paise and Rs. 1.00 per piece on the wholesale packages of 

their respective products which were notified under Section 4A and the said 

goods were sold in numbers and cleared from the factory gate in multi-piece 

packages. Accordingly, the appellant was required to assess their goods under 

the provision of Section 4A instead of provision of Section 4 of the Act. Thus, it 

was alleged that the appellant had cleared excisable goods by indulging into 
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Appeal No.V2/117 & 118/RAJ/2019 

wrong assessment under Section 4 of the Act, thereby contravened the 

provisions of Section 4A of the Act andRu1e 4 & & of the Central Excise Rules, 

2002, with an intention to evade payment of Central Excise Duty. The above 

observations led to issuance of To show cause notices as detailed below: 

Sr. 
No. 

Show Cause Notice No. r ate Amount 
(in Rs.) 

Period 

1 V.74(4)48/Demand/2016-17 31.07.2017 40,44,128 April-2016 to 
December-20 16 

2 V. 17(4)-09/Demarid/2017-18 

I 

06.11.2317 17,64,867 January-20 17 
toJune-2017 

The adjudicating authority conflrmed the duty amount alongwith interest 

vide the impugned orders. 

3. Aggrieved, the appellant flied the present appeals on the following 

grounds: 

(i) that each confectionery produced by them is of a Net Weight of less than 10 

grams per piece; that each Package cleared by the appellant on payment of 

Central Excise duty under Section 4 of the Act contained the expression, 

"Wholesale Pack" on the body of the Package; such pieces were put into a jar 

and then cleared for sale to various dealers who sell each confectionery in 

retail; that the confectioneries ultimately cleared in jars or boxes, which was 

first bought by intermediary and not consumer and thereafter, they were finally 

sold as individual pieces by the shopkeeper to the consumers. 

(ii) that each confectionery being less than 10 gms. the provisions of Standards 

of Weights and Measures Act, 1976 and the provisions of Rule 34(1)(b) of the 

Packaged Commodities Rules, 1977, would not be applicable and therefore, the 

goods, do not fall under Section 4A of the Act; that as the said goods were 

cleared in wholesale package and not retail package the question of declaring 

MRP on the packages or assessing goods under the provisions of Section 4A of 

the Act is out of place and hence, the provisions of Notification No. 13/2002-

CE(N.T.) dated 0 1.03.2002 are not necessary. 

(iii) that the lower adjudicating authority has placed reliance on amended Rule 

2(p) and Rules 2(k) of the Legal Metrology (Packaged Commodities) Rules, 2011; 

that these rules are not applicable to them as the same pertains to retail 

package; that they rely on Rule 2(x) of the Packaged Commodity Rules, 1977 

and Rule 2 (q) of the Legal Metrology (Packaged Commodities) Rules, 2011 

pertaining to Wholesale Package; that they sold confectioneries to distributors, 
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who further sold to sub-distributors or to shopkeepers, who finally open the 

Jar or Box and sell to the Individual Customers. Such aëtivity satisfied the 

provision of Rule 2(x) of the Packaged Commodities Rules, 2007. They sold the 

Jar or Carton on whole sale package to distributor, therefore the provisions of 

Retail Packages on declaration of MRP on packages or Assessing Goods under 

Section 4A of the Act is out of place in view of the Rule 2(x) read with Rule 34 

(1) (b) of Packaged Commodities Rules, 1977.They requested to set aside the 

impugned order. They relied upon the following citations: 

• CCE, Rajkot Vs Makson Confectionery Pvt. Ltd. - 2010 (259) ELT 5 (S.C.) 

• Swan Sweets Pvt. Ltd. Vs CCE, Rajkot - 2006 (198) ELT 565 (Tn. - 
Mumbai) 

• Central Arecanut & Cocoa Marketing & Processing Co-Op. Ltd. Vs CCE, 
Mangalore - 2008 (226) ELT 369 (Tn.- Chennai) 

• CCE Vs. Central Arecanut & Cocoa Marketing & Processing Co-Op. Ltd. - 
2008 (232) ELT. A-107 (S.C.) 

3. In Hearing, Shri Paresh A. Bosamiya appeared on behalf of the appellant 

and reiterated the submission of appeal memo for consideration. 

4. I have carefully gone through the facts of the cases, the impugned orders, 

and memorandums of appeal. The issue to be decided in the present two 

appeals is whether the confectionery products, like candy/toffee/chocolate etc. 

manufactured by the appellant merit valuation under Section 4A of the Act or 

Section 4 of the Act. 

5. I find that the appellant has contended the valuation of goods for purpose 

of charging Excise duty. Duty is to be charged under Section 4A of the Central 

Excise Act only in respect of those goods which are mandatorily required to 

declare the MRP under the Legal Metrology Act and Rules. It has been claimed 

by the appellant that the clearances made to an intermediary on wholesale 

basis and such clearance has been made in wholesale packing to which the 

provisions of Legal Metrology Act and rules will not be applicable. 

5.1 I find that during the period of dispute, the impugned goods were covered 

by Notification No. 49/2008-CE(NT) dated 24. 12.2008, as amended issued by 

the Government under Section 4A of the Central Excise Act, 1944 which reads 

as under: 

"SECTION [4A. Valuation of excisable goods with reference to retail 

sale price. — (1) The Central Government may, by notification in the Official 
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Gazette, specify any goods, in r&ation to which it is required, under the 

provisions of the [Legal Metrology Act, 2009 (1 of 2010)] or the rules made 

thereunder or under any other law for the time being in force, to declare on the 

package thereof the retail sale price of such goods, to which the provisions of 

sub-section (2) shall apply. 

(2) Where the goods specified under sub-section (1) are excisable goods and 

are chargeable to duty of excise with reference to value, then, notwithstanding 

anything contained in section 4, such value shall be deemed to be the retail 

sale price declared on such goods less such amount of abatement, if any, from 

such retail sale price as the Central Government may allow by notfication in 

the Official Gazette." 

[Emphasis supplied] 

5.2 I find that the goods are packed in retail packing weighing less than 10 

gms. per piece in packages ranging from 100 pieces or more in cartons, jars or 

boxes. These retail packages are also labelled with MRP of 50 paise and Rs. 1/-

per piece. From this, it is evident that the goods are manufactured and packed 

for retail sale. Even if such goods packed in retail containers are further 

packed in bigger wholesale packages, I am of the view that the goods are liable 

to duty in terms of MRP based assessment under Section 4A. My view is 

supported by the decision of the Hon'ble CESTAT, New Delhi in the case of 

Commr. of. C.Ex. & S.Tax, Indore Vs Harshavardhan Laboratories P. Ltd. as 

reported in 20 19(365) E.L.T 598(Tri.-Del) decided on 24.04.20 18 wherein it has 

been held that - 

"11. Next we turn to valuation of goods for puipose of charging Excise duty. 
Duty is to be charged under Section 4A of' the Central Excise Act only in 
respect of those goods which are mandatorily required to declare the MRP 
under the Legal Metrology Act and rules. It has been claimed by the appellant 

that the clearances made to M/s. Pfizer Animal Health India Ltd. are on 
wholesale basis and such clearance has been made in wholesale packing to 
which the provisions of Legal Metrology Act and rules will not be applicable. 

12. It is seen that the goods are packed in retail packing in packages 

containing 10, 20, 50 or 100 tablets. These retail packages are also labelled 
with MRP. From this, it is evident that the goods are manufactured and 
packed for retail sale. Even if such goods packed in retail containers are 
further packed in bigger wholesale packages, we are of the view that the 
goods are liable to duty in terms of MRP based assessmentnder Section 
4A." 
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6. I further observe that the appellant has contended that their case pertains 

to wholesale packages and therefore, they are not required to affix MRP as per 

law. I would like to extract the definition of 'wholesale package' under Rule 2(r) 

3f Legal Metrology (Packaged Commodities) Rules, 2011 which reads as under: 

"Rule 2(r) - "wholesale package" means a package containing- 

(i) a number of retail packages, where such first mentioned package 

is intended for sale, distribution or delivery to an intermediary 

and is not intended for sale direct to a single consumer; or 

(ii) a commodity sold to an intermediary in bulk to enable such 

intermediary to sell, distribute or deliver such commodity to the 

consumer in smaller quantities; or, 

(iii) packages containing ten or more than ten retail packages 

provided that the retail packages are labeled as required 

under the rules." 

The above definition of 'wholesale package' comprises of more than one 

retail package. Hence, sale of only individual piece is retail sale is not in 

accordance with the definition of 'retail package'. The package i.e jar or box can 

be held as a retail package. No manufacturer or factory manufacturing sugar 

confectionary, like candy, toffee, chocolate and bubble gum will clear it 

individually in pieces. Therefore, I do not accept the contention of the appellant 

that their case pertains to wholesale package and therefore, they are not 

required to affix MRP as per law. Further, the mode of clearance of the 

products from the factory gate i.e wholesale packs would not affect the 

methodology of assessment under Rule 4 A of the Central Excise Act, 1944, as 

a wholesale pack is meant for the convenience of distribution in trade and are 

not intended for retail sale to the ultimate consumer. 

6.1 The argument of the appellant that their case pertains to 'Wholesale 

Package' as defined in rule 2(x) of the Standard of Weights and Measures 

(Packaged Commodities) Rules, 1977 and therefore not required to affix MRP as 

per the law is untenable and incorrect. I find that it is clear from Rule 2(k) of 

Legal Metrology (Packaged Commodities) Rules, 2011 that the amended Rule 

2(p) has brought a paradigm change in the concept of 'retail package' so as to 

mean that a package intended for retail sale to the ultimate customer for the 

purpose of consumption of the commodity contained therein and quite 

importantly also included the imported packages, which are normally huge and 

Page 7 of 9 



(Gopi Na)_ 
Commissioner (Appeals) 

Appeal No.V2 / 117 & 118/RAJ/2019 

bulk in size. The fall-out of the above change is that the aggregate weight of the 

package, i.e. jar/box/cartons has to be taken into consideration and not the 

weight of each toffee or candy as determinant fact for affixing MRP under 

Section 4A of the Act. Thus, the appellant is not entitled to exemption from 

provisions of Legal Metrology (Packaged Commodities) Rules, 2011 as claimed 

by them under Rule 26(a) of Legal Metrology (Packaged Commodities) Rules, 

2011. 

7. The appellant has further contended that the ratio of the judgment of 

laid down in their own case reported in 2006(198) E.L.T 565(Tri.-Mumbai) and 

affirmed by the Hon'ble Supreme Court in the case of M/s Makson 

Confectionery Pvt. Ltd. and others reported in 2010(259)E.L.T 5 (S.C.) no 

longer hold good in view of the altered legal position in the Standard of Weights 

and Measures Act and rules fzmed thereunder and therefore, the appellant 

was required to adopt the valuation as per the provisions of section 4A of the 

Central Excise Act, 1944, as held hereinabove. 

8. I find that the Commissioner (Appeals). COST, Rajkot vide OIA bearing No. 

RAJ-EXCUS-000-APP-333-20 17-18 dated 21.03.2018 has decided the 

Departmental appeal on the same issue for the earlier period and allowed the 

Departmental appeal to which I am also in. agreement. 

9. In view of above discussions, I uphold the impugned orders and reject the 

appeals filed by appellant. 

o. aidkkJ 'lIci1 I 

10. The appeals filed by the Appellant is disposed off as above. 

By Regd. Post AD]  

To, 

M/s. Swan Sweets Pvt. Ltd., 
Plot No.126, Jamnagar-Khambhalia 
Highway, At Post Vasai, 
Jamnagar-36 1006. 

. ii'i*c1çiift, 
L1 t. 126 jIJ4.A1 I igi.jfqj 
tt c1i, 
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Appeal No.V2/117 & 118/RAJ/2019 

Copy to: 

1) The Principal Chief Commissioner, CGST & Central Excise, Ahmedabad Zone, 
Ahmedabad. 
The Commissioner, CGST & Central Excise Commissionerate, Rajkot. 

3) The Deputy Commissioner, CGST & Central Excise, Division-I, Jamnagar. 
Guard file— 
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