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Passed by Shri Gopi Nath, Principal Commissioner (Appeals),
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Arising out of above mentioned OIO issued by Additional/Joint/Deputy/Assistant Commissioner, Central
Excise/ST / GST,

Rajkot / Jamnagar / Gandhidham

FAFAEGITAATE &7 19 Ud gar /Name&Address of theAppellant&Respondent :-

M/s. Shanti Construction Pvt Ltd, 205, Sanskar, Opp. KKV Hall, 150 Feet Ring Road, Kalavad Road,
Rajkot..
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wa%’r person aggrieved by this Order-in-Appeal may fil€ an appeal to the appropriate authority in the following
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Appeal to Customs, Excise & Service Tax Appellate Tribunal under Section 35B of CEA, 1944 / Under Section
86 of the Finance Act, 1994 an appeal lies to:-
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The special bench of Customs, Excise & Service Tax Appellate Tribunal of West Block No. 2, R.K. Puram, New
Delhi in all matters relating to classification and valuation.
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To the West regional bench of Customs, Excise & Service Tax Appellate Tribunal (CESTAT) at, 24 Floor
Bl_l)laumah Bhawan, Asarwa Ahmedabad-380016in case of appeals other than as mentioned in para- 1(a
above
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The appeal to_the Appellate Tribunal shall be filed in guadruplicate in form EA-3 / as prescribed under Rule
6 of Central Excise (Appeal) Rules, 2001 and shall be accom&)amed against on¢ which at least should be
accompanied . by =~ a fee of _ Rs. 1,000/- _ Rs.50 06— 5.10,000/-  where amount 0O
dutydemand/mtgrest/grenalty/remnd is upto 5Tac., 5 Lac to 5 ‘Lac and abové 50 Lac respectivel mf tthhe
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form of crossed aft in favour of Asst, Registrar of branch of any nominated public sector bar 1
place where the bench of any nominated public-sector bank of the place where the bench of the Tribunal is
situated. Application made for grant of stay shall be accompanied by a fee of Rs. 500/-.

el srRET ¥ et e, e AT, 19948 Uy 86(1) & Jaia Aare frasare, 1994, & fTw 9(1) &
ag?r%tﬂﬁ?fmS.T.-ssfrmqﬁﬁﬁﬁmaﬁ@ﬁmﬂ%%r%ﬁ@%@tmﬁﬁ,mﬁrqﬁryﬂlﬁ
Fora Y (3078 @ T WY WO gl e 3R gered & e & e Uk Wil o W, Sfel et S AT sarer Y At 3
SOTRAT TTT ST, SUT 5 I AT 3HY F,5 ARG T AT 50 @R AT o 32dr 50 aRg T9¢ W 3478 § ot sherzr: 1,000/
TR, 5,000]- TT2 3r20ar 10,000/ T T LR AT eah B 9 FowaT Y AR Yo 1 T, Hefferg srheiry
FTATTEIERROT T AT & HETS o & a7 & Rl ol T Tiers 8 & o qanr oIy YWifha 3 g1 qarT fomar ST
mlmﬁammw,hﬁmamﬁmmmmmwwﬁamm%Hﬁmﬂ
IR (T IHTER) & AT 3faea-ud & T 500/- T9C &7 eiike e St sar g I/

... The appeal under sub section gl)rosf Section 86 of the Finance Act, 1994, to the é{\ppellate Tribunal Shall be
.T. ax

filed 1 quadruplicate in Form as prescribed under Rule 9(1) of the Service Ta Rules, 1994, and Shall

be accomparied by a co;zy of the order appealed against (one of which shall be certified copy) and should be
Rs. 1000/- where the amount of service tax & interest demandéd ‘& penalty levie

of Rs. 5 Lakhs or less, Rs.5000/- where the amount of service tax & interest demanded & penalty levied is

" .more than five laikhs but not_exceeding Rs. Fifty Lakhs, Rs.10,000/- where _the amount of service tax
~ interest demanded & pena.lt%_lewed is more than dr.
Str

ty Lakhs rupees, in the form of crossed bank draft in
ar of the bench of nominated Public Sector Bank of the place where the bench
pplication made for grant of stay shall be accompanied by a fee of Rs.500/-.
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The apgeal under sub section (22) and (2A) of the section 86 the Finance Act 1994, shall be filed in For ST.7 as
prescribed under Rule 9 (21‘): &5(2A) of the Service Tax Rules, 1994 and shall be accompanied by a copy of order
of Commissioner Central Excise or Commissioner, Central Excise (Appeals) (one of which shall be a certified

copy) and copy of the order passed by the Commissionerauthorizing the Assistant Commissioner or Deputy
Commissioner of Central Excise/ Service Tax to file the appeal before the Appellate Tribunal.
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For an apEeal to be filed before the CESTAT, under Section 35F of the Central Excise Act, 1944 which is also
made applicable to Service Tax under Section 83 of the Finance Act, 1994, an appeal against this order shall lie
before the Tribunal on payment of 10% of the duty demanded where duty or duty and penalty are in dispute, or
penalty, where penalty alone is in dispute, provided the amount of pre-deposit payable would be subject to a
ceiling of Rs. 10 Crores,
Under Central Excise and Service Tax, “Duty Demanded” shall include :
i) amount determined under Section 11 D;
1) amount of erroneous Cenvat Credit taken;

ii1) amount t%ayable under Rule 6 of the Cenvat Credit Rules o
- provided further that the provisions of this Section shall not atlgplg. to the stay aRphcatJon and appeals
e Financ

pending before any appellate authority prior to the commencement of e (No.2) Act, 2014.
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Revision gp’iication to Government of India: _ .
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A revision %pphcadon lies to the Under Secret to the Government of India, Revision Application Unit,
¥ lu&)s(grly of Finance, Degglé%nent of Revenue, 4th Floor, Jeevan Deep Building, Parliament Street, New Delhi-

under Section 35EE of the CEA 1944 in respect of the following case, governed by first proviso to sub-
section {1) of Section-35B ibid:
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In case of any loss of goods, where the loss gccurs in transit from a factory to a warehouse or to another factory
or from one warehouse to another during the course of processing of the goods in a warehouse or in storage
whether in a factory or in a warehouse
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In case of rebate of duty of excise gn goods exported to any country or territory outside India of on excisable
material used in the manufacture of thé goods which are exported to any country or territory outside India.
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In case of Foods e€kported outsidelndia export to Nepal or Bhutan, without payment of duty.
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Credit of any duty allowed to be utilized towards payment of excise duty on final products under the provisions
of this Act or the'Rules made there under such order is ;iassed by the Commissioner (Appeals) on or after, the
date appointed under Sec. 109 of the Finance (No.2} Act, 1998.

3T ITdet 1 &l YidAT 9uF §EAT EA-8 H, S T ey seuiee Yo (3rdtenfaaemad, 2001, F Fw 9 & sl
fafafése €, 50 3meer & WU & 3 AiE & AT I S WRT | IO A & T FeT IR 3T 31327 v ey widar
HeraeT 1 SN AT BRI & S 3G Yo HATAIH, 1944 Y €y 35-EE & g HeIRe Yoah 1 el & @ &
R R TR-6 1 9ic Tewdd 1 A= @ifgw] /

- The above aplph'cation shall be made in dyplicate in Form No. EA-8 as specified under Rule, 9 of Central Excise

(Appeals) Rules, 2001 within 3 months from the date on which the order sought to be gf)pealed against is
communicated and shall be accompanied by two, copies each of the OIQ and Order-In-Appeal.’It should also be
accompanied by a copy of TR-6 Challan evidencing payment of prescribed fee as prescribed under Section 35-

EE of CEA, 1944, under Major Head of Account.
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The revision a %ﬁ8aﬁon shall be accompanied by a fee of Rs. 200/- where the amount involved in Rupees One
Lac or less an s. 1000/~ where the amount involved is more than Rupees One Lac.
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T a1 &1 / In case,if the order covers variousnumbers of order- in Original, fee for each O.1.0. should be
paid in the aforesaid manner, not withstanding the fact that the one appeal to the Apﬁe,llant Tribunal or the
?eréeo?p Shclaotbo/n %grtggdclentraf Govt. As the case may be, is filled to avoid scriptoria work 1if excising Rs. 1 lakh
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One copy of application or O.1.O. as the case may be, and the order of the adJudlcatmglauthonty shall bear a
court fe€ stamp of Rs.6.50 as prescribed under Schedule-I in terms of the Court Fee Act, 1975, as amended.
AT e, FeT 3¢ e v Hare N saranfeeer (@ 1Y) Ramaedd, 1982 7 affla vd 3w wafrua Al
&1 GiFEATIT aer arer AT &1 317 o erret 3T o sirar §1

Attention is also invited to the rules covering these and othér related matters contained in the Customs, Excise
and Service Appellate Tribunal (Procedure) Rules, 1982.
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Appeal No: V2/94/RAJ/2020

:: ORDER-IN-APPEAL ::

M/s. Shanti Structure Pvt. Ltd., Rajkot (hereinafter referred to as
“Appellant”) filed appeal No. V2/94/Raj/2020 against letter F.No. V/18-67/Ref/
2018-19 dated 11.8.2020 (hereinafter referred to as ‘impugned letter’) passed

by the Dy. Commissioner, Central GST Division-ll, Rajkot (hereinafter referred to
as ‘refund sanctioning authority’).

2. The brief facts of the case are that the Appellant had filed 10 refund
claims on 9.11.2016 befofe the Asst. Commissioner, Service Tax Division,
Rajkot for refund of service tax paid by them on specified service, pursuant to
Section 102 of the Finance Act, 2016, which granted retrospective exemption
from service tax for construction service provided to Government, Government
authorities and local self Government authorities. The said refund claims were
rejected by the refund sanctioning authority. The Appellant challenged the
rejection of refund orders before the then Commissioner(Appeals), Rajkot,
who vide his Order-in-Appeal No. RAJ-EXCUS-000-APP-89 TO 100-2018-19 dated
18.5.2018 allowed the appeals with consequential relief.

2.1 Pursuant to aforesaid Order-in-Appeal, the Appellant vide letter dated
4.6.2018 requested the refund sanctioning authority to sanction refund amount
along with interest. The refund sanctioning authority sanctioned refund of Rs.
1,08,95,874/- on 4.9.2018 to the Appellant but did not sanction interest.

2.2. The Appellant vide letters dated 13.11.2019, 15.1.2020 and 3.7.2020
requested the refund sanctioning authority to sanction interest on delayed
sanctioned of refund under Section 11BB of the Central Excise Act, 1944. The
refund sanctioning authority vide impugned letter rejected the request of the
Appellant for grant of interest under Section 11BB of the Act on the ground

that there was no delay in payment of principal refund amount.

3. Aggrieved, the Appellant has filed the present appeal, inter alia, on
following grounds:

(i) The refund sanctioning authority has erred in observing that they had not
filed complete refund application on 05.06.2018 and the deficit documents were
submitted vide letter dated 31.08.2018 inasmuch vide letter dated 31.08.2018,

"'“f{»the» appellant had only submitted a copy of cancelled cheque based on which
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Appeal No: V2/94/RAJ/2020

lower authority had sanctioned refund of principal amount on 04.09.2018 and
hence, there is no legal justification to deny interest for the period from
09.02.2016 (date of expiry of three months from the date of filing of refund
applications) to 15.09.2018 (date of receipt of principal amount refunded by

lower authority) under the garb of delayed submission of deficit documents

(ii) That the lower authority has erred in declining to comply by the provisions of
Section 11BB of the Central Excise Act,1944 on the grounds that refund can be
sanctioned only after verification of payment particulars, no dues certificate
from jurisdictional Range Superintendent and principles of unjust enrichment;
that such grounds have no bearing on the provisions of Section 11BB of the
Central Excise Act,1944 for payment of interest on delayed refund. Hence, this
does not constitute any lawful and valid reason or justification to deny interest
for the period between the date of expiry of three months from the date of
filing of refund applications and the date when the amount covered by refund

application is refunded.

(ili)  That the grounds canvassed by the lower authority for denying the
interest tantamount to complete disregard of the legal provisions contained in
Section 11BB of the Central Excise Act, 1944 as made applicable to Finance Act,
1994 and deserve to be quashed and set aside and orders for payment of interest
payable to appellant in terms of Section 1 13B of Central Excise Act,1944

deserve to be passed.

4. The Appellant waived the opportunity of personal hearing as per column
No. 6(A) of the appeal Memorandum ST-4 and requested to pass decision based
on the submissions made in appeal memorandum. |, therefore, take up this

appeal for decision vide this order.

5. | have carefully gone through the facts of the case, the impugned letter
and grounds raised in appeal memorandum. The issue to be decided in the
present appeal is whether the Appellant is eligible for interest on delayed

sanctioned of refund under Section 11BB of the Central Excise Act, 1944 or not.

6. On going through the records, | find that the Appellant had filed refund
claims on 9.11.2016 for refund of service tax paid by them pursuant to
retrospective exemption granted vide Section 102 of the Finance Act, 2016. The

refund claims were rejected by the refund sanctioning authority but the
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Appeal No: V2/94/RAJ/2020

Appellant succeeded before the Commissioner(Appeals), Rajkot, who allowed
their appeals with consequential relief vide Order-in-Appeal dated 18.5.2018.
Pursuant to favourable order, the Appellant requested refund sanctioning
authority to sanction refund along with interest. The refund sanctioning
authority sanctioned refund of service tax on 4.9.2018 but did not sanction
interest. The Appellant took up the matter with refund sanctioning authority for
payment of interest on delayed sanctioned of refund under Section 11BB of the
Central Excise Act, 1944. The refund sanctioning authority rejected their claim
for interest vide the impugned letter on the grounds that complete refund
application was not filed on 5.6.2018 and deficient documents were submitted
vide letter dated 31.8.2018 and that refund claims were sanctioned on 4.9.2018

and hence, there was no delay in payment of refund amount.

6.1  The Appellant has contested that the refund sanctioning authority has
erred in observing that they had not filed complete refund application on
05.06.2018 and the deficit documents were submitted vide letter dated
31.08.2018 inasmuch vide letter dated 31.08.2018, they had only submitted a
copy of cancelled cheque based on which refund was sanctioned and hence,
there is no legal justification to deny interest for the period from 09.02.2016
(date of expiry of three months from the date of filing of refund applications) to
15.09.2018 (date of receipt of principal amount refunded by refund sanctioning

authority) under the garb of delayed submission of deficit documents.

7. | find it is pertinent to examine the provisions of Section 11BB of the Act,

which are reproduced as under:

“SECTION 11BB. Interest on delayed refunds. — If any duty ordered to
be refunded under sub-section (2) of section 11B to any applicant is not
refunded within three months from the date of receipt of application under
sub-section (1) of that section, there shall be paid to that applicant interest
at such rate, [not below five per cent] and not exceeding thirty per cent
per annum as is for the time being fixed [by the Central Government, by
Notification in the Official Gazette], on such duty from the date immediately
after the expiry of three months from the date of receipt of such application
till the date of refund of such duty :

Provided that where any duty ordered to be refunded under sub-section
(2) of section 11B in respect of an application under sub-section (1) of that
section made before the date on which the Finance Bill, 1995 receives the
assent of the President, is not refunded within three months from such
date, there shall be paid to the applicant interest under this section from
the date immediately after three months from such date, till the date of
refund of such duty.”
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Appeal No: V2/94/RAJ/2020

7. | find that it is not under dispute that the refund claims were filed on
9.11.2016, which were sanctioned on 4.9.2018 pursuant to Order-in-Appeal
dated 18.5.2018. The provisions of Section 11BB of the Act mandates payment of
interest after expiry of three months from the date of receipt of refund
application to date of sanction of refund. In the case on hand, the refund was
not granted within 3 months from the date of receipt of refund claims and
hence, the Appellant is eligible for interest under Section 11BB of the Act for the
period after expiry of three months from date of refund applications to date of
sanction of refund claims. | rely on the judgement passed by the Hon’ble
Supreme Court in the case of Ranbaxy Laboratories Ltd reported as 2011 (273)
ELT 3 (S.C.), wherein it has been held that,

“9. It is manifest from the afore-extracted provisions that Section 11BB of the
Act comes into play only after an order for refund has been made under Section
11B of the Act. Section 11BB of the Act lays down that in case any duty paid is
found refundable and if the duty is not refunded within a period of three months
from the date of receipt of the application to be submitted under sub-section (1)
of Section 11B of the Act, then the applicant shall be paid interest at such rate, -
as may be fixed by the Central Government, on expiry of a period of three
months from the date of receipt of the application. The Explanation appearing
below Proviso to Section 11BB introduces a deeming fiction that where the
order for refund of duty is not made by the Assistant Commissioner of Central
Excise or Deputy Commissioner of Central Excise but by an Appellate
Authority or the Court, then for the purpose of this Section the order made by
such higher Appellate Authority or by the Court shall be deemed to be an order
made under sub-section (2) of Section 11B of the Act. It is clear that the
Explanation has nothing to do with the postponement of the date from which
interest becomes payable under Section 11BB of the Act. Manifestly, interest
under Section 11BB of the Act becomes payable, if on an expiry of a period of
three months from the date of receipt of the application for refund, the amount
claimed is still not refunded. Thus, the only interpretation of Section 11BB that
can be arrived at is that interest under the said Section becomes payable on the
expiry of a period of three months from the date of receipt of the application
under sub-section (1) of Section 11B of the Act and that the said Explanation
does not have any bearing or connection with the date from which interest under
Section 11BB of the Act becomes payable.

14. At this stage, reference may be made to the decision of this Court in
Shreeji Colour Chem Industries (supra), relied upon by the Delhi High Court. It
is evident from a bare reading of the decision that insofar as the reckoning of
the period for the purpose of payment of interest under Section 11BB of the Act
is concerned, emphasis has been laid on the date of receipt of application for
refund. In that case, having noted that application by the assessee requesting for
refund, was filed before the Assistant Commissioner on 12th January 2004, the
Court directed payment of Statutory interest under the said Section from 12th
April 2004 i.e. after the expiry of a period of three months from the date of
receipt of the application. Thus, the said decision 1s of no avail to the revenue.
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Appeal No: V2/94/RAJ/2020

15. In view of the above analysis, our answer to the question formulated in
para (1) supra is that the liability of the revenue to pay interest under Section
11BB of the Act commences from the date of expiry of three months from the
date of receipt of application for refund under Section 11B(1) of the Act and not

on the expiry of the said period from the date on which order of refund 18
made.”

(Emphasis supplied)

8. | find that the refund sanctioning authority has observed in the impugned
letter that complete refund application was not filed on 5.6.2018 and deficient
documents were submitted vide letter dated 31.8.2018 and that refund was
sanctioned within three months from date of receipt of complete refund claim. |
do not comprehend the reasoning adopted by the refund sanctioning authority. If
any documents were found deficient, the refund sanctioning authority ought to
have issued deficiency memo at the time of receipt of refund claims on
9.11.2016 and certainly not at the time of processing refund claims pursuant to
Order-in-Appeal dated 18.5.2018. 1 find that the refund sanctioning authority has
observed that the Appellant submitted deficient documents on 31.8.2018. | find
that the Appellant had submitted only a copy of cancelled cheque vide letter
dated 31.8.2018 to the refund sanctioning authority as per records available in
appeal memorandum. If that be the case, the refund sanctioning authority has
erred in considering non supply of cancelled cheque as deficient document,
since cancelled cheque is required for making payment of refund amount and
the same is not required for processing refund claims. The stand taken by the
refund sanctioning authority to deny legitimate interest under Section 11BB of

the Act is erroneous and beyond any rationale.

8.1 | find that the then Commissioner(Appeals), CGST, Rajkot, while holding
that the Appellant was eligible to refund of service tax, has given findings at
para 6 of the Order-in-Appeal No. RAJ-EXCUS-000-APP-89 TO 100-2018-19 dated
22.5.2018 that the Appellant had submitted the required and relevant
documents along with refund claims. The relevant portion is reproduced as
under:

“6. The lower adjudicating authority has rejected refund claims on the ground of
non submission of the relevant documents. I find that the appellant bad
submitted copy of agreement letter of award establishing that the services were
provided to the Government, Government authorities and local government
authorities, copy of relevant R.A. Bills issued during 01.04.2015 to 29.02.2016,
copy of GAR-7 challans evidencing payment of 'service tax, 'Work-sheet
establishing correlation of payment particulars of service tax for the work
undertaken by appellant, certificate of chartered accountant certifying that the
.. incidence of service tax has not been passed on to the service receivers or to any
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Appeal No: V2/94/RAJ/2020

other person, copy of audited balance sheet for FY 2015-16 showing amount as
service tax ‘receivable' In ‘current assets' copy of ST-3 returns showing details
of service undertaken payment of service tax made by the appellant during FY
2015-16. etc. Hence, I find that appellant has submitted the required and relevant
documents along with their refund claims.”
8.2 In view of above, it is beyond doubt that the Appellant had submitted
complete refund claims on 9.11.2016 and hence, there was no reason for the
refund sanctioning authority to not grant interest for delayed sanctioned of

refund under Section 11BB of the Act.

9. In view of above, | set aside the impugned letter and allow the appeal.

10.  SUIAHdl GRI ol &1 715 U BT MUCRT SWRIdd aid § (bl S 8|
10.  The appeal filed by the Appellant stand disposed off in above terms.
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Attested
{

(V.T.SHAH)
Superintendent(Appeals)
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