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(A)

(i)

(i)

(B)

W Sof Tribunal is sithated. / Application made for grant of stay shall be accompanied by a fee of Rs.500/-.

Date of Order: Date of issue:

it vy ATy, 3gFA (3dTed), Tsihle gaRT A1ikd/

Passed by Shri Gopi Nath, Principal Commissioner (Appeals),
Rajkot

31T 3Tl T FA S FERIH IIFT, Fid 3c01g Yo/ Vaeh/a] TaHar,

2 .
TSI | STHFIR [ aeens | garr mﬁﬁaﬂﬂgmr@qﬁaz /
Arising out of above mentioned OIO issued by Additional/Joint/Deputy/Assistant Commissioner, Central
Excise/ST / GST,

Rajkot / Jamnagar / Gandhidham

I fAFAT&ITAaE i a1 TF 9aT /Name&Address of theAppellant&Respondent :-

M/s. Power Tech (Mech) Private Limited, Techno Limited, 311G, K Complex, Khodiyar Colony, Airport
Road, Jamnagar.

=g eEd) ¥ SR F1$ eafdg Pt ol F sagea mReR) / WITteor & @H 6T e el X gl g1/

Any person aggrieved by this Order-in-Appeal may fil€ an appeal to the appropriate authority in the following
way.

AT P e 3¢AG Yo Ud Jarent Il waranfieor & Hic adier, ST Scurg e HfATH 1944 & Ry
35B & 3iadd va fad AT, 1994 Y URT 86 ¥ ey T Q-+ STaTg Y o Wehell & 1/

Appeal to Customs, Excise & Service Tax Appellate Tribunal under Section 35B of CEA, 1944 / Under Section
86 of the Finance Act, 1994 an appeal lies to:-

T FieheT & TR Wl A AT oo, e Iedeet Yok vd Fae el sarRree 1 R dis, dve
Soileh & 2, HR. . I, 7 Reell, @ i aefr =g I

The special bench of Customs, Excise & Service Tax Appellate Tribunal of West Block No. 2, R K. Puram, New
Delhi in all matters relating to classification and valuation.

IR IReDE 1(a) # 1T 71T 3l & et A Fir 3ftel WaAT ook, HERT 3cTE Yoh Ta Yare el =grnfireor
(Reee)dr afeas erfra i, afcia o, sgarel s1aw sramat JreseTane- 3¢o0 6T T ST AR 1/

To the West regional bench of Customs, Excise & Service Tax Appellate Tribunal (CESTAT) at, 204 Floor
Btk)laumah Bhawan, Asarwa Ahmedabad-380016in case of appeals other than as mentioned i para- 1(aj
above

FATelRr =TI feeor & FAeT 3o YT HY & [T Seir 3cuTe es (3rdien)ferasmaed, 2001, & et 6 & 3igeta
foreiRer o 7 ooy EA-3 1 R it 4 gt bl SiTefT SR | 378 & et @ T Wb Tk b W1, STgl SeuTe; ek i1 AT
SATST Y AT 3R AT I AT, TIC 5 T AT 36 F9,5 TG TYC A7 50 S TIT 7 3T 50 o F9¢ F 310 §
ar serer 1,000/ 92, 5,000/ S92 3r1@T 10,000/~ 30 1 HefRe (@ Yowh 1 9y Fowet wy| ARG o
ST, HTIel Yol SATITRRToT Y QT & HETIe USEeR & ATH & ThelY 3 Brdfiieren €3 & dof eanr sy Taifehe
o ST @Y AT ST ART | GO gee ot SToTellet, e oY 39 IR 3 Qe TR St Heferet 3relier smateraor &1
AT U | TaTe e (¥ 3HER) & AT 3mdear-o7 & Wy 500/- T H IR Leeh FAT I ghar i/

The a(}:)peal to_the Appellate Tribunal shall be filed in quadruplicate in form EA-3 / as prescribed under Rule
6 of Central Excise (Appeal) Rules, 2001 and shall be accomo%amed :ilgamst one which at least should be
accompanied by ~a” fee of Rs. 1,000/- _ Rs.5000/- s.10,000/-  where amount of
dutydemand/interest/ (i)renalty/reﬁlnd is upto 5 Lac., 5 Lac to 50 ‘Lac and above 50 Lac respectively in the
form of crossed bank draft in favour of Asst. Registrar of branch of any nominated publi¢c sector bank of the
place where the bench of any nominated public sector bank of the pldce where the bench of the Tribunal is
situated. Apphication made for grant of stay shall be accompanied by a fee of Rs. 500/-.

vl sgraTfRiERor & FHeT ardie, far aiftifraeT, 19946 arT 86(1) & aeld damt T, 1994, & ua 9(1) &
aga iR v9F S.T.-57 ¥R 9fort # &1 o w39l vd 3wy fore 3naer & favay yrder i aed @, 3ud viy @
T Y (33 § U Ui Tniord gl TrRe) 3R 396 & oF § S T TS & 91y, Fg7 Jare 1 AT sar 6 Ay 3
T I AT, TIC 5 TG AT 3HY HH,5 oG TIT I7 50 & TIT & 3ar 50 o1 TIT F 3170 & ar swewr; 1,000/-
¥4, 5,000/- mﬁmw,ooog-mﬁmﬁtﬁﬁam%ﬁﬁqﬁw:fﬁlﬁtﬁﬁaqyﬁmw,mﬁm
SRR BT ARET & GRS TF & = F Ty ot ‘ardfoere &1y & do qary ady WWifehd 8% groe gary fRaT ST
RN | IR FIFC T ST, A Y 39 AT 7 gl MRT el A Idiefiy Franieor 6 amar [Rud § | |
&R E IS F AT -9 & A1 500/- T &1 TR gk St &t g 1/

Chie: eal1iinder sub, section (1) of Section 86 of the Finance Act, 1994, to the Appellate Tribunal Shall be
ed %pquad,r_uplicate in Form g)I‘S as prescribed under Rule 9( 12]jof the Service a_g Rules, 1994, and Shall
e accomparnied by a cop%y of the order appealed against (one of which shall be certified copy) and’ should be
agcompanied. by ‘a fees of Rs. 1000/- wheére the amount of service tax & interest demandea, & penalty levied
ot Rs. ‘g Lakhs“or less, Rs.5000/- where the amount of service tax & interest demanded & penalty fevied is
TPerest Aemanded & penally lonat 08 Biove thad Lo Laihy t000/ iere the amount of service tox &
>st.demande ] more than s rupees, in the form of crosse in
favour of the Assistant Regisirar of the bench of nominated Pubhg Sector Bank of the place where the bench




{i)

v)

{vi)

)

(E)

& #REH, 1994 NI 86 & 3T-urmHT (2) TE (24) F AT gt 1 I 3drer, ARt FATAAEN, 1994, & e 9(2)
Td 9(2A) & ded e 9T S.T.-7 & &1 51 @Sl v 3u T Y, FAT 3cUIE Yo JUAT IYF (W), Fard
3G Qo ST WIRE 3T wial Fervat Y (34§ v 9l yforT el afew) 3R HTgera GaRT HeTdd HIIFd 312
3UTGH, e 3c1E Yo/ HA, FY T FARNTEHT H et gof et o TAder =7 arel 3neer v ufey ofr @y &
Herset e gl | / .

The appeal under sub section (22 and tSZ_%A) of the section 86 the Finance Act 1994, shall be filed in For ST.7 as
prescriged under kule 9 (2% &9(2A} of the Service Tax Rules, 1994 and shall be accompanied by a copy of order
of Commissioner Central Excise or Commissioner, Central Excise (Appeals) (one of which shall be a certified
copy) and copy of the order passed by the Comm_lssmnerauthomzm%hthe Assistant Commissioner or Deputy
Commissioner of Central Excise/ Service Tax to file the appeal before the Appellate Tribunal.

AT oo, I FeUTE Yook UG WAt AT WIOHOT (8RE) & afd Il & AR A AT 379 Yoob IATATH
1944 Hr URT 35T & ideta, S Hr R sfafFe, 1994 #r aRT 83 & JHewsid ey i 8l 9] 61 97 ¥, 34 IS & vi
3ftelir iferator #F 3rfier Y §91 3cTe Yeen/RaT S AT & 10 UTaRrd (10%), S AT vd e faarfed &, ar s, s
daer AT TaTied &, &1 I far e, wﬁﬁ:wmaﬁmm%mwmaﬁmmﬁgm#
HE T 7N
SN 3EUTE Yook T Wl & HeITe “HiIT U 1T ek & o niaes &

() URT 11 3 & AN A

(i) TAIC FAT HY oY 71 31009 T

(i) WeraT ST SrgATae & 59 6 & It &g A

- Wt 7% 6 W U & waue fade (6. 2) affEe 2014 & e @ @ fedr ardel wRerd & wwer

TR ieT T 3797 wa 3 St e ST g1/
For an appeal to be filed before the CESTAT, under Section 35F of the Central Excise Act, 1944 which is also
made applicable to Service Tax under Section 83 of the Finance Act, 1994, an appeal against this order shall lie
before the Tribunal on payment of 10% of the duty demanded where duty or duty and penalty are in dispute, or
penalty, where penalty alone is in dispute, provided the amount of pre-deposit payable would be subject to a

ceiling of Rs. 10 Crores, .
Under Central Excise and Service Tax, “Duty Demanded” shall include :

i) amount determined under Section 11 D;
11) amount of erroneous Cenvat Credit taken;
{iir) amount payable under Rule 6 of the Cenvat Credit Rules .
- provided further that the provisions of this Section shall not %}pl}? to the stay aRplicatJon and appeals

pending before any appellate authority prior to the commencement of the Finance {No:2) Act, 2014.
HRT BIHR HIGAEIT AT :
Revision gﬁp‘]ication to Government of India: _ .
38 e . GAdRvRR eAfafaa aEel #.50 3o0g e fRfaad, 1994 #r unr 35EE F YUARAE &

. e . . .
faedl-110001, @1 Rrar ST ariey| / . .
A revision %pplication lies to the Under Secret to the Government of India, Revision Application_Unit,
Ministry of Finance, Department of Revenue, 4th Floor, Jeevan Deep Building, Parliament Street, New Delhi-
1100071, under Section S%E of the CEA 1944 in respect of the following case, governed by first proviso to sub-
section {1) of Section-35B 1bid:

I AT & T FHAE h A A, T FHae B Ao F Bl SR @ $ER IE & I & e a1 B s
FRE AT R BT v 378 76 & gE HEN 75 URETHeT & aleT, 7 el 378 78 3 97 $78R07 3 ATer & FHEHT & eRieT,
el ST a1 R HER I8 H AT & A & AETe #1/

In case of any loss of goods, where thie loss gccurs in trapsit from a factory to a warehouse or to another factory
or from gne warehcuse to another during the course of processing of the goods in a warehouse ¢r In storage
whether in a factory or in a warehouse

SR & WTeR Tt gy &1 ol fordied ot T a7l o Fafelatior 3 g e vy R o7t 918 iy 3eumg o % e (Rae) &
AT &, F AR & e TvdY T g7 837 oy At i g /

In case of rebate of duty of excise on goods exported to any country or territory outside India of on excisable
material used in the manufacture of theé goods which are exported to any country or territory outside India.

e 3cute 2o &1 AT T e SR & 18T, Futer aT ot &Y AT TR fhar s g
In case of goods ekported outsideIndia export to Nepal or Bhutan, without payment of duty.

AT 3cUTE F 3cUIe Yo & I & [ ot 398 ddie 58 HAfRaa ve 5w fafdes uaut & qga A o ¢

3iv O 3mer ot g (3rder) F GTRT R HIOTTH (1. 2),1998 F URT 109 & G@RT v ad 7S AW Irerar

gT g7 91 & 9IRG fRT e 1/

Credit of any duty allowed to be utilized towards payment of excise duty on final products under the provisions
of this Act or the’Rules made there under such order is %assed by the Commissioner (Appeals) on or after, the
date appointed under Sec. 109 of the Finance (No.2) Act, 1998.

SORIFA 3dea 6 & i Y9N TEAT EA-8 H, S 1 F 3cureA Yo (i) FaAEel, 2001, F B 9 F Aaed
RTATESe 8, 38 38w & FUY0T & 3 A & HINT Y A6 g0 | SuFd HIdasT A1 7o e T 30T 3meer H & yiaar
HE3eT Y STl UG WY &) i ScUIG Yooh ATRTATH, 1944 Y 4RT 35-EE %aﬁﬁﬁﬁﬁaﬁﬁm‘f‘r%m&w F
AR W TR-6 &1 Ui Teret 1 Ay Aigw| /

The above ap licahtion shall be made in dyplicate in Form No. EA-8 as specified under Rule, 9 of Central Excise
(Appeals). Rules, 2001 within 3 months from the date on which the order sought to be appealed against is

communicated and shall be accompanied by, two, copies each of the OIQ and Ordeér-In-Appeal.’It should also be
accompanied by a copy of TR-6 Challan evidencing payment of prescribed fee as prescribed under Section 35-

EE of CEA, 1944, under Major Head of Account.

QeTiTEToT 3Tdes & ATy fyefafla Ui o 1 sereh 1 ol @miw | .
T8 Torae I Ueh ol §94 IT 36 i g1 ol $IF 200 /- HT 1T Bl ST IR AT HeAoeT WA T o1 F99 § 1T &

Al FU 1000 -/ &1 T foam =7 .
The revision ag;l)_{li(?ation shall be accompanied by a fee of Rs. 200/~ where the amount involved in Rupees One
Lac or less an s. 1000/- where the amount involved is more than Rupees One Lac.

e 37 3T F FZ HA A BT FAEY B A GeAF: HF I & AT Y #7 $7o7aier, Iuderd Gar ¥ far S e 5w
qe & A1 g o o o ol #rf & wuet 3 v werfRut el sritRERoT 1 T Ireficr 41 AT W B T HdaH

T St €71 / In case,if the order covers variousnumbers of order- in Original, fee for each O.1.0. should be
paid in the aforesaid manner, not withstanding the fact that the one gppeal to the Api){e_llant Tribunal or the
?ne afl hcla(%)/n tfo the %entral Govt. As the casé may be, is filled to avoid scriptoria work 1f excising Rs. 1 lakh
ee of Rs. - for each.

TUEAN S A Yook HRRATH, 1975, & AT -1 & IETHN Hel HEY T T HGT H ufe ) el 6.50 T0d &
AT Ak TCTehe &I gleAr A1fgu]| / .

One copy of application or 0.1.0. as_the case ma}gbe, and the order of the adjudicatmglauthority shall bear a
court fe€ stamp of Rs.6.50 as prescribed under Schedule-I in terms of the Court Fee Act; 1975, as amended.
AT e, Foh0 3G Yo U4 WAl HAT =Arriaor (FrF ) Framach, 1982 3% afdta v sy wafeya smerat
T WAt et arel ot dr 3R of eamer e e s 81 /

Attention is also invited to the rules coveri.nl% these and other related matters contained in the Customs, Excise
and Service Appellate Tribunal (Procedure} Rules, 1982.
i) & I Gifld wXe & Fafta samas, faegd iR Jd-as uaumsl & &, srdord Remier daase

Wi Cbec gov.in 1 3@ @Fd & | - ‘ . , A
For thie-elaborate, detailed and latest provisions relating to filing of appeal to the higher appellate authority, the

Vv 'apg_ellant may refer to the Departmental website www.cbec.gov.in
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Appeal No: V2/58 /RAJ/2020
Appeal Filed by M/s. Power Tech (Mech) Pvt. Ltd.

:: ORDER-IN-APPEAL ::

M/s. Power Tech (Mech) Private Limited, Techno Bhavan, 311G, K Complex,
Khodiyar Colony, Airport Road, Jamnagar (hereinafter referred to as “appellant’)
fled appeal No. V2/58/RAJ/2020 against Order in Original No.
DC/JAM/ST/27/2019-20, 24.03.2020 (hereinafter referred to as ‘impugned order’)
passed by the Deputy Commissioner, Central GST and Central Excise Division,

Jamnagar - | (hereinafter referred to as ‘adjudicating authority’).

2. The brief facts of the case are that the Appellant was engaged in providing
various taxable services and was registered with Service Tax. Investigation carried
out against the Appellant revealed that they had collected Service Tax from their
clients but failed to deposit the same to Government exchequer during the period
from 2010-11 to 2014-15. The above investigation culminated into issuance of Show

Cause Notice.

21 For the subsequent period, the Superintendent, CGSTR-Ill, Division-I,
Jamnagar vide their letters dated 07.09.2017, 09.11.2017, 24.11.2017, 10.01.2018,
24.01.2018 & 04.04.2019 requested the appellant to submit the details viz. Gross
receipt as per profit & loss account, Gross receipt as per 26AS, Service Tax charged
& coliected as per invoices, Service Tax paid, Value of exempted services in respect
of F.Y. 2015-16 & 2016-17. The appellant vides their letters dated 03.10.2017,
05.12.2017, 23.03.2018, 30.04.2018,12.04.2019 & 02.08.2019. After scrutiny of
details submitted by the appellant, the appellant was issued a show cause notices
under proviso of Section 73(1) of the Finance Act, 1994 amounting to Rs.
27,88,871/- on account of short payment of Service Tax and said SCN was

confirmed by adjudicating authority vide impugned order.

3. Aggrieved, the appellant preferred the present appeal on the following
grounds, inter alia, contending that:

(i) The impugned order passed by adjudicating authority is ex-facie illegal,
totally erroneous perverse and contrary to the facts on record and liable to be set

aside.

(ii) There is no short payment of Rs. 27,88,871/- of Service tax as the flat rate
on higher side has been considered by adjudicating authority and submission with

detailed calculation given by the appellant were not considered while passing the
_—~wimpugned order.

‘\‘
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Appeal No: V2/58 /RAJ/2020
Appeal Filed by M/s. Power Tech (Mech) Pvt. Ltd.

(i) Accordingly, recovery of interest under Section 75 of the Finance Act 1994,
imposition of penalty of Rs. 27,88,871/- under Section 78 of Finance Act, 1994 and
imposition of penalty of Rs. 10,000/- for failure to correctly assess the Service Tax
Liability and failure to disclose correct details of taxable income under the provision
of Section 77(2) of the Finance Act 1994 and penalty for late filing ST-3 Returns for
the period from 2015-16 to 2016-17 under Section 70 of the Finance Act, 1994 read
with Rule 7C of Service Tax Rules, 1994 shall be set aside.

4. Personal hearing in the matter was attended on virtual mode by Shri Vallabh
Sonecha, Chartered Accountant on 29.09.2020, who reiterated the grounds of
appeal and requested to consider their grounds of appeal and allow the appeal on

merit.

5. I have carefully gone through the facts of the case, the impugned order,
grounds of appeal. The issue to be decided in the present appeal is whether the
impugned order confirming demand of Service Tax to the tune of Rs. 27,88,871/- is

correct, legal and proper or not.

6. On going through the records, | find that entire case was made out by
comparing gross receipts declared in ST-3 Returns with corresponding details
recorded in Form 26-AS, financial accounts etc for the years 2015-16 and 2016-17;
that the adjudicating authority arrived for differential service tax by giving findings
that the Appellant had not provided month wise details of service tax liability and
hence, took higher rate of service tax by resorting to best judgement assessment
%under Section 72 of the Finance Act, 1994.

7. The Appellant has contended that they have submitted all documents i.e.
Service Tax Returns, Audited Financial Accounts, 26AS, all invoices raised by the
appellant & Challans which were called for by the adjﬁdicating authority vide their
letters dated 07.09.2017, 09.11.2017, 24.11.2017, 10.01.2018, 24.01.2018 &
04.04.2019, but adjudicating authorities have not considered the same and
confirmed service tax by taking higher rate of service tax by applying Section 72 of
the Service Tax Act, 1994.

8. | find that the issue involved in the present case is in narrow compass. The
Adjudicating authority confirmed service tax demand by taking higher rate of service
tax in absence of month wise details of service provided made available by the
Appellant. | find that the adjudicating authority was justified in resorting to best

e ———_

/‘jj,ufagém_éht\assessment as provided under Section 72 of the Agt However, if

e . Page 4 of 6




Appeal No: V2/58 /RAJ/2020
Appeal Filed by M/s. Power Tech (Mech) Pvt. Ltd.

differential service tax amount is arrived at by adjudicating authority by taking higher
rate of service tax as pleaded by the Appellant then in the interest of justice, the
Appellant deserves a chance to produce month wise details of service provided by
them during the years 2015-16 and 2016-17. | find that the Appellant has not
incorporated said details in the Appeal Memorandum. Under the circumstance, | find
that this case is required to be remanded to the adjudicating authority for de novo

adjudication.

9. Thus, in view of the above, | set aside the impugned order and remand the
matter back to the adjudicating authority for correct determination of service tax for
the said period with a direction to the Appellant to produce month wise details of
service provided by them during the said period and any other information as called
upon by the adjudicating authority within two months from receipt of this order. The
adjudicating authority is directed to determine correct service tax liability after taking
into consideration the submissions of the appellant and after affording reasonable
and fair opportunities of personal hearing to the appellant and to pass reasoned and

speaking order in accordance with Law.

10. | set aside the impugned order and allow the appeal by way of remand.

p2.  3(IoIRdl GART gl &Y IS el T AuerT IWied ol & fhar Srar #
11.  The appeal filed by the appellant is disposed off in above terms.

SN
e (GOPI NATH) ‘%\
Yae w0

a2 Princi issi
ariftarn () pal Commissioner (Appeals)

By RPAD

M/s. Power Tech (Mech) Private | & urat 3% (%) wr o
Limited, Techno Bhavan, 311G, K St FIrCaE
Complex, Khodiyar Colony, Airport A, 3t S, & ’

Road, Jamnagar GIfSAR Feell, TR 9 Uz,

Jaamnagar
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Appeal No: VZ/58 /RAJ/2020
Appeal Filed by M/s. Power Tech (Mech) Pvt. Ltd.

gfd:-

1) 99 HET WYFd, 9] T FA I T e UG qeF, NI
817, 3gHeTdE F SAABRT B

2) 3gFd, IF] U9 AT W UG dealg 3¢l Yosh, AeThlc AIFArad, ToThic
I IERTF HEAATET 6]

3) eI IgFd, a&] Ud BT F T $edld 3cUe Yodh, SAHAIR § HUS,
STHAIR, T 3Tdedeh HIIamET &l

Ay IS wEdl
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