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Appeal to Customs, Excise & Service Tax Appellate Tribunal under Section 35B of CEA, 1944 / Under Section
86 of the Finance Act, 1994 an appeal lies to:-
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The special bench of Customs, Excise & Service Tax Appellate Tribunal of West Block No. 2, R K. Puram, New
Delhi in all matters relating to classification and valuation.
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To the West regional bench of Customs, Excise & Service Tax Appellate Tribunal (CESTAT) at, 2=d Floor
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The a@peal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3 / as prescribed under Rule
6 of Central Excise Appeal) Rules, 2001 and shall be accomo%amed %égamst one which at least should be
accompanied = by ai of’ 1,000/- 000/- ~ where amount of
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situated. Application made for grant of stay shall be accompanied by a fee of Rs. 500/-.
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For an appeal to be filed before the CESTAT, under Section 35F of the Central Excise Act, 194 ich i
made applicable to Service Tax under Section 83 of the Finance Act, 1994, gn a pé{gllssgai(;l’st t%lg gélle(;hs;lsziﬁillsig
before the Tribunal on payment of 10% of the duty demanded where duty or dugy and penalty are in dispute, or
penalty, where penalty alone is in dispute, provided the amount of pre-deposit payable would be subject to a
ceiling of Rs. 10 Crores,

Under Central Excise and Service Tax, “Duty Demanded” shall include :
s;) amount determined under Section 11 D;
i amount of erroneous Cenvat Credit taken;
amount tEr)layable under Rule 6 of the Cenvat Credit Rules
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.- provided further that the provisions of this Section shall not apply to the stay application and appeals
pending before any appellate authority prior to the commencement of the Finance (No.2) Act, 2014.
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revision_application lies to the Under Secret to the Government of India, Revision Applicati i
Ministry of 1r11)apce, Department of Revenue, 4th Floor, Jeeva_n‘ DeepeBuﬂdinré, Iga.rligrvétsslrtl){l Str%%%,c %I%?NDD%EEEI
110007, under Section 3SEE of the CEA 1944 in respect of the following case, governed by first proviso to sub-
section (1) of Section-35B ibid:
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In case of any loss of goods, where the loss occurs in transit from a factory to a warehouse or to another factory
or from one warehouse to another during the course of processing of the goods in a warehouse or in storage
whether in a factory or in a warehouse
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In case of rebate of duty of excise gn goods exported to any country or territory outside India of on excisable
material used in the manufacture of thé goods whichk are exported to’any country or territory outside India.
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Credit of any duty allowed to be utilized towards payment of excise duty on final products under the provisions

of this Act or the Rules made there under such order is %assed by the Commissioner (Appeals) on or after, the
date appointed under Sec. 109 of the Finance (No.2) Act, 1998.
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The above application shall be made in d%phcate in Form No. EA-8 as specified under Rule, 9 of Central Excise
(Appeals), RUI%S, 2001 within 3 months from the date on which the order sought to be gf)pealed against is
communicated and shall be accompanied by two, copies each of the OIQ and Ordeér-In-Appeal.It should also be
accompanied by a copy of TR-6 Challan evidencing payment of prescribed fee as prescribed under Section 35-

EE of CEA, 1944, under Major Head of Account.
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Th ision appli®ation shall be accompanied by a fee of Rs. 200/- where the amount involved in Rupees One
Laé3 S(re‘ﬁ:slg ané)%s 1000/~ where the arr%unt in\;lolved is more thaél Rupees One Lac. P
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BRar AT €71 / In case,if the order covers variousnumbers of order- in Original, fee for each O.1.O. should be
paid in the aforesaid manner, not withstanding the fact that the one appeal to the Appellant Tribunal or the
6ne application 1o the Central Govt. As the casé may be, is filled to avoid scriptoria work if excising Rs. 1 lakh
fee of%js. 100/- for each.
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Attention is also invited to the rules Coverinlg these and other related matters contained in the Customs, Excise
an Service Appellate Tribunal (Procedure) Rules, 1982.
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For the elaborate, detailed and fatest provisions relating to filing of appeal to the higher appellate authority, the
appe_llant may refer to the Departmental website www.cbec.gov.in :




Appeal No: V2/8/EA2/RAJI2020

:: ORDER-IN-APPEAL ::

The present appeal has been filed by the Deputy Commissioner, CGST
Division-Il, Rajkot on being authorized by the Commissioner, Central GST and
Central Excise, Rajkot (hereinafter referred to as “Appellant Department”) against
Order-in-Original No. 28/DC/KG/2019-20 dated 11.01.2020 (hereinafter referred to
as “impugned order”) passed by the Deputy Commissioner, CGST Division-Il Rajkot
(hereinafter referred to as “adjudicating authority”) in the case of M/s. Finix

Corporation, Rajkot (hereinafter referred to as “respondent”).

2. The brief facts of the case are that the respondent was engaged in the
manufacture of excisable goods Viz. “Aluminum Ingot” and registered with the
Central Excise Department. During the course of Audit for the F.Y. 2015-16 to F.Y.
2016-17, it was observed that the respondent was purchasing finished goods i.e.
readymade Aluminum Ingot from various suppliers and the same were removed
after raising excisable invoice and on payment of Central Excise Duty thereon; that
the respondent had availed and utilized Cenvat credit on said readymade
purchased Aluminum Ingots, which can not be termed as eligible input as per the
Cenvat Credit Rules, 2004; the said observation culminated into issuance of Show
Cause Notice dated 21.08.2018 for demand of wrongly availed cenvat credit of Rs.
3,98,448/- for the period from April-2015 to March-2017 and statement of demand
for the subsequent period i.e. April-2017 to June-2017 for demand of wrongly
availed cenvat credit of Rs. 7,854/- alongwith interest under Rule 14 of the Cenvat
Credit Rules, 2004 and proposed imposition of penalty under Rule 15 ibid read with
Section 11AC of the Central Excise Act, 1944. The adjudicating authority vide
impugned order dropped the proceedings initiated vide above referred SCN and

Statement of Demand.

3. The above order was reviewed by the Appellant Department and appeal has

been filed, inter alia, on the ground following grounds:

(i)  That the respondent had wrongly availed input credit on Aluminum Ingots
which were purchased by them for the purchase of trading of the said goods.
The said Atuminum Ingots were purely finished goods and can not be termed
as eligible “Input” which has been defined under the Provisions of Rule 2(k)
of the cenvat credit rules, 2004. As the said finished goods have no

e mrelatlonshlp whatsoever in the manufacture of the final products, hence not

2 covefed under the definition of input as per cenvat credit rules 2004.

(11) That ad]udlcatmg authority nowhere discussed in the impugned order that
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whether the respondent availed credit on Aluminum Ingots were eligible
inputs in terms of Rule 2(k) of cenvat credit rules, 2004 or otherwise as Rule
3(5) of cenvat credit rules, 2004 only deals with the inputs were removed as
such. In the instant case, the said finished goods i.e Aluminum Ingots, were
not received by the manufacturer for use in or in relation to the
manufacture of final product. Respondent adopted practice to purchase
readymade Aluminum Ingots i.e. finished goods and cleared the said goods
without any manufacturing done. By doing this respondent had wrongly
availed credit on the said goods by considering them as inputs and
subsequently cleared by them by wrongly paying central excise duty, even
though there was no manufacturing activity carried out on the said goods.

(if) ~ That the adjudicating authority had wrongly held that the respondent had
paid centrally excise duty of amount equal to cenvat credit availed by
availing the facility under Sub Rule (5) of Rule 3 of cenvat credit rules, 2004.
Adjudicating authority failed to understand that Rule 3(5) of CCR, 2004 is
applicable only for inputs or capital goods on which cenvat credit has been
taken. In the present case, the said goods i.e. Aluminum Ingots are not
inputs as defined under Rule 2(k) of the CCR, 2004 as the same was not used
for further manufacturing of a finished product but were sold as such.

(iv)  That case laws relied by the adjudicating authority are completely different
and distinguishable from the case on hand.

(v)  Thatin view of the above, impugned order be set aside.

4. Hearing in the matter was conducted in virtual mode through video
conferencing with prior consent of the Appellant. Shri Nilesh Borsania, proprietor
of the firm appeared for hearing and sought one week’s time to file papers related
to case and requested to disallow the Départmental appeal. No one appeared for

the Appellant Department.

4.1  The Respondent vide letter dated 13.07.2020 submitted documents such as
list of invoices, purchase invoices, copy of sales invoices, delivery challans against

purchase invoices under dispute.

5. | have carefully gone through the facts of the case, the impugned order, and
grounds raised in the appeal memorandum. The issue to be decided is whether the
Cenvat credit on readymade purchased Aluminum Ingots is correct, legal and

proper or not.
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6. On going through the records, | find that during the course of Audit by the
Department, it was noticed that respondent was engaged in the manufacture of
excisable goods Viz. “Aluminum Ingot” and was also purchasing readymade
Aluminum Ingot i.e. Finished Goods on which they had availed and utilized Cenvat
credit. Hence, these readymade purchased Aluminum Ingots i.e. finished goods can
not be termed as eligible input as per Cenvat Credit Rules, 2004 since the said
finished goods were not received by the manufacturer for use in or in relation to
the manufacture of final product and therefore respondent was not eligible to avail
and utilize the input credit on such finished goods. The adjudicating authority
dropped the demand on the grounds that the respondent paid the duty upon
clearance of such goods, it would amount to reversal of cenvat credit availed on
inputs; that appellant had paid central excise duty which is equal to the amount of

cenvat credit availed by them after purchase of the aluminum ingots.

6.1  The Appellant Department has contended that adjudicating authority erred
in dropping the proceedings initiated against respondent by holding that the
respondent has paid the central excise duty which is equal to the amount of cenvat
credit availed by them after purchase of Aluminum Ingots; that in the present case,
respondent was wrongly availing input credit on Aluminum Ingots which were
purchased by them for the purpose of trading of the said goods; that the Aluminum
Ingots were purely finished goods and cannot be treated as eligible input as per the
Cenvat Credit Rules, 2004; that adjudicating authority has nowhere discussed in
the impugned order that whether the respondent availed credit on Aluminum Ingots
are eligible inputs in terms of Rule 2(K) of the Cenvat Credit Rules, 2004 or
otherwise, as Rule 3(5) of the Cenvat Credit Rules, 2004 only deals with the inputs
were removed as such; that the respondent adopted a practice to purchase
readymade Aluminum Ingots i.e. finished goods and cleared the said goods without

carrying out any manufacturing activities.

6.2 | find it is pertinent to examine the provisions of Rule 2(k) of CER, 2004,

which are reproduced as under:

(k) “input” means -

(i) all goods used in the factory by the manufacturer of the final product; or
(i1)
(ii1)
@iv)
(V)

“fb‘uisexcludes -
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(F) any goods which have no relationship whatsoever with the manufacture
of a fina] product.”

[ emphasis supplied]

6.3 In backdrop of the above definition, | find that the Respondent had
purchased finished goods i.e Aluminum Ingot on which they had availed Cenvat
credit. The Respondent had sold the said Aluminum Ingot as such without carrying
out any manufacturing activities on them. Under the circumstances, the
Respondent is not eligible to avail Cenvat credit on such Aluminum Ingots, in view

of specific exclusion provided in Rule 2(k) of the Cenvat Credit Rules, 2004 supra.

7. Further, | am also in agreement with contention of the Appellant
Department that adjudicating authority has nowhere discussed in the impugned
order that whether credit availed by respondent on Aluminum Ingots were eligible

inputs in terms of Rule 2(k) of the cenvat credit rules, 2004 or otherwise.

8. | find that adjudicating authority in the findings of the impugned order
relied on the provisions contained under Rule 3(5) of the Cenvat Credit Rules, 2004
while allowing cenvat credit, whereas | find that Rule 3(5) of Cenvat Credit Rules,
2004, only deals with the inputs removed as such. In the present case, the
Aluminum Ingots are the finished goods which were purchased by the respondent
for trading purpose. | also find that said finished goods- Aluminum Ingots, were not
received by the manufacturer for use in or in relations to the manufacture of final
product. The Respondent purchased readymade aluminum ingots and cleared the
same goods without carryihg out any manufacturing activities. By doing this, the
respondent had wrongly availed the credit on the said goods by considering them as
inputs and erroneously passed on Cenvat credit while clearing the said goods as

such.

10. | find that wrong availment of Cenvat credit on Aluminum Ingots was
revealed during audit of the records of the Respondent by the Department. Had
there been no audit of the Respondent’s records, the wrong availment of Cenvat
credit by the Respondent would have gone unnoticed and hence, ingredients for
invoking extended period under Section 11A of the Central Excise Act,1944 existed
in the present appeal. In this regard, | rely on the order passed by the Hon’ble
CESTAT, Chennai in the case of Six Sigma Soft Solutions (P) Ltd. reported as 2018
(18) G.S.T.L. 448 (Tri. - Chennai), wherein it has been held that,

/%Z_SZTEZIQ:A,dvocate has been at pains to point out that there was no mala fide intention on the part of
/’ ﬂf@fiﬁép@ﬂ"éﬁ@ﬂe has contended [that] they were under the impression that the said activiges would
{70

P2V
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come within the scope of IT services, hence not taxable. For this reason, Ld. Advocate has contended
that extended period of time would not be invocable. However, we find that the adjudicating authority
has addressed this aspect in para-10 of the impugned order, where it has been brought to the fold that
appellant had not at all disclosed the receipt of income in respect of the activities done by them in
respect of services provided by them in their ST-3 returns.

6.6 The facts came to light only when the department conducted scrutiny of the annual reports,
possibly during audit. In such circumstances, the department is fully justified in invoking the extended
period of limitation of five years.”

(Emphasis supplied)

10.1 Since, suppression of facts has been made by the Respondent, penalty under
Rule 15 of the Cenvat Credit Rules, 2004 is mandatory. The Hon’ble Apex Court in
the case of Rajasthan Spinning & Weaving Mills reported as 2009 (238) E.L.T. 3
(S.C.) has held that once ingredients for invoking extended period of limitation for
demand of duty exist, imposition of penalty under Section 11AC is mandatory. The

ratio of the said judgment applies to the facts of the present case.

11.  In view of above, | hereby confirm the demand of Rs. 3,98,448/- under Rule
14 of the Cenvat Credit Rules, 2004 read with Section 11A of the Central Excise
Act,1944 in respect of Show Cause Notice dated 21.08.2018. Since demand is
cohfirmed, it is natural that confirmed demand is to be paid along with interest
under Rule 14 ibid read with Section 11AA of the Central Excise Act,1944. | impose
penalty of Rs. 3,98,448/- under Rule 15(2) of the Cenvat Credit Rules, 2004 read
with Section 11AC of the Central Excise Act, 1944.

11.1 | also confirm the demand of Rs. 7,854/~ along with interest under Rule 14 of
the Cenvat Credit Rules, 2004 read with Section 11A of the Central Excise Act,
6 1944, in respect of Statement of Demand dated 17.12.2019. 1 find that respondent
had wrongly availed Cenvat credit in contravention of Rule 2(1) of the Cenvat Credit
Rules, 2004. I, therefore, impose penalty of Rs. 785/- under Rute 15(1) of the
Cenvat Credit Rules, 2004 @ 10% of wrongly availed Cenvat credit.

12.  In view of above discussions and findings, | set aside the impugned order and

allow the appeal filed by the Appellant Department.

13.  The appeal filed by the Appellant Department is disposed off as above.
13. mmﬁﬁﬁmmmmaﬂ#@mmél ()O

’)’
%
(- \k; "{ \1 /
(Gopi N t@/

*g% Principal Commissioner (Appeals)
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To,
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M/s Finix Corporation,

Survey No. 253, Bhumi Industrial
Area, Plot No. 1/5, Behind Har
Gange Weigh Bridge,

Veraval (Shapar),

Dist. Rajkot-360024

M/s BifarFa saleE,

¥d A 253, HF ssfecwa o, @i
A 1/5, & T § 7 & NS, aa

(ITR), orear: ToAHE-360024
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