AX

e Miﬁm Efad oer, 5 v & #7aeT / 27 Floor, GST Bhavan,

TEITEEE (o) $ FIAT, TG TE HaT FEHN FT I b
0/0 THE PRINCIPAL COMMISSIONER (APPEALS), GST & CENTRAL
EXCISE,

TION
Y
T 9 T WS, /Race Cour_se Ring Road,

. TiSleic / Rajkot — 360 001
Tele Fax No. 0281 —2477952/2441 l42Eail: cexappealsrajkot

Ty P

(i)

- filed i quadruplicate in Form

- accompapied by ajfees (1;2)#?800/ here th ot tax & interest Jemanded & penaity lovied
./ of Rs.;5 Lakhsor less, Rs. - where the amount of service tax
~-more, than five lakhs but not exceédu{g Rs. F I Where. the amo FRardice ax B

sy 8.y - DIN-20201664SX0001 W189B
~ t
= e wEewEy R ) o]
’ Appesl /File No. ~010.No. Date
V2/76/RAJ020 DC/ITANM-UST/05/2020-21 17.07.20290
T vl IS IEATNOrder-In-Appeal No.):

) RAJ-EXCUS-060-APP-105-2020
3TTCRT T et / . ST FeT &l kI /
Date of Order: 19.10.2029 Date of issue: 19.16.2920

ot Ay AT, gFA (3dH), TSI gaT ST/
Passed by ShriGopi Nath, Principai Commissionar (Appeals),Rajkot

IR I TF WG/ IIGFS/ WeIF I, Fesad SeUTe Yoo/ FAhY/aR] Tehary,

TIT | IR / ST | @ SRR SR He e & gire: /

Arising out of above mentioned OIO issued by Additional/Joint/Deputy/Assistant Commissioner, Central
Excise/ST / GST, :

Rajkot / Jamnagar / Gandhidham

FRermai&UTAarRy &« 05 U6 /NaxelAddress of theAspeliant&Respondent -
M/s. Tannushri Enterprise. At Fiain Bagor, £t "2ada~a, Taluka Lalpur, District Jamnagar.
P

=F G § Al B ST FT HETaiad i 5 35968 TSR / FITSeRoT & HHaT 3T arEX Y Hadl g/

Any person aggrieved by this Order-in-Appeal may sis rn 2ppeal to the appropriate authority in the following
way.

T e el Icdie Ao U9 Aaiend HONF Gl TT57 &7 e 31T, Senld 5¢91E Yoo AT 1944 & ary
35B & 3adiq va i TR, 1994 £ awT 86 & 3T fTie O+ T oRTE S ST Ewa £ I/

Appeal to Customs, Excise & Service Tax Appeiiate Tribun sl under Section 35B of CEA, 1944 / Under Section
86 offthe Finance Act, 1994 an appeal lies to:-

qINIOT Heiehel § Toaietia T AT EN57 Yomn, Iosiis STaga §os Ta Jara el =amnfarstor &1 &y dis, awe
AR o 2, 3R, &. R, 7S faweh, S FeT TR 1/

The special bench of Customs, Excise & Service Tax Aprellate Tribunal of West Block No. 2, R.XK. Puram, New
Delhi in all matters relating to classification and valuation.

IRIFA IRTDE 1(a) H TaTw 10 3rdieil o S7ellar 9T G 2l GIAT o, a0d 3CUTE Yok Ua Hared el sararferaor
(Rece)dr 9RaA avir difee, gfada a1, ageel Y $TdeT 3TAIET JBHGIATG- 30016 S SHle TIRT |/
To the West regional bench of Customs, Excise & Service Tax Appellate Tribunal (CESTA’I(‘J at, 27 Floor

Bgaumah Bhawan, Asarwa Ahmedabad-380016in case of appeals other than as mentioned in para- i{a)
above

el FITanRetor & RT3 TEIT F3 & 19T SR 3918 Yooh (Irdienfaaaresh, 2001, & T aw 6 & sada
TUiRa fT 7R 99T EA-3 1 OR Wil & gof T Siiel SIfRT | S0 § e B A Ueh it o W, ST 3T Lok B AT |
STTS Y FHier 3T Ty T AT, TIT 5 A AT 3G &H,5 oG T9T AT 50 ARG IYT A 374a1 50 g 39¢ § A™ &
ar wHe 1,000 93, 5,000/ $92 3ar 10,000/~ TTX B iR 59 Yo B IS Gewww w1 iR Yo @
ST, T O 3T IO 1 QG & G TR & 9 3l 3 Wi 87 % 9% @ o d@itha
a%smaﬁm%armm%u!ummww,%ﬁmamﬁmmmmmamﬁmﬁ
et Feere & | T 3 (R 515 & o0 3deS-u7 & Wi 500/- F9T & AR e ST e gie |/

The agpeal to_the Appellate Tribunal shall be filed in quadruplicate in form EA-3 / as prescribed under Rule

6 of Céntral Excise {Appeal) Rules, 2001 and shall be accomo%amed %ainst one which at least should be
b a~ fee of Rs. - S of

accompanied = by ] 1,000/- Rs.50 .10,000/-_  where amount
gutydemand/mtgrest/gr%r%talty/remnd is upto_ 5 Lac., 5 Lac to 5 c and above 50 Lac respectively in the

form of crosse in favour cf Asst. Registrar ¢f branch of any nominated public sector bank of the

lace where the bench of any nominated public sector bank of the pldce where the bench of the Tribunal is
situated. Application made for grant of stay shall be accompanied by a fee of Rs. 500/-.

AT wraTfRreReT & wHet e, T sRfeaeT, 19944 aRT 86(1) & AT Yo fAasrarel, 1994, & @ 9(1) &
e UiRa 9o S.T.-58 AR fadl 3 &1 71 Faell U9 30 q1 TorT 308 & faeeyr srder fr oy 8, 3ahr 9y arr
T Y (393 W T Fid YA g1 TiRT) 3R 5780 ¥ F7 & 7 U Uid & T, Jel Qe 1 &9 06 61 Al 3
T IR FHAT, TIC 5 TG I7 3EY FF,5 A $IT I 50 oG 9T oI 37297 50 o $9TC § 370 & & A 1,000/
¥, 5,000/~ T 31T 10,000 /- T o7 TR ST Yoeh 1 AT Foraet | el Yeeh a1 SIFTel, Wa Tl Jrfreiay
" FOTATEROT T AT F HoRs UoReR & 71 ¥ 3 of ardfoeres gty & 3% gawr ol 1&ifea 8% gree garT far e
‘ T P, S5 A 3T T H T TRT a7 GaTod T =arantSaRoT i enar g ¥ | 'R

5 (R 3TR) % T 3ifaeeT-0 % TRT 500/- TIT 1 eiReT Yoe ST Fe g 1/

The:?:a" R‘eal under sub section (1) of Section 86 of the Finance Act, 1994, to the Appell Tribunal Shall b
e g)I‘S as prescribed under Rule 9(1) of the Sgrvice ngeRﬁ gs, ?982, a.r?d Snaﬁ
of the order appealed against {one of which shall be certified copy) and’ should be
1000/- where the amount of service tax & interest demandea’ & penalty levied

be accompanied by a co

%
,. Rs.10,000/- wh the am f
interest demanded & tpfeénal levied is more than fifty Lsakhss /- pere, the ount of service ax &
egls

_favour of the Assistan form of crossed bank draft in

rupees,
rar of the bench of nomihated Publig Secton;i Ba%k of the place where the bench

-~ of'Tribunal 1s situated. / Application made for grant of stay shall be accompanied by a fee of Rs.500/-.
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T Atten ‘10*1 is also invited to the
‘dr'a Service Appcl.au Tribunal i

e 3G, 1994 a7 86 €Y sw-uRriat (2) TF (2A) & Y eot Er wrely arfrer, Yarey Hamared, 1994, & Rosr 92)
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The appeal under sub seCuon (2) and {24) of the secticn 86 the Finance Act 1994, shall be filed 1n For ST.7 as
prescribed under Ru1= (2A) of the Service Tax Rules, 1994 and shall be accompanied by a copy of orcer
of Commissioner Central xcxse or Commissioner, Central Excise (Appeals) (one of which shail be a cert

copy) and copy of the order passed by the Commission ra_n,’no*1zv.rg the Assistant Commissioner or ,wr
Commissioner of Central Excise/ Service Tax to file the appeal befere the Appellate Tribunal.

diar o, Foeard 3TUIE Yok T JARRT T MREOT (R %Qﬁﬁﬁ“ﬂ‘mﬂrﬂﬁﬁrq‘%’vﬁamﬁg‘ s wefes
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aroder Ty 33T v 3rdrer s arey e/
For an appeal to be filed before the CESTAT, under Section 35F of me Central Exg; 1se Act, 1944 which is also
made applicable 0 Service Tex Lnder Section 83 of the Finance Act, 1994, an appeal agamst this order shall lie
before the Tribunal on p ‘ymﬂnt of 10% of the duty demanded \ulcre duty or duty and penalty are in dispute, or
penalty, where penalty alone is in dispuis, previded the amount of pre~depdsit payable wou‘a be subject 10 a
ceiling of Rs. 10 Crores, .

Under Central Excise and Service Tux, = Juty 1

}1) amount defermmed ugnder S
1 amount of erronecus \,cm"

{ am od® shall include :

edit ern,
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Appeal No: V2/76/RAJ/2020

:: ORDER IN APPEAL ::

M/s Tannu Enterprise, Padana, District Jamnagar (hereinafter
referred to as ‘Appellant’) has filed Appeal No. V2/76/RAJ/2020 against
Order-in-Original  No. DC/JAM-1/ST/05/2020-21 dated 17.7.2020
(hereinafter referred to as ‘impugned order’) passed by the Dy
Commissioner, GST Division-l, Jamnagar (hereinafter referred to as

‘adjudicating authority’).

2. The facts of the case are that the Appellant was registered with
service tax having registration No. AAGFT1619LSD001. The inquiry
initiated against the Appellant revealed that they had short paid service
tax during the period from October, 2016 to June, 2017. Hence, the Show
Cause Notice No. V.ST/GSTR-IV/JAM-1/24/2019-20 dated 24.9.2019 was
issued to the Appellant calling them to show cause as to why Service Tax
of Rs. 18,99,737/- should not be demanded and recovered from them
under proviso to Section 73(1} of the Finance Act, 1994 along with
interest under Section 75 and proposed imposition of penalty under
Sections 76,77 and 78 of the Act.

2.1 The above Show Cause Natice was adjudicated by the adjudicating
authority vide the impugned order who confirmed Service Tax of Rs.
18,99,737/- under Section 73(1) of the Act along with interest under
Section 75 and imposed penalty of Rs. 1,89,974/- under Section 76 and Rs.
20,000/~ under Secticn 77(2) of the Act.

3. Aggrieved, the Apoellant has preferred appeal on the grounds that
the adjudicating authority has erred in facts and law in confirming service
tax demand of Rs. 18,99,737/- under Section 73(1) of the Finance

Act, 1994 and imposed penalty under Section 76 of the Act.

4. | find that the Appellant was required to pre-deposit 7.5% of service
tax amount in terms of Section 35F of the Act. The relevant provisions are
reproduced as under:

“SECTION 35F. Deposit of certein porcentage of duty demanded or penalty

imposed before filing appeal. — The Tribunal or the Commissioner (Appeals),
as the case may be, shall not entertain any appeal —
Y under sub-section (1) of section 35, unless the appellant has deposited

"‘-se;s?en and a half per cent. of the duty, in case where duty or duty and penalty are

; : Oh/ Page 3 of 5



Appeal No: V2/76/RAS/2020 ﬂ

in dispute, or penalty, where such penaliy is in dispute, in pursuance of a
decision or an order passed py an oificer of Central Excise lower in rank than
the [Principal Commissioner of Central Excise or Commissioner of Central

Excisel;”

5. On going through the Appeal Memorandum, | find that the Appéiiant has

shown to have deposited Rs. 10,00,000/- as pre-deposit as per Sr. No. 6 of Form

ST-4. On verifying the payment chalian, { find that the Appellant had deposited
Rs. 10,00,000/- on 24.6.2019 i.e. prior to issuante of Show Cause Notice dated
24.9.2019. Further, | find that the adjudicating authority at para 11 of the
impugned order has abserved as under:

" 1
¥

As per details available in impugned show cause notice, the service tax
liability for the pericd from October, ZU16 10 June, 2017 involves serv
dues of Rs. 28,99,737/- for which the Noticee has already paid Rs. 10.00,000/-.

Hence, Show Cause Notice was issued to the Noticee for the reymaining amount

due 1 non-payment / short payvment of  service fax to the tune of Rs, O
18,99,737/->
8. In view of above, it is apparent that the said amount of Rs. 10,060,000/~

deposited by the Appellant prior t¢ issuance of Show Cause Notice was deducled
from total service tax dues of Rs. 28,99,737/- and Show Cause Notice was issued
for demanding service tax of Rs. 18,99,737/- and hence, the said amount of Rs.
10,00,000/- does not pertain to the present case and cannot be considered
the purpose of Section 35F ibid. The Appellant is required to make pre-deposit
of Rs. 1,42,480/- i.e. 7.53%

the provisions of Section 35F ibid. Since, the Appellant has not made payment ¢

3% of service tax in dispute i.e. Rs. 18,99,737/-, as per

pre-deposit of Rs. 1,42,480/-, which % mandatory under Section 33F of Tn= @)

Act, the present appeal cannot be entertained and is requirec o C:

dismissed for non compliance of che provisions of Section 35F of the o
and | do so.
7. in view of above, | urisiu the impugned order and dismiss the

8. s g 63 & sig Wl : -~
e .f:a/ﬁif‘
&. The appezl filed py Aprailang o disposed off a3 above. Y
e i% 5,7
Al PO
SO R AN N
- N VR
B D R AN
-~ {GOF NATH)
g ~rincinat (o mﬁH%i(ﬁi"’”{ﬁ*D”‘em"»
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Attes(ted
R

(V.T.SHAH)
Superintendent{Appeals)

By Read Post AD

Io, Far &, |
M/s. Tannushri Enterprise, .
At Main Bazar, Post Padana, AT FeiAl TS,
Taluka Lalpur, ACT SR, T IETAT, TTeeh! SR,
District Jamnagar. ~, .

STedl S|

gafa™ -

1) U AET HgEd, 98 T AT X UG Feaid 3cU16 e, ORI AT,
IEHSEE SRR o

2) 3T, ] U9 HaT F TG FeAd 3 Yook, TSIHE HFATeE, TSTHIT
T HGF FAAE! 5! )

3) 39 IYFI, T¥G TG TG F UF dedld 3G YodF, AAFIR-1 FHUSeA, HI
3TARTF FIHATE B
T B |
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