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31l.1cl-c1 (3i1li), unc1,'k ciu Mlflci/ 

Passed by ShriGopi Nath, Principal Commissioner (Appeals),Rajkot 

T 3lt 311d/ '1c1 31F4'rc1/ I1ctd/ '1t'-4'l' 3II4-ci, a-cI4 ,j1qI#/c-c1 ll4"&, 

.,ic*;k. I s,IIa-lcldl.l. I iimWl CiU .9'dd / 
Arising out of above mentioned 010 issued by Additional/JointlDeputy/Assistant Commissioner, Central 

Excise/ST I GST, 
Rajkot / Jamnagar / Gandhidham 

sr di&l1  ir iir v T /Name&Address of theAppellant&Respondent 

M/s. Balaji Cement Pipe Products, Ashapura Society, 8A National Highway, Near Laxxninagar Bus Stop, 
MorbL 

8T 3f(3T) a1r cl I -.1Id ITI* 'iiçi ct* /  jjf 3]t c,N( 1a'c1I lI 
Any person aggrieved by this Order-in-Appeal may file an appeal to the appropriate authority in the following 
way. 

10 c-'-Iic, a• 3tI .-fl4Iq,.(UI 41 11J- ,1944 r tutr 
35B 3fi 3iiai, 1994 rcm86 i3 +T *ri  l/ 

Appeal to Customs, Excise & Service Tax Appellate Tribunal under Section 35B of CEA, 1944 / Under Section 
86 of the Finance Act, 1994 an appeal lies to:- 

(') ci41c ,&ui '-tq,.i -ell1d 1* eIIeI RT 5tZr rMlca1 l(4' tl *I' 3jtft5 lIIlc'&ul f 11W t3, 
c''lT2, 31TP.tRi9, roii  tfv I! 

The special bench of Customs, Excise & Service Tax Appellate Tribunal of West Block No. 2, R.K. Puram, New 
Delhi in all matters relating to classification and valuation. 

(ii) jq.cl1 z 1(a)e1c1lv 3 ki ic4tc l'lciiq,' 
gbilc.I 3Tr3 3ieied- $oo iiv I- 

To the West regional bench of Customs, Excise & Service Tax Appellate Tribunal (CESTAT) at, 2' Floor 
Bhaumah Bhawan, Asarwa Abmedabad-380016in case of appeals other than as mentioned in para- 1(aj 
above 

() 3TtT 1Ir T id-slti 3T W9f cpa r f1v ji  ri (3i )leiiqe1l, 200 1,P Ia-t 6 i 3ll9t 
i1t WEA-3 lioii t111V ci1 ,i151 cMl 

3friNl TT qV 5 QII rr jii.l ,5 c*a v r 50 cua cv 3ir 50 3r? 
'f rr: 1,000/-   5,odol- 3iT 10,000/-  F ftfii otiI Ti f tlQld.1 l 1'.c1 t 

rrw, iIi f lll INb '(1<.l( øllól 
i'u il onai lT1T I i't-c tT rr91r, i r iiai ).ii Eli1V c151 1d 314k1r .1NlI1q,UI  t 

I -4dja1 3T(3) 3iT 500/-  dll li 

The appeal to the Appellate Tribunal shall be filed in quadruplicate in forii EA-3 / as prescribed under Rule 
6 of Centi:al Excise (Appeal) Rules 2001 and shall be acconpamed gamst one winch at least should be 
accompanied, by a fee of' Rs. 1 000/- Rs.5000L- Ks.lo,000/- where amount of 
dutydemand/interest/penaity/refund is upto Lac., 5 Lac to 50 tac and above 50 Lap respectively in the 
form of crossed bank draft in favopr of Asst. Registrar of branch of any nominated public sector brk of the 
place where the b,ench of aiy nominated public sector bark of the plape where the bench of the Tribunal is 
situated. Application made br grant of stay shall be accompanied by a tee of Rs. 500/-. 

3TE1ts?l'zr o-tNl)lcMuI 3It, 1?i 3,1994tTRT 86(1) 3 1iaicuc4l, 1994, *ce 9(1) 
dCd ¶r1r'iqi S.T.-5 T,a? tE1, '1I4 i 3T Tr*rpftt, .i4l iii* 

t (i   iifv) 31  v , t r ,iit fr 
ii i-n t.-i! 5 nsi Trfrl1 ,5 eIl  1F 50 eIIa i3i1T50 3TT 1,000/- 
£, 5,0001- 3T5TT 10,0001- 1ad IT *r .iea.i 45l ¶t/i1),i T r1r 34?IT 

Tf1ll I4 I' lIl.i4 ti'1 ),Id 
I r1ir  F f 3t TT 5'lail t1IIL. 5IF 'kIIc1 311 c4l 14,,UI 1 TI1 I19' ' I I7TT 

3r(t3T) iItt 3F-Til1500/- VI-ñ1c1 rr4.ii )dI, li 

The appeal under sub, section LiLof Section 86 of the Finance Act, 1994, to the Appellate Tribunal Shall be 
med in quadruplicate in Form S.1.5 as prescribed ulider  Rule 9(1] pf the Service lax Rules, 1994, and Shall 
be accompanied by a copy of the order appealed against (one of luch shall be certified copy) and should .be 
accomaxued by a fees 01 Rs. 1000/- where the amount of service  tax & interest demanded & penalty ]evied 
of Rs. Lakhs or less, Rs.5000/- where the amount of service tax & interest demanded & penalty levied is 
more than five lakhs but not ex,ceeding Rs. Fifty Lkhs, Rs. 10,000/-. where the amount of service tax & 
interest demanded & penalty levied is more than fifty Lakhs rupees, in the form of crossed bank draft in 
favour of the Assistant Rgistar of the bench of nominated PubliC Sector Bank of the place where the bench 
of Tribunal is situated. / ivpplication made for grant of stay shall be accompanied by a fee of Rs.500/ -. 

(A)  

(B)  



(i) 

(C)  

(i) 

(v) 

(D)  

1c13ZIT,l994lTl1U86 t3trTRT3it(2) *r4I 3i, )ai4'& i.4aJl, 194, f(2) 
ttt(' 9(2A) i dci 1i1c1 tT S.T.-7 aT tift va 3.i flQ4 3TiTëT, 'T 3r'flcl 3TTT 3TrZTr (3r), 5Tit 

c4lC, l(l qi1ltT 3fl*f *r ifZii ii t (i r T1 iSi  iT%) 3( 3TTT TT s'' 3fl 3TTT 
i'41?ci, 'IlT 1ccif Ti5 t 3TI'tIhT Iglcta,ui 115't 3Tf C,c) *,.loi i T k cT 3fltr f 1' t 

d,'j i' 
The appeal under sub section (2) and (2A) of the section 86 the Finance Act 1994, shall be filed in For ST.7 as 
prescribed under Rule 9 (2j &9(2A) of the Service Tax Rules, 1994 and shall be accomp'wied by a copy of order 
of Commissioner Central Excise or Commissioner, Central Excise (Appeals) (one of which shall be a certified 
copy) and copy of the order passed by the Cornrnissionerauthorizing the Assistant Commissioner or Deputy 
Commissioner of Central Excise/ Service Tax to file the appeal before the Appellate Tribunal. 

4-1 , 5*T 3cYEC, TiFt  T1ROT () i 1' 3{t(Wt * icl 3c4[q 3IfI1 
1944 rn35 3   1994 tittrr83 3 r1- ritqI 
3WtiT3T41W tic"lC. Ri/cll rrrr 10 1I'(10%), ia d.fldl ri)r, iii 

1'l kilol fTRi, 3fo-ll 
3TiPri 

*c4la q' 3i'lT "iilol 1ViT' lte' ITT14Ir 
(i) ttgrll 3fiT'c 
(5) 
(iii) 
- rf P14r*m .r(t.2) 31bfi 2014 3IT ft3 
it1Nltfk1 31 tF1'3W)c. ij)f 

For an appeal to be filed before the CESTAT, under Section 35F of the Central Excise Act, 1944 which is also 
made applicable to Service Tax under Section 83 of the Finance Act, 1994, an appeal against this order shall he 
before the Tribunal on payment of 10% of the duty demanded where duty or duty and penalty are in dispute, or 
penalty, where penalty alone is in dispute, provided the amount of pre-deposit payable would be subject to a 
ceiling of Rs. 10 Crores, 

Under Central Excise and Service Tax, 'Duty Demanded' shall include: 
i) amount determined under Section 11 D; 

amount of erroneous Cenvat Credit taken; 
iii) amount payable under Rule, 6 of the Cenvat Credit Rules 

- provided further that the provisions of this Section shall not apply to the stay application and appeals 
pending before any appellate authority prior to the commencement of the lmance (No.2) Act, 2014. 

RTF(q* ig1ui 31TT: 
Revision ppicatlon to Government of India: 

i 3lTi t tT trF'lli1T l 4Iki e'ioic') ,It3clt TIt 3TII'zPT,1994 i tIRT 35EE 
3Il3TlTt ,   t)ui  3TlT frT,Ii aiic.Q.l, 1WWi, ut 3IT c 1, i*1e, ;qi', nt 

/ . 
A revision application lies to the Under Secretpry to the Government ,9f, India, Revision Apphca,non Upit. 
Ministry of Finance Department of Revenue, 4rn fl1oor, Jeevan Deep Building, Parliament Street, lew Delhi-
11OQOT' under Section 35EI of the CEA 1944 in respect of the following case, governed by first proviso to sub-
section ti) of Section-35E thin: 

èllc1 t llh*fI ,1il,l t d-llJicl k  ci51 o1q,il'1 ailc'  qit 11n'&fl  'llI R "i PkMd1o1 i t'ii9' T 1tI 3 
il(ll T  Rdl 
j l(to TI?r lRl"iilol ll1I/ 
In case of any loss of goons, where tfie loss occurs in transit from, a factory to a watehouse or to anotiler 
or from one warehouse to another during the course of processing of the goods in a warehouse or in 
whether in a factory or in a warehouse 

I'ld *1' it ¶it :is ii 1zf'T 5 t 111PI f iq''f d-I[(r gift n$ iyzr g tt 's 

it r1 re 1r8 / 
In case of rebate of duty of excise on goods exported to any country or territory outside India of on excsaI.e 
material used in the manufacture of the goods which are exported to any country or terntory outsae India. 

ir I  ¶oii Trt ?T P9 flf frzir 1i  j / 
In case of'oods d*ported outsidelndia export to Nepal or Ehutan, without payment of duty. 

rci   ft g 3TIr v i 11T gTirnTiRt t ci5cl 'Hl 

3ITT3k4cfd (3) ¶i 3iT(i. 2),1998 i irn 109 et I1m rr c1I 31ekoii)?1 
TqTrTj 

Cred(t of any duty allowed to be utTh7ed towards payment of excise duty on firal products under the provisions 
of this Act or the Rules made there under such ordr is passed by the Conmissoner (Appeals) ott or after, the 
date appointed under Sec. 109 of the Finance (No.2j Act, -1998. 

i'411-c 3TT t Y *&'oi EA-8 k ' T ici1 ici (3 S4J4ioc.i),2001, t i  9 t 
,t13,aIU 3  i3ct iT lr%tl' I 
 1iVI Tt T tIT ic'.114 l  31lfTr, 1944 *r m 35-EE * 1I'PTftr  r 3TRP1r Prt- t 

f 
The above application shiI jie made in duplicate in Form No. EA-8 as specified under Rp.le, 9 of Central txcie 
(Appeals), Mutes, 2001 witrun 3 montls irom the date  on which me order sol.lght to be appealed aairist is 
communicated and shall be aceompamed by two, copies each of the 010 and Order-In-Appeal. It shoul 1so be 
accompanied by a copy of TR-6 Challan evidencing payment of prescribed fee as prescnbed under Section 3o-
EE of CEA, 1944, under Major Head of Account. 

T't Tic'ii '4 PT31 200/- 31*lei i, i'dj 5' 
1000 -/1i1ivI 

The revision app,liation shall be accompanied, by a fee, of Rs. 200/ - where the amount involved in. Rupees C)te 
Lac or less anaa<s. 1000/- where the amount involved ts more than Rupees One Lac. 

p .3trr i 3T1t iT ir t cii 3i?,r i  it r kti iiii sTh 
T ' f' r1TT1' 3 p 

fPT ildi r / In case,if the order covers variousnumbers of order- in Orighial, fee for each 0.1.0. should be 
paid in the aioresaid manner, not withstanding the fact that the one appeal to the Anpellant Tribunal or the 
one application to the Central Govt. As the case may be, is filled to avoid scriptoria wdrk if excising Rs. I iakh 
fee of'Rs. 100/- for each. 

(E piftI   1a-i, 1975, 3T& W 3TFt ' 3ITt Trftr 6.50 aq- 
-'I tOlc' .11' ¶1 cli )O'H 11VI / 
One copy' of application or 0.1.0. as the case may be, and the order of the adjudicating authority shall bear a 
court fee stamp of Rs.6.50 as prescribed under Sdhedule-I in terms of the Court Fee Act'1975, as amended. 

(F I 3clC, P olc 3iT' i1ur (T' 11I1') Jloc, 1982 ' F' 3{' t' d'l10 

1 CiR) '4k11 I / 
Attention is also invited to the rules covering these an other related matters contained in the Customs, Excise 
and Service Appellate Tribunal (Procedure) Rules, 1984. 

(C) iñIlt 3R ri1l'a q,, 1cic1  pI1ii 31Tl1 fIfJTPi 
www.cbec.govin l('  ITi5 I 
For the elaborate detai4ed and latest pr,ovisiops relatin" to filing of appeal to the higher appellate aut,horixv. the 
appeilant may ret'er to toe Deparimentat website www.c'ecgov.in . - 



AppeaL No: V2/60/RAJ/2020 

:: ORDER-IN-APPEAL::  

M/s. Balaji Cement Pipe Products, Morbi (herein after referred to as 

"Appellant") filed appeal No. V2/ 60/ Raj /2020 against Order-in -Original No. 

2/D/2020-21 dated 16.6.2020 (hereinafter referred to as 'impugned order') 

passed by the Asst. Commissioner, Central GST Division, Morbi-I (hereinafter 

referred to as 'adjudicating authority'). 

2. The brief facts of the case are that an offence case was booked against 

the Appellant for clandestine removal of goods. Investigation carried out in the 

matter culminated into issuance of Show Cause Notice No. V.68/AR-

Morbi/ADC/123/2013 dated 11.6.2013, which was adjudicated by the 

Additional Commissioner, Central Excise, Rajkot vide Order-in-Original No. 

170/ADC(BS)/2014 dated 30.1.2014, who inter alia confirmed Central Excise 

Duty demand of Rs. 11,02,195!- under Section IIA(4) of the Central Excise Act, 

1944 along with interest under Section 11AA and imposed penalty of Rs. 

11,02,195/- under Section IIAC ibid. 

2.1 The Appellant filed appeal before the then Commissioner (Appeals), 

Central Excise, Rajkot who vide his Order-in-Appeal No. RJT-EXCUS-000-APP-

55-61-14-15 dated 29.5.2014 set aside the said Order-in-Original dated 

30.1.2014. The Department reviewed the said Order-in-Appeal and filed appeal 

before the Hon'ble CESTAT, Ahmedabad. The Appellant filed refund claim of 

Rs. 19,11,058!- pursuant to Order-In-Appeal dated 29.5.2014, which was 

sanctioned to them. The Appellant was issued protective Show Cause Notice 

No. V.68/AR-Morbi/44/Additional Commissioner(BKS)2015 dated 1.9.2015 for 

erroneous sanctioned of refund of Rs. 19,11,058/- under Section hA of the 

Act. 

2.2. The appeal filed before the CESTAT, Ahmedabad was withdrawn by the 

Department on monetary limits. On withdrawal of the Departmental appeal 

from the CESTAT, Ahmedabad, the adjudicating authority adjudicated the 

Show Cause Notice dated 1.9.2015 supra vide the impugned order and 

confirmed demand of Rs. 19,11,058!- towards erroneous sanctioned of refund. 

Aggrieved, the Appellant has filed the present appeal, in r alia, on 
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following grounds: 

(1) The impugned order passed by the adjudicating authority is incorrect on 

facts as well as law. 

(ii) The Show Cause Notice was issued on the ground that the department has 

preferred an Appeal before CESTAT and it is mentioned in the impugned show 

cause notice that refund to them appears to erroneous depending upon the 

outcome of Appeal filed by the Department; that since the appeal of the 

Department has been dismissed by the CESTAT, confirmation of demand 

without any authority of Law; that it is well settled position of law that, tilt next 

higher appellate forum has not given any contradictory order, last order remains 

final; that in their case, last order of Commissioner (Appeal) is in their favour 

and hence, the impugned order is not legal and proper and liable to be set 

aside. 

(iii) That the department has not submitted any cross objection or 

documentary evidence against the issue raised in the appeal before appellate 

authority; that if they have any point they should have produced before the 

appellate authority; that after decision by the appellate authority, any ground 

raised is after thought and can not be considered later on; that no appeal has 

been filed by the department against the Order-n-Originai No. 1551 dated 

17.09.2014 issued by the Assistant Commissioner, Central Excise Division-i., 

Rajkot grating the refund; that in absence of any appeal against the order 

passed by the Assistant Commissioner, Central Excise, Division-H Rajkot, Show 

cause notice issued for demand and recovery of refund, is not proper, legal and 

sustainable in the eyes of law. 

(iv) That when the main appeal based on which whole issue is depended has 

been dismissed by the CESTAT, the present demand is liable to be dropped on 

this ground itself. 

4. Hearing In the matter was conducted in virtual mode through video 

conferencing with prior consent of the Appellant. Shri Rushi Upadhyay, 

Chartered Accountant appeared on behalf of the Appellant and reiterated the 

rounds of appeal and requested to allow their appeal. 

4 of 8 
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AppeaL No: V2I6OIRAJ/2020 

5. I have carefully gone through the facts of the case, the impugned order, 

appeal memorandum and submission made by the Appellant at the time of 

hearing. The issue to be decided in the present appeal is whether the impugned 

order confirming demand for erroneous sanctioned of refund of Rs. 19,11,058/-

is correct, legal and proper or not. 

6. On going through the records, I find that the Appellant had filed refund 

claim of Rs. 19,11,058/- pursuant to favourable Order-in-Appeal No. RJT-EXCUS-

000-APP-55-61-14-15 dated 29.5.2014 passed by the then Commissioner 

(Appeals), Rajkot, which was sanctioned to the Appellant. Since, the 

Department had challenged said Order-in-Appeal dated 29.5.2014 before the 

Hon'ble CESTAT, Ahmedabad, the Appellant was issued protective demand under 

Section 1 lÀ of the Act, apparently to safeguard the Government Revenue, in the 

event of Tribunal deciding the appeal in favour of the Department. I find that 

the Department withdrew the appeal from CESTAT, Ahmedabad on monetary 

limits. On withdrawal of Departmental appeal from the CESTAT, the 

adjudicating authority adjudicated the said protective Show Cause Notice dated 

1.9.2015 and confirmed the demand. 

7. I find that in the present case, it is not under dispute that refund was 

sanctioned to the Appellant on favourable order passed by the then 

Commissioner (Appeals), Rajkot. The Show Cause Notice dated 1.9.2015 was 

issued to recover refund amount from the Appellant in case the appeal is 

decided by the CESTAT in favour of the Department. Thus, when the Department 

withdrew the appeal from the CESTAT, Ahmedabad, it would mean that there is 

no appeal filed against the Order-in-Appeal dated 29.5.2014 and the said Order-

in-Appeal attained finality. However, the adjudicating authority again decided 

the issue on merit and confirmed the demand under Section hA of the Act 

ignoring the fact that merit of the issue was already decided by the then 

Commissioner(Appeats), Rajkot vide Order-in-Appeal dated 29.5.2014 and the 

same has also attained finality. The adjudicating authority failed to appreciate 

that when the appeal was withdrawn by the Department on monetary limit, the 

Order-in-Appeal dated 29.5.2014 attained finality and the judicial discipline 

required him to have followed the said Order-in-Appeal in letter and spirit. It is 

pertinent to mention that when any appeal is withdrawn on monetary limit from 

any appellate forum, the Department may agitate the issue in appropriate case 

in other appeal proceedings, but it is not open for the adjudicati authority to 
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Appeal No: V2160/RAJI2O2O I 

pass order on merit disregarding binding precedent. 

7.1 My views are supported by the Order passed by the Hon'ble CESTAT, New 

Delhi in the case of RGL Converters reported as 2015 (315) E.L.T. 309 (Tn. 

Del.), wherein it has been held that, 

10. It is axiomatic that judgments of this Tribunal have precedential authority 
and are binding on all quasi-judicial authorities (Primary or Appellate), 
administering the provisions of the Act, 1944. If an adjudicating authority is 
unaware of this basic principle, the authority must be inferred to he 
inadequately equipped to deliver the quasi-judicial functions entrusted to his 
case. If the authority is aware of the hierarchical judicial discipline (of 
precedents) but chooses to transgress the discipline, the conduct amounts to 
judicial misconduct, liable in appropriate cases for disciplinary action. 

11. It is a trite principle that a final order of this Tribunal, enunciating a ratio 
decidendi, is an operative judgment per Se; not contingent on ratification by any 
higher forum, for its vitality or precedential authority. The fact that Revenue's 
appeal against the judgment of this Tribunal was rejected only on the ground of 
bar of limitation and not in affirmation of the conclusions recorded on merits, 
does not derogate from the principle that ajudgment of this Tribunal is per se of 
binding precedential vitality qua adjudicating authorities lower in the hierarchy, 
such as a primary adjudicating authority or a Commissioner (Appeals). This is 
too well settled to justify elaborate analyses and exposition, of this protean 
principle. 

12. Nevertheless, the primary and the lower appellate authorities in this case, 
despite adverting to the judgment of this Tribunal and without concluding that 
the judgment had suffered either a temporal or plenary eclipse (on account of 
suspension or reversal of its ratio by any higher judicial authority), have chosen 
to ignore judicial discipline and have recorded conclusions diametrically 
contrary to the judgment of this Tribunal. This is either illustrative of gross 
incompetence or clear irresponsible conduct and a serious transgression of 
quasi-judicial norms by the primary and the lower appellate authorities, in this 
case. Such perverse orders further clog the appellate docket of this Tribunal, 
already burdened with a huge pendency, apart from accentuating the faith 
deficit of the citizen/assessee, in departmental adjudication." 

7.2 reLy on th dci1ori rendered by the Hon'ble Gujarat High Court in the 

case of Claris Lifesciences Ltd. reported as 2013 (298) E.L.T. 45 (Guj.), wherein 

it has been held that, 

"8. The adjudicating officer acts as a quasi judicial authority. He is bound by 
the law of precedent and binding effect of the order passed by the higher 
authority or Tribunal of superior jurisdiction. If his order is thought to be 
erroneous by the Department, the Department can as well prefer appeal in terms 
of the statutory provisions contained in the Central Excise Act, 1944. 

9. Counsel for the petitioners brought to out notice the decision of the Apex 
Court in the case of tJ'iion of India v. Kamlakshi Finance Corporation Ltd. 
reported in 1991 (55')  E.L.T. 433 (S.C) in which while approving the criticism 
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Appeat No: V2/60/RAJ/2020 

of the High Court of the Revenue Authorities not following the binding 
precedent, the Apex Court observed that :- 

"6. ..It cannot be too vehemently emphasized that it is of utmost importance 
that, in disposing of the quasi-judicial issues before them, revenue officers are 

bound by the decisions of the appellate authorities. The order of the Appellate 
Collector is binding on the Assistant Collectors working within his jurisdiction 
and the order of the Tribunal is binding upon the Assistant Collectors and the 
Appellate Collectors who function under the jurisdiction of the Tribunal. The 
principles of judicial discipline require that the orders of the higher appellate 
authorities should be followed unreservedly by the subordinate authorities. The 
more fact that the order of the appellate authority is not "acceptable" to the 
department - in itself an objectionable phrase - and is the subject-matter of an 
appeal can furnish no ground for not following it unless its operation has been 
suspended by a competent Court. if this healthy rule is not followed, the result 
will only be undue harassment to assessees and chaos in administration of tax 
laws. 

7. The impression or anxiety of the Assistant Collector that, if he accepted the 
assessee's contention, the department would lose revenue and would also have 
no remedy to have the matter rectified is also incorrect. Section 35D confers 
adequate powers on the department in this regard. Under sub-section (1), where 
the Central Board of Excise and Customs (Direct Taxes) comes across any order 
passed by the Collector of Central Excise with the legality or propriety of which 
it is not satisfied, it can direct the Collector to apply to the Appellate Tribunal 
for the determination of such points arising out of the decision or order as may 
be specified by the Board in its order. Under sub-section (2) the Collector of 
Central Excise, when he comes across any order passed by an authority 
subordinate to him, if not satisfied with its legality or propriety, may direct such 
authority to apply to the Collector (Appeals) for the determination of such 
points arising out of the decision or order as may be specified by the Collector 
of Central Excise in his order and there is a further right of appeal to the 
department. The position now, therefore, is that, if any order passed by an 
Assistant Collector or Collector is adverse to the interests of the Revenue, the 
immediately higher administrative authority has the power to have the matter 
satisfactorily resolved by taking up the issue to the Appellate Collector or the 
Appellate Tribunal as the case may be. In the light of these amended provisions, 
there can be no justification for any Assistant Collector or Collector refusing to 
follow the order of the Appellate Collector or the Appellate Tribunal, as the 
case may be, even where he may have some reservations on its correctness. He 
has to follow the order of the higher appellate authority. This may instantly 
cause some prejudice to the Revenue but the remedy is also in the hands of the 
same officer. He has only to bring the matter to the notice of the Board or the 
Collector so as to enable appropriate proceedings being taken under S. 35E(l) 
or (2) to keep the interests of the department alive. If the officer's view is the 
correct one, it will no doubt be finally upheld and the Revenue will get the duty, 
though after some delay which such procedure would entail." 

7.3 I also rely on the decision rendered by the Hon'ble Madras High Court in 

the case of Industrial Mineral Company (IMC) reported as 2018 (18) G.S.T.L. 396 

(Mad.), wherein it has been held that, 

"8. This Court is of the view that when the order passed by the Tr$nal has 
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not been stayed or set aside by the J-ion'bie Supreme Court, it is the bounden 
duty of the Adjudicating Authority to follow the law laid doi by the Tribunal. 
Since a binding decision has not been followed by the Adjudicating Authority in 
this case, this Court can interfere straightaway without relegating the assessee to 
file an appeal." 

8. In view of above discussion, I hold that the confirmation of demand of Rs, 

19,11,058/- for erroneous sanctioned of refund is not sustainable and required 

to be set aside and I do so, 

9. I set aside the impugned order and allow the appeal. 

10. 3f4t1 RT 1 T 3ft f g  k cfI 

10. The appeal filed by the Appellant stand disposed off in above terms. 
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(GOPI'NH)\ ' 
Principal Commissioner(Appeats) 

(ç 
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(V.T.SHAH) 
Superintendent(Appeals) 
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To, 
MIs. Balaji Cement Pipe Products, 
Ashapura Society, 
8A National Highway, 
Near Laxminagar Bus stop, 
Morbi. 
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