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Arising out of above mentioned OO issued by Additional/Joint/Deputy/Assistant Commissioner, Central
Excise/ST / GST,
Rajkot / Jamnagar / Gandhidham

FNAHANEI I & AAT7 TF 9T /Name&Address of theAppellant&Respondent :-

M/s. Balaji Cement Pipe Products, Ashapura Society, 8A National Highway, Near Laxminagar Bus Stop,
Morbi.
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v person aggrieved by this Order-in-Appeal may fil€ an appeal to the appropriate authority in the following
way.
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Appeal to Customs, Excise & Service Tax Appellate Tribunal under Section 35B of CEA, 1944 / Under Section
86 of the Finance Act, 1994 an appeal lies to:-
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The special bench of Customs, Excise & Service Tax Appellate Tribunal of West Block No. 2, R.K. Puram, New
Delhi in all matters relating to classification and valuation.
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To the West regional bench of Customs, Excise & Service Tax Appellate Tribunal (CESTAT) at, 224 Fly
Egg%mah Bhav%n Asarwa Ahmedabad-380016in case of appealgpother than as n:(Ientloned in’ para- ‘i‘(’éj
v
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The appeal to_the Appellate Tribunal shall be filed in quadruphcate inn form EA-3 / as prescribed under Rule
entral Excise Appeal) Rules 2001 and shall be accom anied zil§amst one which at least should be
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place where the bench of y nommated pubhc %ector bank of the ace where the bench of the Tnbunal IS
situated. Application made for grant of stay e accompanied ee of Rs. 500/-.
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The appeal under sub, sectIon 1) of Section 86 of the Finance Act, 1 to the ella] e Tnbunal Shall b
filed - Igpqu adruplicate in Form ‘Sll" 5_as prescribed under Rul e 9(1) of tﬁ4 Tpp 4, and Shall

- be accompame by a co %‘Y of the order appealed against (one of wi ed c&)epé') and should be

: accom amied by a1 ees o O/ hWhelt:r? the amo%mtt_: of sennggx ta&§ &tmtel;:e(sit emggd d gln Y Jevie
of Lakhsor less, R - ere e amount of service interest deman e11 evied 1s
more “than five I s but not éxceeding Rs. Fifty Lakhs, Rs 10 000/— wher the amount gf sertv}{ce
interest demanded levied is more than fifty g in
favour of the ASSIStan R s ar of the bench of nom_nated Pubh Sector Bank the ip ace Where the bench
of Tribunal 1s situated. / Application made for grant of stay shall be accompamed by a fee of Rs.500
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he appeal under sub section (2) and (2A) of the section 86 the Finance Act 1994, shall be filed in For ST.7 as
prescngegi under Rule 9 (2} &9(2A) of the Service Tax Rules, 1994 and shall be accompanigd gy rﬁzo;; osfl(.)rdg;E
of Commissioner Central Excise or Commissioner, Central Excise (Appeals) (one of which shall be & certified

copy) and copy of the order passed by the Commissioneranthorizing the Assistant Commissi Depu
Commissioner of Central Excise) Service Tax 1o e the appeal before the Appellate Tribunal, o Deputy
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For an appeal to be filed before the CESTAT, under Section 35F of the Central Excise Act, 1944 which is also
made applicable to Service Tax under Section 83 of the Finance Act, 1994, an appeal against this order shall lie
before the Tribunal on payment of 10% of the duty demanded where duty or duty and penalty are in dispute, or
penalty, where penalty alone is in dispute, provided the amount of pre-deposit payabie would be subject to a
ceiling of Rs, 10 Crores, .

Under Central Excise and Service Tax, “Duty Demanded” shall include :

1) amount determined under Section 11 D;
i1) amount of erroneous Cenvat Credit taken;
{iiz) amount payable under Rule 6 of the Cenvat Credit Rules
- provided further that the provisions of this Section shall not %gpl 7 to the stay application and appeals

pending before any appellate authority prior to the commencement of the Finance (No.2) Rct, 2014.
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A revision_application lies to the Under Secretarv, to the Government of India, Revision Applicadon_ Unit,
Ministry of Pplgance, Department of Revenue, 4th Tloor, Jeevan Deep Building, Parhament Su%pet, New Delh-

éelgt?c?rf 1 ﬁr})c}gsreggggggsssg)ﬁi)d?f the CEA 1944 in respect of the following case, governed by first proviso to sub-
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In case of any losg of goods, where the loss gccurs in trapsit from a factory to a warehouse or to another i
or from one warehouse to another during the course of processing of the goods in a warehouse or 11 s
whether m a factory or in a warehouse
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in case of rebate of duty of excise on goods exported to any country or territory outside India of on excisable
material used in the manufacture of the goods which are exported to any country or terrtory outside india.
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In case of Boods ekported outsidelndia export to Nepal or Bhutan, without payment of duty.
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Credit of any duty allowed to be utilized towards pgyevz:_nent of excise duty on final products under the provisions

of this Act or the Rules made there under such order is passed by the Commissioner {Appeals) on or after, the
date appointed under Sec. 109 of the Finance (No.2j Act, %998. Y (App ) '
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The revision aé)%li(":’atjon shall be accompanied by a fee of Rs. 200/- where the amount involved 10 Rupees One
Lac or less and Rs. 1000/- where the amount involved is more than Rupees One Lac.

o 3 A A HE A RN w1 G § A G JF e F I Y 1 9T, I9GFT 47 @ T el WY 5
e & 1 g o B et 08 ¥ 9 & T genieiy rdel Aieeer B v srdier a7 AR WIER ) O W
ToRaT ST €71 / In case,if the order covers variousnumbers of order- in Original, fee for each 0.1.0. should be
paid in the aforesaid manner, not withstanding the fact that the one appeal to the Apﬁeﬂant Tribugal or the
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One copy of application_or 0.1.0. as _the case may be, and the order of the adjudicating quthority shall bear a
court fe€ stamp of Rs.6.50 as prescribed under Schedule-I in terms of the Court Fee Act;1975, as amended.
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Attention is also invited to the rules covering these other related matters contained in the Customs, Excise
and Service Appellate Tribunal (Procedure) Rules, 13‘%’? =
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For the elaborate, detailed and {atest rovisions relatng to filing of appeal to the higher appellate authority, the
appellant may refer ¢ the Departmentat website www.Chec.gov.in




Appeal No: V2/60/RAJ/2020

:: ORDER-IN-APPEAL ::

M/s. Balaji Cement Pipe Products, Morbi (herein after referred to as
“Appellant”) filed appeal No. V2/60/Raj/2020 against Order-in-Original No.

2/D/2020-21 dated 16.6.2020 (hereinafter referred to as ‘impugned order’)
passed by the Asst. Commissioner, Central GST Division, Morbi-l (hereinafter

referred to as ‘adjudicating authority’).

2. The brief facts of the case are that an offence case was booked against
the Appellant for clandestine removal of goods. Investigation carried out in the
matter culminated into issuance of Show Cause Notice No. V.68/AR-
Morbi/ADC/123/2013 dated 11.6.2013, which was adjudicated by the
Additional Commissioner, Central Excise, Rajkot vide Order-in-Original No.
170/ADC(BS)/2014 dated 30.1.2014, who inter alia confirmed Central Excise
Duty demand of Rs. 11,02,195/- under Section 11A(4) of the Central Excise Act,
1944 along with interest under Section 11AA and imposed penalty of Rs.
11,02,195/- under Section 11AC ibid.

2.1 The Appellant filed appeal before the then Commissioner (Appeals),
Central Excise, Rajkot who vide his Order-in-Appeal No. RJT-EXCUS-000-APP-
55-61-14-15 dated 29.5.2014 set aside the said Order-in-Original dated
30.1.2014. The Department reviewed the said Order-in-Appeal and filed appeal
before the Hon’ble CESTAT, Ahmedabad. The Appellant filed refund claim of
Rs. 19,11,058/- pursuant to Order-in-Appeal dated 29.5.2014, which was
sanctioned to them. The Appellant was issued protective Show Cause Notice
No. V.68/AR-Morbi/44/Additional Commissioner(BKS)2015 dated 1.9.2015 for
erroneous sanctioned of refund of Rs. 19,11,058/- under Section 11A of the
Act.

2.2. The appeal filed before the CESTAT, Ahmedabad was withdrawn by the
Department on monetary limits. On withdrawal of the Departmental appeal
from the CESTAT, Ahmedabad, the adjudicating authority adjudicated the
Show Cause Notice dated 1.9.2015 supra vide the impugned order and

confirmed demand of Rs. 19,11,058/- towards erroneous sanctioned of refund.

: 3. Aggrieved, the Appellant has filed the present appeal, injr alia, on
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following grounds:
(i) The impugned order passed by the adjudicating authority is incorrect on

facts as well as taw.

(iiy  The Show Cause Notice was issued on the ground that the department has
preferred an Appeal before CESTAT and it is mentioned in the impugned show
cause notice that refund to them appears to erroneous depending upon the
cutcome of Appeal filed by the Department; that since the appeal of the
Department has been dismissed by the CESTAT, confirmation of demanc
without any authority of Law; that it is well settled position of law that, till next
higher appellate forum has not given any contradictory order, last order remains
final; that in their case, last order of Commissioner (Appeal) is in their favour
and hence, the impugned order is not legal and proper and liable to be set

aside.

(iiiy That the department has not submitted any cross objection or
documentary evidence against the issue raised in the appeal before appellate
authority; that if they have any point they should have produced before the
appellate authority; that after decision by the appellate authority, any ground
raised is after thought and can not be considered later on; that no appeal has
heen filed by the department against the Order-in-Original No. 1351 catec
17.0%.2014 issued by the Assistant Commissioner, Central Excise Divis

Rajkot grating the refund; that in absence of any appeal against the crcer
passed by the Assistant Commissioner, Central Excise, Division-ll Rajkot, Show
cause notice issued for demand and recovery of refund, is not proper, legal and

sustainable in the eyes of law.

{iv} That when the main appeal based on which whole issue is depended has
been dismissed by the CESTAT, the present demand is liable to be dropped on

is ground itself.

4. Hearing in the matter was conducted in virtual mode through video
conferencing with prior consent of the Appellant. Shri Rushi Upadhyay,
Chartered Accountant appeared on behalf of the Appellant and reiterated the

grounds of appeal and requested to allow their appeal.
&

¥

/
7
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Appeal No: V2/60/RAJ/2020

5. | have carefully gone through the facts of the case, the impugned order,
appeal memorandumn and submission made by the Appellant at the time of

hearing. The issue to be decided in the present appeal is whether the impugned
order confirming demand for erroneous sanctioned of refund of Rs. 19,11,058/-

is correct, legal and proper or not.

6. On going through the records, | find that the Appellant had filed refund
claim of Rs. 19,11,058/- pursuant to favourable Order-in-Appeal No. RJT-EXCUS-
000-APP-55-61-14-15 dated 29.5.2014 passed by the then Commissioner
(Appeals), Rajkot, which was sanctioned to the Appellant. Since, the
Department had challenged said Order-in-Appeal dated 29.5.2014 before the
Hon’ble CESTAT, Ahmedabad, the Appellant was issued protective demand under
Section 11A of the Act, apparently to safeguard the Government Revenue, in the
event of Tribunal deciding the appeal in favour of the Department. | find that
the Department withdrew the appeal from CESTAT, Ahmedabad on monetary
limits. On withdrawal of Departmental appeal from the CESTAT, the
adjudicating authority adjudicated the said protective Show Cause Notice dated
1.9.2015 and confirmed the demand.

7. | find that in the present case, it is not under dispute that refund was
sanctioned to the Appellant on favourable order passed by the then
Commissioner (Appeals), Rajkot. The Show Cause Notice dated 1.9.2015 was
issued to recover refund amount from the Appellant in case the appeal is
decided by the CESTAT in favour of the Department. Thus, when the Department
withdrew the appeal from the CESTAT, Ahmedabad, it would mean that there is
no appeal filed against the Order-in-Appeal dated 29.5.2014 and the said Order-
in-Appeal attained finality. However, the adjudicating authority again decided
the issue on merit and confirmed the demand under Section 11A of the Act
ignoring the fact that merit of the issue was already decided by the then
Commissioner(Appeals), Rajkot vide Order-in-Appeal dated 29.5.2014 and the
same has also attained finality. The adjudicating authority failed to appreciate
that when the appeal was withdrawn by the Department on monetary limit, the
Order-in-Appeal dated 29.5.2014 attained finality and the judicial discipline
required him to have followed the said Order-in-Appeal in letter and spirit. It is
pertinent to mention that when any appeal is withdrawn on monetary limit from
any appellate forum, the Department may agitate the issue in appropriate case

in other appeal proceedings, but it is not open for the adjudicatio;uthority to
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Appeal No: V2/60/RA1/2020

pass order on merit disregarding binding precedent.

7.1

My views are supported by the Order passed by the Hon’ble CESTAT, New
Delhi in the case of RGL Converters reported as 2015 (315) E.L.T. 309 (Tri. -

Del.), wherein it has been held that,

7.2

“10. It is axiomatic that judgments of this Tribunal have precedential authority
and are binding on all quasi-judicial authorities (Primary or Appeliate),
administering the provisions of the Act, 1944, If an adjudicating authority is
unaware of this basic principle, the authority must be inferred to be
inadequately equipped to deliver the quasi-judicial functions entrusted to his
case. If the authority is aware of the hierarchical judicial discipline (of
precedents) but chooses to transgress the discipline, the conduct amounts to
judicial misconduct, liable in appropriate cases for disciplinary action.

11. It is a trite principle that a final order of this Tribunal, enunciating a ratic
decidendi, is an operative judgment per se; not contingent on ratification by any
higher forum, for its vitality or precedential authority. The fact that Revenue’s
appeal against the judgment of this Tribunal was rejected only on the ground of
bar of limitation and not in affirmation of the conclusions recorded on merits,
does not derogate from the principle that a judgment of this Tribunal is per se of
binding precedential vitality qua adjudicating authorities lower in the hierarchy,
such as a primary adjudicating authority or a Commissioner (Appeals). This is
too well settled to justify elaborate analyses and exposition, of this protean
principle.

12.  Nevertheless, the primary and the lower appellate authorities in this case,
despite adverting to the judgment of this Tribunal and without concluding that
the judgment had suffered either a temporal or plenary eclipse (on account of
suspension or reversal of its ratio by any higher judicial authority), have chosen
to ignore judicial discipline and have recorded conclusions diametrically
contrary to the judgment of this Tribunal. This is either illustrative of gross
incompetence or clear irresponsible conduct and a serious transgression of
quasi-judicial norms by the primary and the lower appellate authorities, in this
case. Such perverse orders further clog the appellate docket of this Tribunal,
already burdened with a huge pendency, apart from accentuating the faith
deficit of the citizen/assessee, in departmental adjudication.”

| rely on the decision rendered by the Hon’ble Gujarat High Court in the
case of Claris Lifesciences Ltd. reported as 2013 (298) E.L.T. 45 (Guj.), wherein

it has been held that,

“8.  The adjudicating officer acts as a quasi judicial authority. He is bound by
the law of precedent and binding effect of the order passed by the higher
authority or Tribunal of superior jurisdiction. If his order is thought to be
erroneous by the Department, the Department can as well prefer appeal in terms
of the statutory provisions contained in the Central Excise Act, 1944.

9. Counsel for the petitioners brought o our notice the decision of the Apex
Court in the case of Union of India v. Kamlakshi Finance Corporation Lid.
reported in 1991 (55) E.1.T. 433 (8.C.) in which while approving the criticism

[}
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Appeal No: V2/60/RAJ/2020

of the High Court of the Revenue Authorities not following the binding
precedent, the Apex Court observed that :-

“6...It cannot be too vehemently emphasized that it is of utmost importance
that, in disposing of the quasi-judicial issues before them, revenue officers are

bound by the decisions of the appellate authorities. The order of the Appellate
Collector is binding on the Assistant Collectors working within his jurisdiction
and the order of the Tribunal is binding upon the Assistant Collectors and the
Appellate Collectors who function under the jurisdiction of the Tribunal. The
principles of judicial discipline require that the orders of the higher appellate
authorities should be followed unreservedly by the subordinate authorities. The
more fact that the order of the appellate authority is not “acceptable” to the
department - in itself an objectionable phrase - and is the subject-matter of an
appeal can furnish no ground for not following it unless its operation has been
suspended by a competent Court. If this healthy rule is not followed, the result
will only be undue harassment to assessees and chaos in administration of tax
laws.

7. The impression or anxiety of the Assistant Collector that, if he accepted the
assessee’s contention, the department would lose revenue and would also have
no remedy to have the matter rectified is also incorrect. Section 35D confers
adequate powers on the department in this regard. Under sub-section (1), where
the Central Board of Excise and Customs (Direct Taxes) comes across any order
passed by the Collector of Central Excise with the legality or propriety of which
it is not satisfied, it can direct the Collector to apply to the Appellate Tribunal
for the determination of such points arising out of the decision or order as may
be specified by the Board in its order. Under sub-section (2) the Collector of
Central Excise, when he comes across any order passed by an authority
subordinate to him, if not satisfied with its legality or propriety, may direct such
authority to apply to the Collector (Appeals) for the determination of such
points arising out of the decision or order as may be specified by the Collector
of Central Excise in his order and there is a further right of appeal to the
department. The position now, therefore, is that, if any order passed by an
Assistant Collector or Collector is adverse to the interests of the Revenue, the
immediately higher administrative authority has the power to have the matter
satisfactorily resolved by taking up the issue to the Appellate Collector or the
Appellate Tribunal as the case may be. In the light of these amended provisions,
there can be no justification for any Assistant Collector or Collector refusing to
follow the order of the Appellate Collector or the Appellate Tribunal, as the
case may be, even where he may have some reservations on its correctness. He
has to follow the order of the higher appellate authority. This may instantly
cause some prejudice to the Revenue but the remedy is also in the hands of the
same officer. He has only to bring the matter to the notice of the Board or the
Collector so as to enable appropriate proceedings being taken under S. 35E(1)
or (2) to keep the interests of the department alive. If the officer’s view is the
correct one, it will no doubt be finally upheld and the Revenue will get the duty,
though after some delay which such procedure would entail.”

7.3 | also rely on the decision rendered by the Hon’ble Madras High Court in
the case of Industrial Mineral Company (IMC) reported as 2018 (18) G.S.T.L. 396
(Mad.), wherein it has been held that,

“8. This Court is of the view that when the order passed by the Tribynal has
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not been stayed or set aside by the Hon’ble Supreme Court, it is the bounden
duty of the Adjudicating Authority to follow the law laid down by the Tribunaj.
Since a binding decision has not been followed by the Adjudicating Authority in
this case, this Court can interfere straightaway without relegating the assessee to
file an appeal.” :

8. In view of above discussion, | hold that the confirmation of demand of Rs.
19,11,058/- for erroneous sanctioned of refund is not sustainable and requirad
to be set aside and | do so.

g. [ set aside the impugned order and ailow the appeal.

10.  edftersdal g1 ) 8 andie w1 Piuery suded a8 | fear wnar 81

10.  The appeal filed by the Appellant stand disposed off in above terms.
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By RPAD
| M/s. Balaji Cement Pipe Products, | , o |
| Ashapura Society, Faw Srensh AT UBY UrEE,
‘ 8A National Highway, FTRGIT WSS, AWAS §1EF, |
o ! ~ w :
Near Laxminagar Bus stop, sEdeeR T ' & ww, B |
| Morbi. 7 ‘ |
1) VEIE FET HIYET, FE U9 d97 X UG SeArd e e, IR AT

IFHEEE HT FATHRT §|
2) ATy, GF TF VAT FX VE Fedrd IENE Yo, AHPE IYFAA, TSI
FT HTERUH HAGE &

3) TR rgEE, Ry oF QT @7 Ud FE ST Y6, Hrd-1 Foss, &




