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Arising out of above mentioned OlO issued by Additional/Joini/Deputy/Assistant Commissioner, Central
Excise/ST / GST,

Rajkot / Jamnagar / Gandhidham

FrfeEET&ITIaTE) &7 A1 U9 9aT /Name&Address of theAppellant&Respondent :-
M/s. J.K.Securities & Consultancy, 103, Sagar Arcade, OPP. Gurukul, Gondal Road, Rajkot.

¢ e} ¥ S ws sl Reiaia ik F sura affadl [ wiffesor & e T g S gFAT Y
Any person aggrieved by this Order-in-Appea! may fil€ an appeal to the appropriate authority in the foilowing
way.

T ek FeR 3EUTE EF TE Aara FIIR FraTieer & Ui ardie, s 3ang I FRPEE 1944 A URr
358 & 3iceid e aw 3fRfere, 1994 € gri 86 ¥ 3icdla Pearaf@+d S & A & i/

Appeal tc Customs, Excise & Service Tax Appellate Tribunal under Section 352 of CEA, 1944 / Under Section
8¢ of the Finance Act, 1994 an appeal lies to:-

FIERTT et @ Fraloed A TIe AT Yok, FoEr T 3G Yok U6 Yt sTdreins srarfretor Y faay ¥, dwe
&ollep of 2, 3. ¥, TH, 7§ Reed, = G st aitge I/

Ttre speciai benich of Customs, Excise & Service Tax Appeliate Tribuna! of West Block No. 2, R.K. Puraia, New
Delhi in all matters relating to classification and valuation.

IRIF TRESY 1(a) 3 TATT 210 3rflell & Jrarar AF §ofr 3 T ¢fewn, FET 36978 Yoo Td YaTa ATy SIrriaRior
(Feree)d afRa arie e, gfaci e, sgRIch sraw IETaY HEHCHIE- 3¢oo 1 Y oiell WY I/

To the West regional bench of Customs, Excise & Service Tax Appellate Tribunai {CESTAT) at, 2rd llgor
B}k)laumalx Bhawan, Asarwa Ahmedabad-380016in case of appeals other than as mentioned i para- 1(aj
above

IR S ArTUERT & THET 9T ST S & o0 S IUTg oS (Fe AR, 2001, & A 6 F R
fuifia fw 73 o197 EA-3 & R 9Rat # ot Rt i TniRe | gt T @ 37 U 0T & T, S Se9g Yo B AT,
ST T Al 3T T TAT FAAT, TAC 5 G AT 3HY FH,5 ARG YT A7 56 ARG TOT I a7 50 o T9¢ § 30F §
ar Faer 1,000/~ F92, 5,000 T 30T 10,000/ 93 @ PR s geer Y i werer #1 el e #r
ST, T T el ~aenfRienor = Qe % Wl YSTFl & oA & el 3 o & & & gary ol Taifed

gITe SER; foharr Strem TRy | Feile e w1 oA, A A 39 Aarn # gl uiiv STel wHita 5y Aarafie o f
<R TR & | T9Te 3T (R HTER) & ToIw Hdeer-a% F ¥y 500/~ F9T & FIHTfer Qo ST et giem 1/

The appeal to_the Appellate Tribunal shalil be jited in quadruplicate in form EA-3 / as prescribed under Rule
6 of Céntral Excisc E;\ppeal) Rules, 2001 and spall be accomo%amed %(gamst ong —hich at least siould be
accompanied . by " a ce O Rs. 1,000/- _ Rs.5000/- 5.10,000/-_  where  amount of
dutydemand,’mterest/&enalty/remnd is upto 5 Lac., 5 Lac to S ‘Lac cad abovée 50 Lac respectively 1n the
torii of crossed bank draft i Tavour of Asst. Registrar of brancgh of any nominated pubiic sector bark cf the

lace where the bench of any nominated public sector banic of the pldace where the beneh of the Tribuinal is
situated. Application made for grant of siay sheall be accormpanied by 2 fee ¢i Rs. 500/ -.

3rfielir sarRMRIHTUr & TeT 3, & 8T, 1 004dr amy 86(1) & et Qo fomraarel), 1994, % aras (1) &
a5 fFHife oa7 8.1.-58 IR vl A & 57 ad=h vd ¥ad 9 198 neu & [y wdr & ol 8, sEh at ' A
Felvat Y (3FH T 0w uld T 2 mifRe) v 1AW W oww o #1 oF 9id & wy, Fet Shens Al [ sare & wter 3R
AT IIT ST, ST 5 A I SEW FE,S W FGT A GG TIRT YUT T TG 50 SR ST I 30F & arswawer 1,600/
I9Y, 5,000/- I 30547 10,000/ - IUL ot RS 537 vow A Uid Teidw H1i DERT Yod o §od, Heiow el
SarTeIERoT £ A & wErE VTR & A o By o Gt & & F@ qarr ol W@iTea §% 3 gar R sae
WRY | GO SIFC &1 791, 36 $ 38 i 3§37 whie s §oiag adfem ST f o Be g | 'ee
I (T ) & Tone Hidea-0 & I 560/ T ol AT <[oeh ST el B¥rT 1

) gl‘; of Section 86 of the Minance Act, 1994, 1o the Appellate Tribunal Shall be
filed 11 quadruplicate in Form S.T.5 as prescribed under Rule 9(1) of thic Service Tax Rules, 1994, and Shall

“-. be accompanied by a co;}y I%f tl}((e) é)rlgd,er gppealed against fone of which shail be certified cop&fj and should bg
S, 1

‘accompanted by a fees o 0/- wbere the amourni of service tax & interest demanded & penalty levied
ot Rs.’5 Lakhs or less, Rs.5000/- where the amount of service tax & interest demanded & penalty levied is
more than gdve lakhs but not e€xceeding Rs. Iifty Lakhs, Rs.10,000/- where the amount of service tax &
wnterest demanded & penalty levied is more than fifty Lakhs rupees, in the form of crossed bank draft in
favour of the Assistant R([egsgr.ar of the bencn of nominated Public Secter Bank of the fpla\':e where the bench
of Trabunal 1s situated. / Appiication made for grant of stay shali be accczapanied by a fee of Re.508/-.
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@ HfRSTH, 1944Hr aRT 86 & 3T-UAHT (2) TE (24) F AHAIT gof A N I, FaE AT, 1994, F R 9(2)
T 9(2A) & T WHiRe yuT S.T.-7 & Y 1 FHA U IHH I HIYFA, I 3G Yot AT WA (e, FeLrT
391G ¢[¢% arT RS e 6 3 foat @aeer &1 (307 § 0 vl iU gl wfee) SR e ganT Aerdd Aiged st
3UGEFd, FNT ST ol YAk, T SRl FIrnfleRer # FAE Zof et F G &3 arer aneer i Wi & 7
T IEGEE |/ v

The apgeal under sub section (2) and (24} of the section 86 the Finance Act 1994, shall be filed in For ST.7 as
prescribed under Ruie 9 {2) &9(2A) of the Service Tax Rules, 1994 and shall be accompanizd by 4 copy of order
of Commissicner Central Excise or Commissioner, Central Excise (Appeals) (one of which shall be’a certified
copy) and copy «f the order nassed by the Commissionerauthonizing the Assistant Commissioner or Deputy
Com:nissioner of Central Excise/ Service Tax te file the appeal before the Appellate Tribural

HrAY Yeh, g 2T YeF Ud [ara Il wideT (@R7) & 9 el & JTer & FE 3cU1e o Hfefaas
1944 &Y YRT 35U F: Jieid, S B Falra sifRifeae, 1994 Y Ry 83 & T qar 1 o I A 7S ¥, 3w neerd i
ey srfieo" & Jidte aRd Y 3TIE Yook AaT T AHET & 10 e (10%), ST Hiar va Syt Rarfed &, 21 F3e, s
S AT Rafe &, @1 ST R o, wet B 3 URT & e o 6 o anl e 3 aR g A0S ST
H®F T & .
aﬁaamla'?ﬁva‘;?am% Feriel “HT v AT e 7 et niFe

@) aRT 11 8 & HA S THA -

(i) e FAT E oY 1S T AT

(i31) T v e & um 6 % 3iada S e

- Aud aE (6 TE GRT & graue R (d. 2) 3TTEe 2014 % aer @ qd Rl ardehy wifterd & weet

TETeiier T 31 Ta T @) o] TR e/
For an appeal to be fi'ed before the CESTAT, under Section 35F of the Central Excise Act, 1944 which is also
made applicable to Service Tax under Section &3 of the Finance Act, 1994, an appeal against this order shall lie
befere the Trivunal on paymeant of 10% of the daty demanded where duty or duty and penalty are in dispute, or
penalty. where penalty alone is in dispute, provided the succunt of pre-deposit payat:le would be subject to a
ceiling o Rs 10 Crares, . .

Under Central Excise and Service Tax, “Duty Demanded” shall include :

(i) amount dstermined under Section 11 D;
it} emount >f erroneous Cenvat Credit taken; .
i1} amount payable under Rule 6 of the Cenvat Credit Rules

- provide! further that the provisions of this Section shall not :‘a;gpllg
pending nefere any appeliate cuthority prior to the commencament of the

FR6 BN BITTOFT AEEA

Revision g#piication to Government of India: .

g MEPT i GARTCTIRH RFfaf@d #el 7,540 Ic0e Yo HBATH,1994 1 URr 358E & YUswids &
ey Rid, A THR, TAURIOT e ShiS, T o, Gored faster, aiel #fow, Shaet 8 s7aieT, Hae A9, 7S
fel-1,0001, a1 R snen =nfew| /

A revision zla;pphcatjon lies tc the Under Secretar%l to the Government of India, Revision Application Unit,
Ministry of Finance, Department of Revenue, 4th ¥loor, Jeevan Deep Building, Parhament Street, New Delhi-
11C00CT, under Section 35EE of the CEA 1944 in respect of the following case, governed by first proviso to sub-
section {1) of Section-358 ibid.

i A & TRy AwaE & A A, FEl JHAe G A &) R SREW @ $51 IE & IR & SR ar e 3
mﬁmﬁﬂ%@h@mﬂgﬁ $1EN 76 URITH T R, I7 Frdll SR I8 7 AT HSROT 7 AT & THEaoT & NI,
T SRER T 7L IR IE A M & e B FwR Al

In case of any loss of goods, where e loss gccurs in transit from a factory to a warehouse or to another factory

or iroin one warehouse to another during the course of processing of the goods in a warehouse ¢r in storage
vrhether i a factory or in a warehouse

el b agT ot USg 41 41 A Tl o T8 AT % fafeeior 7 yigerd Fed A o 91 S 30U e & o (ReT) &
HHAA F A IR F Tigs By T A7 84 oy T Hr i g/ , . _

Ir case of rebate sf duty of excise on goods_exported to any country or territory outside India of or: exwisable
material used ir. the manufacture of the goods which are exported to any country or territory outside India.

afes 37917 Y75 T 4Tl e QAT 1R & aTe], Auer 47 $fete b A et frararan & /

I: case of Zoods ¢..pcrted outsidelndia export to Nepal or Bhutan, without payment of duty.

T 3¢9E F IeUTEST Y T ST T o 392 e 38 HAfAEH vd sua e wiaurEl & dgd A 6 S 8
i T 3T G 3G (3rer) % ZaRT e AT (3% 2),1998 & GRT 109 % g@RT Frad & 71 A1l 3rvrar SRR
R AT TG H aTdg Fe gl .

Credit of any duty allowed te be utiliced towards payment of excise duty on final products under thc provisions
of tuis act or the Rules made¢ there under such order is Iiassed by the Commissioner (Appeais) on or after, the
date @pnointed uncer Sec. 109 of the Finance (No.2) Act, 1998,

SHIFT Jdes @ o Uidar yud §E&A1 EA-8 &, St Y Fegig Seree Yooh (3rden)radmiae, 2001, & T 9 % siaad
ffese 8, gu e & TUNUT & 3 AE & Il B S AR | ST ATdest 3 TR Jof Haer & Idier Heer & & s
et by S AT T & ST 3G ek 3ATAH, 1944 Y URT 35-EE & Fgd uiRe o B el & any &
Rk R TR-6 F Hid Fevad A AT TIfRE| /

The abiove apnlication shall be made in dL}ﬁplicate in Form No. EA-8 as specified under Rule, 9 of Cen*ral Excise
{Appeals) Rules, 2001 withinr 3 months from the date on which the order sought to be appeealed against is

ccmmunicated and shall be accompanied by, two copies each of the OIQ and Order—In—Apg)e . "It should also be
accompanied by a copy of TR-6 Challan evidencing pavment of prescribed fee as prescribed under Section 35-

EE of CEA, 1944, under Majcr Head of Account.

Y {IETOT Haee & WY Rero T RuiRa Qo 1 srereh & s @iy | ,
ST Helael I U T T AT IHY HF g1 At T9L 200/ - T I FRar e 3N A7 Gol9at 1 T g w73 @ ST 8
o TG 1000 -/ T AT AT AT )

The rev.sion a}ig:%;iéatjon shall be accompanied by a fee of Rs. 200/- where the amount involved in Rupees One
Lac ¢ less and Rs. 1000/ - where the ount invoived is more than Rupees One Lac. ’

IR 56 ST F FF HA WM T FARY § ot T 7 I F AT Yo &7 $o7emed, S9GFd o1 @ Ry amey =y 5w
aw%g\ﬁgv&"f@r%w@rmﬁmﬁﬁv YR IR AATTREHIOT Y U 3T A7 FET TEFR BT TF Az

a1 A 871 / In case,if the ovder covers variousnumbers of order- in Original, fee for each 0.1.0. shuuld be
paid in the aforeraid manner, not withstanding the fact that the one appeal to the Appellant Tribunal or the
thl::e'\% j}.cla&)o/n tfgltlg;:c%entral’ Govt. As the case may be, is filled to avoid scriptoria work if excising Rs. 1 lakh

JLTEINTET FARE [eeh HTATNTH, 1975, & Hqel-1 & AR 3 HCY TG T AU 1 yied R AR 6.50 9 &1
STy e fefhe Ja e TRy

One copy of application or O.1.O. as_the case may be, and the order of the adjudicating authority shall bear a
ccqut fepe}?stam%pof Rs.6.50 as prescribed under Sc%edule—l in terms of the CourJt Fee Actfgl 75, astgmended.

AT 9o, FAIT 37T Yods Td [ar Ifiend sargriaeoT (F faft) Traemmach, 1982 # it v swg wafeua amal
F TEATAT F are A Y 31 o e s fia Brar S 2/

Attention is also invited to the rules covering these and other related matters contained in the Customs, Excise
and Service Appellate Tribunal (Procedure) Rules, 1982.

3o FATT SITHRY &1 37 aTie ata § Fefa s, 6] AR ddeas mamEl & fav, wderdt i dawse
www.cbec.gov.in &I & THA £ |

to the stay agplicg(t)ii)il and appeals
ct, .

inance (No.2)

- ~For the-elaborate, detailed and latest Frovisions relating to filing of appeal to the higher appellate ‘authority, the
"~ ... appellant may refer to the Departmen

al website www.cbec.gov.in
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Appeal No: V2/65/RAJ/2020

:: ORDER-IN-APPEAL ::

M/s. J.K. Securities & Consultancy, Rajkot (hereinafter referred to as
“Appellant”) filed appeal No. V2/65/Raj/2020 against Order-in-Original No.

3/JC(AKS)/2020-21 dated 13.7.2020 (hereinafter referred to as ‘impugned
order’) passed by the Joint Commissioner, Central GST, Rajkot (hereinafter

referred to as ‘adjudicating authority’).

2. The brief facts of the case are that the Appellant was engaged in
providing Security Service and Manpower Recruitment or Supply Agency Service
and was registered with Service Tax. During audit of the records of the
Appellant, it was observed that the Appellant had supplied drivers and security
guards to various Government offices and Rajkot Municipal Corporation for use
in public health service during the period from 2014-15 to 2017-18 (upto
June,2017); that the Appellant was claiming exemption from paying service tax
under Notification No. 25/2012-ST dated 20.6.2012, but failed to provide
documentary evidences to establish pre-requisition of such services for specific
purpose while entering into contract. Hence, it appeared to the Audit that the

Appellant was liable to pay service tax on the said services.

2.1 The Show Cause Notice No. V.ST/15-17/Audit/SCN-JC-08/2019-20 dated
10.10.2019 was issued to the Appellant calling them to show cause as to why
service tax of Rs. 66,66,005/- should not be demanded and recovered from
them under proviso to Section 73(1) of the Finance Act, 1994 (hereinafter
referred to as ‘Act’), along with interest under Section 75 ibid and proposed

imposition of penalty under Sections 77 and 78 of the Act.

2.2 The aforesaid Show Cause Notice was adjudicated by the Adjudicating
Authority vide the impugned order who confirmed service tax demand
amounting to Rs. 66,66,005/- under Section 73(1) of the A¢t, -along with
interest under Section 75 and imposed penalty of Rs. 66,66,005/- under Section
78 and Rs. 10,000/- under Section 77 of the Act.

3. Aggrieved, the Appellant has filed the present appeal, inter atia, on
following grounds:
(i) The Adjudicating Authority has duly accepted that personnel supplied by

,—-——_-t,hgmﬁnserved the health department offices, ICDS (Integrated Chijld Development
= | ! Page 3 of 13
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Scheme) offices, Primary Health Centers of the local authority and the
Government. However, the Adjudicating Authority has denied the exempticr &
holding that the same cannot be treated as an integral component or z-

essential or indispensable requirement for the provision of public health senvicz.

(i)~ That the Adjudicating Authority has acknowledged that supply of drivers
and security guards is a peripheral service which is ancillary in nature for
providing the public health care activity by the Government hospitals. Though
the notification makes no distinction between the main and peripheral or
ancillary service when provided for advancement or facilitation of public health
service, the above findings of Ld. Adjudicating Authority clearly establish that
security guards and drivers were supplied for providing the public health service,
whether of main or peripherat/ancillary nature. Hence, the impugned order

denying the exemption is liable to be quashed and set aside.

(i) That the Adjudicating Authority has also erred in failing to propsri
appreciate the certificates issued by the government authority certifying hz:
personnel supplied by the appellant had served the cause of public health oniy.
Therefore, on this ground also, the impugned order is not tenable in the eyes of

taw and the same is liable to be quashed and set aside.

(iv) That the Adjudicating Authority has noted that ‘public health’ is not
defined in the Act, Rules or notification and also on account of the fact that the
notification does not make any distinction between the main and peripheral or
ancillary service when all the services were undeniably provided at the
government hospitals, hence, the entire issue would become an issue of
interpretation. Moreover, the receipts have been duly recorded in the books of
account and declared in the ST-3 returns also. Therefore, the issue is 7
interpretation and not of suppression with intention to evade Service Tz:.
Hence, invocation of extended period is not in accordance with law and must bz
quashed and set aside and relied upon following case laws:

{a) Saurin Investments Pvt. Ltd.- 2009 (16) S.T.R. 446 (Tri.-Ahmd.)
(b) Kamal Lalwani,- 2017 (49) S.T.R. 552 (Tri.-Del.)
(c) Tally Solutions Pvt. Ltd. -2020 (7) TMI-555-CESTAT Bangalore.

4. In hearing, Shri Vikas Mehta, Consultant appeared on behalf of the

Appeltant. and reiterated the grounds of appeal memorandum an sought one
R YPage 4 of 13
j

!

Q‘



APpPeal NO: YL/ 03/ KAJ/ ZULY

8. | find that the Board has issued instructions to clarify that exemption
contained under Serial No. 25(a) of Notification No. 25/2012-ST dated 20-6-
2012, will cover a wide range of activities/services provided to a government, a

local authority or a governmental authority. | reproduced relevant portion of the
said Circulars, as under:

(i) Circular No. 199/9/2016-S.T., dated 22-8-2016 :

“4.  The phrase “water supply” is a general phrase. Basically it will involve
providing users, access to a source of water. The source may be natural or -
artificial like tanks, wells, tube wells etc. Providing users access to such a
source will involve construction of the source (if artificial) and the
transmission of water to the user. It will involve activities like drilling , laying
of pipes, valves, gauges etc, fitting of motors, testing etc, so as to eventually
result in the supply of water. Similarly the word plant has to be understood and
interpreted with reference to the context. A plant for water supply need not

necessarily involve a huge assembly of machinery and apparatus, for the
reasons explained earlier.

5. Thus the exemption under the entries at Serial No. 12(e) and 25(a) of
Notification 25/2012-Service Tax, dated 20-6-2012, will cover a wide range of
activities/services provided to a government, a local authority or a
governmental authority and will include the activity of construction of tube
wells.”

(i) Circular No. 210/2/2018-5.T., dated 30-5-2018 :

“3.5 The phrase “public health” is a general term and will cover a number of
activities which ensure the health of the public. In the Ministry of Health &
Family Welfare’s reference, it has been stated that this activity of providing
free ambulance services by the states is funded under the National Health
Mission (NHM). One of the core values of the NHM enlisted by the
Framework for implementation of National Health Mission (2012-2017) is to
strengthen public health systems as a basis for universal access and social
protection against the rising costs of health care. As a part of its goals,
outcomes and strategies the framework has categorically stated that NHM will
essentially focus on strengthening primary health care across the country. The . .
Framework further states that assured free transport in the form of Emergency
Response System (ERS) and Patient Transport Systems (PTS) is an essential
requirement of the public hospital and one which would reduce the cost
barriers to institutional care.

3.6 Thus the provision of ambulance services to State governments under the
NHM is a service provided to government by way of public health and hence
exempted under notification no. 25/2012-Service Tax, dated 20-6-2012.”

8.1 Vide above, the Board has clarified that ‘public health’ is a general term

and will cover number of activities, including provision of ambulance service. As

perthe-facts emerging from the records, the Appellant had provided drivers tc

~
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were to be directly provided by service providers to Government, local authority
or a governmental authority in order to become eligible for exemption from

payment of service tax under said entry. As per plain meaning of said entry, any
service related to water supply, public health, sanitation conservancy, solid

waste management etc. when provided to Government, local authority or a
governmental authority become eligible for exemption in terms of Sl. No. 25(a)
reproduced supra. The adjudicating authority erroneously came to conclusion
that only those service which are directly provided to Government, local
authority or a governmental authority become eligible for exemption ignoring
that there is no such requirement in exemption notification No. 25/2012-ST
dated 20.6.2012. It is a settled position of law that when meaning of taxing
statute is clear and unambiguous, nothing should be added or omitted. | rely on
the judgement of the Hon’ble Supreme Court passed in the case of Favourite
Industries reported as 2012 (278) E.L.T. 145 (5.C.), wherein the Apex Court has
held that,
“25. The notification requires to be interpreted in the light of the words
employed by it and not on any other basis. There cannot be any addition or
subtraction from the notification for the reason the exemption notification
requires to be strictly construed by the Courts. The wordings of the exemption

notification have to be given its natural meaning, when the wordings are

simple, clear and unambiguous.”

7.2 lalso rely on the judgement passed by the Hon’ble Supreme Court in the
case of Commissioner of Customs Vs Dilip Kumar & Company reported as 2018
(361) E.L.T. 577 (S.C.), wherein it has been held that,
“19. The well-settled principle is that when the words in a statute are clear,
plain and unambiguous and only one meaning can be inferred, the Courts are
bound to give effect to the said meaning irrespective of consequences. If the
words in the statute are plain and unambiguous, it becomes necessary to
expound those words in their natural and ordinary sense. The words used
declare the intention of the Legislature. In Kanai Lal Sur v. Paramnidhi
Sadhukhan, AIR 1957 SC 907, it was held that if the words used are capable of
one construction only then it would not be open to the Courts to adopt any
other hypothetical construction on the ground that such construction is more

consistent with the alleged object and policy of the Act.

Page 7 of 13
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Government offices and Rajkot Municipal Corporation for use in public health
service, | hold that the Appellant’s case is duly covered under Sl. No. 25(a) of
Notification No. 25/2012-ST dated 20-6-2012, as amended and the Appellant is

eligible for exemption from payment of service tax.

11. I also find that services listed at entry at Sl. No. 25(a) of Notification No.
25/2012-ST dated 20-6-2012, as amended supra did not prescribe any condition
in order to qualify for the exemption. Further, on interpreting the other services
surrounded to term ‘public health’ in said entry, by applying the principles cf
ejusdem generis, it is apparent that none of the surrounding words mandated
any conditions to be fulfilled in order to become eligible for exemption. Hence,
the adjudicating authority erred in arriving at a conclusion that the Appellant
was- not eligible for exemption loosing sight of the fact that ‘public health’
service appearing at Sl. No. 25(a) did not require any conditions to be fulfilled
nor other surrounding services in the said entry. My views are supported by the
decision rendered by the Hon’ble Rajasthan High Court in the case of MRF Ltd
reported as 2009 (235) ELT 802 (Raj.), wherein it has been held that,

“8. .l The principles of ejusdem generis or noscitur a sociis are well

settled principles of interpretation and the words of general and wider import

used in an entry surrounded by other relevant terms has to draw its colour and

meaning from such surrounding words and that cannot be lost sight of. Though
this Entry No. 91 as such was not referred by any of the authorities below and

discussed in detail as to whether the same would apply to the commodity in
question or not but this being the only relevant entry regarding synthetic
adhesives providing for 16% rate of tax and this being the only core question of
law arising out of the order of the Tax Board and there being no other
competing entry prescribing 16% rate of tax exercised on synthetic adhesive,
this question can very well be decided in the present revision petitions and this
Court is of the opinion that there is no need to remand the case back to the
Appellate Courts below for this purpose. Thus, going by the aforesaid rule of
interpretation, this Court is of the opinion that the learned Assessing Authority
was not correct in applying 16% rate of tax on the commodity in question i.e.
the vulcanizing solution with reference to Entry No. 91 of notification dated

27-3-1995 and the Appellate Authorities were justified in setting aside such

H
H

additional tax, interest and penalty thereon though for different reasons.” q
i

(Emphasis supplied) W
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Rajkot Municipal Corporation and various Government offices, primarily in public
health departments. Similarly, security guards were deployed at Government

hospitals / public health centres to ensure smooth provision of public health
service. If provision of ambulance service is considered as part of ‘public

health’ and become eligible for exemption from service tax as clarified by the
Board vide Circular dated 30.5.2018 supra, then supply of drivers has to be
considered as part of health service, since without drivers no vehicles can be
operated, whether it is ambulance or any other vehicles used by medical team/
support staff. I, therefore, hold that service provided by the Appellant by way of
supplying drivers and security guards to Rajkot Municipal Corporation and other
Government offices for use in public health service, will be covered under entry
at Sl. No. 25(a) of Notification No. 25/2012-ST dated 20.6.2012.

9. Apart from above, if the interpretation of the adjudicating authority
that only those services which were directly use for providing water supply,
public health, sanitation conservancy, solid waste management etc are eligible
for exemption under entry at Sl. No. 25(a) of Notification No. 25/2012-ST dated
20.6.2012 is sustained, then provisions contained in Sl. No. 25(a) supra would
become redundant inasmuch as services listed therein i.e. water supply, public
health, sanitation conservancy, solid waste management etc are generally
provided by Government / local authority to public at large and no individual or
firm can provide such service en mass. Hence, | am of the opinion that any
service provided in relation to specified activities is also covered under entry at

St. No. 25(a) supra and become eligible for exemption from payment of service
tax.

10. Apparently the purpose of granting exemption from service tax under SL.
No. 25(a) is to prevent local authority from unnecessary tax burden. On the
other hand, taxing Government or government authority would serve no purpose
as tax will move from one pocket to another. Thus, it appears that intention of
the legislature is to grant exemption to all services rendered to Government,
local authority or a governmental authority in connection with specified
activities i.e. water supply, public health, sanitation conservancy, solid waste
management etc. in terms of SL. No. 25(a) supra and also clarified by the Board
vide Circulars dated 22.8.2016 and 30.5.2018 reproduced supra. Since, the

impugned order has not disputed about supply of drivers and security guards to
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12. | have also examined the argument advanced by appellant on the point of
limitation. The argument is three-fold, viz. (i) the issue involved is purely of
interpretation (ii) ST-3 Returns were duly filed by them and (iii) there was no

intention to evade Service Tax given the fact that service was provided to

government only.

12.1 A plain reading of entry at Sl. No. 25(a) of the amended Netification No.
25/2012-ST dated 20.06.2012 would make it clear that none of the services
enumerated therein, namely, water supply, sanitation conservancy, solid waste
management or slum improvement and up-gradation, apart from public health
that is at the center of dispute in this case, stipulate any qualification of the
persons engaged in providing the said services. The exemption is pegged to
service recipient, i.e. Government, a local authority or a governmental authority
and does not seek to define or distinguish the core from the other non-core
activities where both of them eventually contribute to achieve the stated
objective. Therefore, to single out public health service that was undisputedly
provided to service recipients specified in the exemption notification and seek
to deny the exemption on the grounds stated in the impugned order is a matter
of interpretation by the lower authority. This per se cannot result in invocation
of extended period against the appellant. Further, the adjudicating authority
has not denied the fact that the taxable value for computing the tax liability is
based on ST-3 returns that were filed by the appellant from time to time and not
from any private record/chits. There is no oral evidence against the appellant to

suggest that they deliberately read the exemption wrongly to evade the tax.

12.2  irely on the judgement passed by the Hon’ble Supreme Court in the case

of Uniworth Textiles Ltd reported as 2013( 288) ELT 161 (5.C.), wherein it has
been held that,

“12. We have heard both sides, Mr. R.P. Bhatt, learned senior counsel,
appearing on behalf of the appellant, and Mr. Mukul Gupta, learned senior
counsel appearing on behalf of the Revenue. We are not convinced by the
reasoning of the Tribunal. The conclusion that mere non-payment of duties is
equivalent to collusion or willful misstatement or suppression of facts is, in our

opinion, untenable. If that were to be true, we fail to understand which form of
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non-payment would amount to ordinary default? Construing mere non-payment
as any of the three categories contemplated by the proviso would leave no
situation for which, a limitation period of six months may apply. In our
opinion, the main body of the Section, in fact, contemplates ordinary default in
payment of duties and leaves cases of collusion or willful misstatement or
suppression of facts, a smaller, specific and more serious niche, to the proviso.
Therefore, something more must be shown to construe the acts of the appellant

as fit for the applicability of the proviso.

26. Hence, on account of the fact that the burden of proof of proving mala
Jfide conduct under the proviso to Section 28 of the Act lies with the Revenue;
that in furtherance of the same, no specific averments find a mention in the
show cause notice which is a mandatory requirement for commencement of
action under the said proviso; and that nothing on record displays a willful
default on the part of the appellant, we hold that the extended period of

limitation under the said provision could not be invoked against the appellant.

27. In view of the afore-going discussion, the appeal is allowed and the
decisions of the authorities below are set aside, leaving the parties to bear their

OWn COSts.”

12.3 | find that the provisions of Section 28 of the Customs Act,1962 are pari
materia to Section 73 of the Finance Act, 1994 and hence, the aforesaid
principle laid down by the Hon’ble Supreme Court must be applied and followed
in the present case. Consequently, the appeal also succeed on the ground of

limitation as well.

13.  In view of above discussion, | hold that confirmation of service zx
demand of Rs. 66,66,005/- is not sustainable on merits as well as on limitation
and, therefore, required to be set aside and | do so. Since, demand is set aside,

recovery of interest and penalty imposed under Sections 77 and 78 are also set

N

3

aside. |
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week’s time for filing additional submission.

4.1 The additional submission was filed on 21.9.2020, wherein the grounds
raised in appeal memorandum are reiterated and further contended that,

(1) They had claimed exemption from service tax vide entry at Sl. No. 25 (a)
of Notification No. 25/2012-S.T., dated 20.06.2012; that none of the surrounding
words, namely, water supply, sanitation conservancy, solid waste management
or slum improvement and upgradation would identify or prescribe any conditions
or qualifications of the personnel working to fulfil the afore-stated objectives to
qualify for the exemption. The surrounding words (services) also do not
distinguish between the integral, essential and indispensable versus others for
the purpose of eligibility and relied upon decision of the Hon’ble Rajasthan High
Court in the case of M. R. F. Ltd. - 2009 (235) E.L.T. 802 (Raj.).

(ii)  That since none of the surrou'nding words contained any caveats to grant
exemption, the exception meted out to “public health” service by Ld.
Adjudicating Authority by way of injecting the caveat, does not conform to the
legal principles cited by Hon’ble High Court in the aforesaid judgment,
particularly when the service provided by the appellant were used in
government run public health services only.

5. | have carefully gone through the facts of the case, the impugned order,
appeal memorandum and submission made by the Appellant at the time of
hearing as well as grounds raised in additional submission. The issue to be
decided in the present appeal is whether the impugned order confirming service
tax demand of Rs. 66,66,005/- under Section 73 and imposing penalty under
Sections 77 and 78 of the Act are correct, legal and proper or not.

6. On going through the records, | find that the Appellant had supplied
drivers and security guards to various Government offices and Rajkot Municipal
Corporation for use in public health service during the period from April, 2014 to
June,2017 and claimed exemption from payment of service tax under
Notification No. 25/2012-ST dated 20.6.2012. The adjudicating authority
confirmed service tax demand on the ground that exemption provided under
Notification No. 25/2012-ST dated 20.6.2012 was available only to those services

which were directly connected with specified activity i.e. public health; that

supply of drivers and security staff was in the nature of mangower supply

Page 5 of 13




Appeat NO: VZ/65/KAJ/LULU

service, which was taxable.

6.1  The Appellant has contended that the adjudicating authority has
acknowledged that supply of drivers and security guards is a peripheral service
which is ancillary in nature for providing the public health care activity by the
Government hospitals; that the notification makes no distinction between the
main or ancillary service when provided in connection with public health service;
that none of the surrounding words of entry at Sl. No. 25 (a) of Notification No.
25/2012-5.T., dated 20.06.2012 prescribe any conditions or qualifications of the
personnel working to fulfil the afore-stated objectives to qualify for the
exemption nor it distinguish between the integral, essential and indispensable
versus others for the purpose of eligibility of exemption and relied upon decision
of the Hon’ble Rajasthan High Court in the case of M. R. F. Ltd. - 2009 (235)
E.L.T. 802 (Raj.); that the issue is of interpretation and not of suppression with
intention to evade Service Tax; that receipts have been duly recorded in the
books of account and declared in the ST-3 returns also and hence, invocation <*
extended period is not in accordance with law and required to be quashed anc

set aside

7. | find that supply of drivers and security guards by the Appellant to
various Government offices and Rajkot Municipal Corporation for use in public
health service is not under dispute. Only objection raised in the present
proceedings is that the Appellant is not eligible for exemption from service tax
under Notification No. 25/2012-ST dated 20.6.2012, since the said service was
not directly connected with public health. I find it is pertinent to examine the
relevant entry appearing at Sl. No. 25(a) of Notification No. 25/2012-ST dated
20.6.2012 claimed by the Appellant, which is reproduced as under:

“25. Services provided to Government, a local authority or a governmental

authority by way of -

“(a) water supply, public health, sanitation conservancy, solid waste

management or slum improvement and up-gradation;”

7.1 1 find that services provided to Government, local authority or a
governmental authority by way of water supply, public health, sanitation
conservancy, solid waste management etc. were exempted from service tax by
virtue of above entry. | find that there is no phrase/word ‘directly’ used in the

aforesaid entry. In other words, there is no such requirement thagysaid services

R

. ~\‘
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14.  In view of above, i set aside the impugned order and allow the appeal.

15.  Srdiaiedl gRTas @1 78 3(Uiid &7 FYeRT SWIgd e o a1 I g
15.  The appeal filed by the Appellant stand disposed off in above terms.
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