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1' Tf5 -Tft/T kTi1'0Noie ae!I/ 
Any person aggrieved by this Order-in-Appeal may file an appeal to the appropriate authority in the fo1lowng 
way. 

(A) 1ITOT1f° oe ij./i PTF aK1{  31!-' fle  9F1fftiTiT,l944 iftsTrr35f3s4.,.l n- f;;: 5tJftiT, l994 T86iTAl-in i!+ 1/ 

Appeal to Customs, Excise & Service Tax Appellate Tribunal under Section 35B of CEA, 1944 / Under Sectcon 
Sb of the Finance Act, 1994 an appeal lies to:- 

(i) C4Ts.u! ij"ei-.o Piiaift i-iieA fThoT  't.-'IC cio-i l-'- ' rri i'iii-. N'I-fle 1TiTTR1iTT0T5rq 'ft, OO 2. - - 

The special bench of Customs, Excise & Service Tax Ap.pellate Tribunal of West Block No. 2, RE. Puram, New 
Delhi in all matters relating to classification and valuation. 

(ii) o- i[--'- l(aj -'Cu fUT 311ftf91. .'ei T'T rr-.ft sIc-' 4e, p9'"t-fl.c T'1T °  -fl- .4 
ce 'llPsi fftir 9 C4I'N! i44'i 30RTTT I ' 2 Tt ii'-f1 'a-r!r 1/ 

To the West regional bench of Customs, Excise & Service Tax Appellate Tribunal (CESTAT) at, 2" Floor 
Bhaumaii Rhawan, Asarwa Ahmedabad-380016in case of appeals other than as mentioned in pars- l(aj 
above 
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riT 'c'i EA-3 ST  T 1;-li -O-ii -ir1;.' I s-ce a 55 rra te T ip a rr prrr ,is 'ft cie i41r 
-4'iIC !Ci N.ei'i! 'fOTT 5 '1!s 'Tr .t'IC fW 5 -lu a'TOT 50 -i's 'r°95 I4'ili 50 -ii's -'i" 11'fJS 59- 1,000/- •.'ie 
5,0001- --'PTaT 10,'QOO/-  i wrrsTTe ssr a!l,i'124i7l -io ¶ 97 s('ft ST')TTt9Ta, iTf 13 -iT' !1lC'i 
silO! s -I5IC. ftift 'f ic'ii).ii-. -''- , p- -p- sifla'i rs STST TT filT el-n -i11' I  STO5 ST 

i -1 - iT iT NI N -II N I TTF1t9 5 1, J  -4 -II 1i - , ii N I f-'TT I -4 11 .1 T1JT ( -ST) T l'i' 515 T 7 
iT'e 500/- .'4' STiTiI'cl st;StST:sa.iI 'OII 1/ 

The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3 / as prescribed under Rule 
6 of Central Excise [Appeal) Rules, 2001 and shall be accompanied aoainst one which at least should be 
accompanied . by a ice of Rs. 1 000/- Rs.5000'-, sJ0,000/- where amount of 
dutvdemand/nterest/penalty/refund s upto Lac., 5 Lac to Lac and above aO Lac respectively in the 
form of crossed bank draft in favour ol Asst. Regstrar of branch of any nominated public sector banl< of the 
place where the bench of any nominated public sector bank of the place where the bench of the Tribunal is 
situated. Application made for grant of stay shall be accompanied by a fee of Rs. 500/-. 

(B) 

iT 1r7 9T5r ' ci)4-i a! -fl aT11T) stit s..i e 11 'Ti r9' ' Ii 'iT 11TT 71T C C 71 34 4! ,'C I 1 Ft I1TiT 311w C I NI S5fliTT, 5I4Tr 5 

si'fi-'fl N!i."!S PTt1 34111, )ThT 341(11,199471  '(IT(1 86(1)3 3ii-i ei  f2leei4i, )99,  iTt Ii/4e 9(l)7 e
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10 000 / 7T 'ST 5 ,r  CCI ft k " I .4 Tfl I '1 4-1 71 5'S7ff I-34-1b- r 'fr'ff'S - [1)-ST-ST 34! 5! 7 '-1I 
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8I11etv41 ST.-5iTiTT7 f4iIN! i1rTR'STtrTY NC'4 CI'iTiT srsfl1.- 3iTTf'fl ST,sI 9t"f7T5111 CM 71 (ee

The appeal under sub section Of  of Section 86 of the Finance Act. 1994, to the Appellate Tribunal Shall be 
filed in quadruplicate in Form b.T.5 as prescribed under Rule 9(1) of the Service lax Rules, 1994, and Shal. 
be accompanied by a copy of the order appealed against (one of which shil be certified copy) and shc,uldbc' 

\accompanied by a fees 01 Rs. 1000,!- where the amount of service tax .& interest demanded & penalty evied 
30f Rs. n Lakhs or less, Rs.5000/- where the amount of service tax & interest demanded & penalty eyed :s 
snore than five laid-is but not excee4ing Rs. Fifty Lakhs, Rs.10,0001- where the amount of service tax .& 

- interest demanded & penalty levied is more than fifty Lakhs rupees, in the form of crosseci bank draft cn 
lfavour of the Asscstant Re'sstrar of the bench of nominated Public Sector Bank of the place where the bench 
'of Tribunal is situated, / Application made for grant of stay shall be accompanied by a tee of Rs.500/-. 
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1'r- a aa,1994t rrrr  86  *rT-uI.ostl () rre (?A) •1'f --' -rf' aaiaa I'i' 1404, T o° 
• trr 1' 

t' 41 ;1 : a IA a rr ;) i r prT -t ,rn p—  -' 
i'i aica 9-ll an-1, Tf1'.e'I tt-1,: a -b 5 -fl  I / - 

The appeal under sub section (2) and (2A) of the Section So the Finance Act 1994, shall be filed iii For 4T7 as 
prescribed under Rule 9 (2) &9(2A) of the Service Tax Rulea, 1994 and shall be accompanied by a copy ct orde 
of Commissioner Central Excise or Commissioner, Central Cxcise çAppeals) (one of which shall be a cerufled 
copv and copy of the order passed by the Commissioricrauthorizing the Assistant Commissioner 0; 
Commissioner of Central Excise! Service Tax to file the apocal before the Appellate Tribunal. 

rr-  ifr, io T0TN- 1T -i a I a. '1nfl J (a-%afftsf(-ci alan P"TtTJIhi-oa 1944 T ' 
1994 eTr 83   : t ,,,. 

OTh'b TT n -Is j4I  St'/ araiT l0rPT (10%). raa, raafo g,a-r r- 
on-eTa nT Tar, ann n- rrrr a aa nOT n err on-fr a'ffero -TfCI O-a- anT en-r a- i4ra a an 

trafro err )nT rt0T'4T -t r; r't'- rcfrt ha; pnr' i)rirIrt- 
(it 1l1T'Tn-ta- 
(ij i-i0( .sai 1'1 irn-Tflr - 
(iii) a-ie 1al toaia'-f . (en-at, llertn r;rro 

2)icF4fftn-it 2C14TeraT tpn)ha 

appeal to be filed before the CESTAT, under Section 35F of the Central Excise Act, 1944 which is also 
:a:nb' applicable to Service Tax under Section 83 of the Finance Act, 1994, an appeal against this order shall lie 
a-fore the Tribunal on payment of 10% of the duty demantled where duty or duty and penalty are in dispute. or 
nenaltv. where penalty alone is in dispuic, provided the amount of pre-deposit payable would be suhect to a 
ceiling of Rs. 10 Crores, 

Under Central Excise and Service Tax. "Duir' Demanded" shall include 
(i( amount determined under Section II 0: 
(ii) amount of erroneous Cenvat Credit raIn-n; 
(iii) amount payable under Rule 6 of the Cenvat Credit Rules 

provided further that the provisions of this Sectio'-i shall not apply to the stay application and )TO(11 
pending before any appellate authority prior to the comrnencvineiit of the Finance (No.2) Act, 201'). 

aRe a'-i, [aeIuI anon 
Reviioi,,.,appjicati9n to Govnment  çf1idia: ,, 
Tat ST5T PT 'RTn-'I'1Ha't.I l-i ala-Il a-ass 'a- 1'T t'TflT,1994 51-0 35EE  araas'"ta. - 
1TTT -1 I a1 a - a 'T' fS -1 a I i T"O IT OPT '1% r ern- a-i -1"i vron a-an" at a n f -i 10001 PT 
STITPiIIlt r 
A revisiois apphcation lies to the Under Secretary to the Government of India, Revision Application Unit. 
Ministry of inance, Department of Revenue, 4th 1-loor, ucevan, Deep Building, Parliament Street, New DelCo- 
110001', under Section_35 of the CEA 1944 in respect of the following case, governed by first proviso 'o sub 
section (11 of Section-3oB ibid: - 

a - -1' a 'a a a a I a- sm a,' I-i f)r4t a-n IT -, - a- a a i a i a- 1 i a PT ft1'i rr  er i - en-' 
en- ia-n-T(a-TnOliI  ip 4l-Iaa a-fl'ia, a-ris.4: n-grrrr 'aso"i al--i a-'aa-r'i a-'t",-i, O.a --ii-' 

oePTmn-a--aia aTi1n-a-l/ 
in case of any loss of goods, where the loss occurs in transit from a factory to a warehouse or to another factor. 
or from one warehouse to another dunng the course of, nroci'ssing of the goods in a warehouse or in sturag' 
'.vhether in a factory or in a warehouse 

(U) P-aT Al TTPT aarPiii a-- era-TnOTr n-p'n- rs-fl u r-  - P 'n- a 
smT'aIanP1ITrPT5ITTTra4In rTrrI/ 
in case of rebate of duty of excise on goods exported to any country or territory outside India of on excisable 
material used in the manufacture of trie goods which are exported to any country or territory outside India 

n: T.'PITis aT'a,'l0Ia 1.'I (i SPT1, '4I-I PT"'_In ananni b1'1 14I Pa-TI / 
'a case oPgoodsexported outsidelndia export to Nepal or Bhutan, without payment of duty. 

:an4's'eP-n- (  ;'41'ia n-smtton4l a-ra Ata 9smeeriPTR ': 
n-'- (a-fin-)aTn ta  fdaaa (a-  2)1998 rrnr 109a-rnfse ta-eat-s SITOT aalsl il'ieroTa-1a-a-nT 1PT.r 

Crcdft of any duty allowed to be utilized towards payment of excise duty on final products under the provisions 
of this Act or the' Rules made there under such order is passed by the Commissioner (Appeals) on or after, the 
(late appointed under Sec. 109 of the cinance (No.2) Act, 1998. 

4 Rt ClIC tTOTA4b P -ai E,A  8 P 5tT'IFI 5l.4 4r'-I (tl(cI)f{aala'4) aa-a-ana-nfafl1 
I1'eTiT a'Aul a- 3 PT5a- st-UI-i ao-tt -iif t '1t'S. Iln--1 a- rrsnim stra'ra I'M anar a-Tar a-tea-i a-ic Ft .1011 OIlS PT" 
T't.-s a- FaSt'fIf5r'Ta-, 1944tTT35-EEa-Tsi i5(Sa-1 lsfIa-PTt'P Pt'l'h 'T?'TR-6lAPi '1-It- 

The bove application shall be made in duplicate in Form No. EA-8 as specified under Rule, 9 of Centra! Excise 
(Appeals) Rufes, 2001 within 3 monttis from the date on which the order sought to be appealed against iS 
communicated and shall be accompanied by two copies each of the 010 and Order-In-Appeal. It shoulu also he 
accompanied by a copy of TR-6 Challan evidencing payment of prescribed fee as prescribed under Section 3a 
FE of CEA, 1944, under Maior Head of Account. 

(vi) 'l Il n-iT St11l I II f SI t 1" spniS 4-iftrsmteT9T1l  I - - - - 
n-ic -s.a 1Ta al's "4'4 PT a-la a-a- PT9T "4'4 200/-- ar "jl'il"i "1I' - T 'tO va-a- ITT  -Il's ann a- aria-rat a-i "-'n-i 

l000-/Trijlelaf.ola-PI - 
The revision application shall be accompanied by a fee of Rs. 200/- where the amount involved in Rupees One 
Lac or less and Es. 1000/- where the amount involved is more than Rupees One Lac. 

(D) 
'Ti r ('1151  'T?fl *.t'A a- a- P-TU Ali'T St'Il'o1 -1-l)i5."t a-i In. I'-l'I PT sl'4 a'a-I' TI ITT siTPPTI I.Cl alit - 7 
case,if the order covers variousnumbers of order- in Original, fee for each 0.1.0. should be paid tnthealoresaiu 
manner, not withstanding the fact that the one appeal o the Appellant TCil)unal  or the one application to the 
Central Govt. As the case may be, is filled to avoid scriptorta work if excising Rs. 1 lakh fee p1 Rs. 100 - for 
each - 

(IC) PATOafl'fiJn -sI'11'1'4 5In-   n('rn-a, 1975. a- 'lpI I a t-'l' 4-I ITP'I flT n-a-PT SI1PTTI 'A1 aruifi 6.50 -'-4 a-T -'l.'-Il"' 
iInT (1ll'tra TTtT  5IH -1Ifllt / - 
One copy of application or 0.1.0. as the case may be, and the order of the adjudicatinc authorttv shall bear a 
court fee stamp of Rs.6.50 as prescribed under Schedule-I in terms of the Court Fee Act3975. as Emendec. 

P. -Pta. va-, at'(ro' 'non J[ on ain-- .1'i-4l- --4I-4l{la-"1 (aol 1'fT) f'balala'-fl, 1982 al'1)i rr* inn -i.s0re -n--'Pt alt 
- --H-i-I 5.-a CR1 )a-a-rf 51P ' SPTa- aiai7 -i f.'4l aT9T4I / 
Attention is also invited to the rules covertn these and other related matters contained in the Customs. Excise 
ann Service Appellate Tribunal (Procedure) ules, 1982. 

a' 571-Pta 'SI('t5.lfl I i'f1I eiF)i-i a-PT ('IJn sI'4'4'. 1.-'(i  SlIT a)aaa 9015101 1u, iaieiafl fai'flc neals-( 
www.cbec.gov.in  TI P9' P'Ta- I I 
For the elaborate detailed and latest provisioips relating to filing of appeal to the higher appellate authority, the 
appellant may refer to the Departmental website www.dbec,gov.in 



Appeal No: V2/70/RAJ/202C 

:: ORDER-IN-APPEAL::  

MIs. Ajanta LLP, Morbi (herein after referred to as "Appellant") filed 

appeal No. V2/7OlRaj/2020 against Order-in-Original No. 31D12020-21 dated 

16.7.2020 (hereinafter referred to as 'impugned order') passed by the Dy. 

Commissioner, Central GST, Division-I, Morbi (hereinafter referred to as 

'adjudicating authority'). 

The brief facts of the case are that during audit of the records of the 

Appellant, it was observed that the Appellant had availed Cenvat credit of 

service tax paid on 'repair and maintenance service' and 'insurance service' of 

wind mills during the period from August, 2016 to April, 2017; that said 

windmill were installed for generation of electricity at a location far away from 

the factory premises of the Appellant; that services availed for windmill has no 

nexus with manufacturing activities of the Appellant and hence, not covered 

under the definition of 'input service' in terms of Rule 2(1) of the Cenvat Credit 

Rules, 2004 (hereinafter referred to as 'CCR,2004'). 

2.1 The Show Cause Notice No. IV/3-1/D/2017-18 dated 5.9.2017 was issued 

to the Appellant calling them to show cause as to why Cenvat credit of service 

tax of Rs. 9,28,702/- should not be demanded and recovered from them along 

with interest under Rule 14 of the Cenvat Credit Rules, 2004 (hereinafter 

referred to as 'CCR,2004') and proposed penalty under Rule 15 of CCR, 2004. 

2.2 The above Show Cause Notice was adjudicated by the Adjudicating 

Authority vide the impugned order who disallowed and confirmed demand of 

wrongly availed Cenvat credit of Rs. 9,28,702/- and ordered for its recovery 

along with interest under Rule 14 of CCR, 2004 and imposed penalty of Rs. 

9,28,702/- under Rule 15 ibid. 

3. Aggrieved, the Appellant has filed the present appeal, inter alia, on 

following grounds: 

(i) The impugned order passed by the adjudicating authority is incorrect on 

facts as well as law. 

(ii) The Appellants have set up wind farms in Jamnagar district for generation 

of electricity for captive consumption in manufacture of dutiable coducts; that 
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e ectnclty so generate n c is given o 

OUjOSC of transmission to the fnctory ;: ducion. nstead of setting uLreiv 

own transmission line, a facility O'vsn by the State Govt. is used cr 

transmitting electricity from one place to another. ft is not in dispute th a he 

electricity so transferred by the Ap lLvn ir being given back to the Appe1anr 

That the definition of term 'inu service' given under Rule 2i o 

CO4 is broadly in three parts. First is the means part, second is the inclusive 

:a:-t and third part covers exclusions. First Leg of the definition whicr is 

::monly called 'means' portion would cover every service used direct* 

indirectly, in or in relation to rnanufactue of final products and ciearan:e 

ThaI products up to the place of removal: that the services in dispute. i. 

maintenance and repair service and insurance service at windmill are usec in 

relation to manufacture OT the final prooucts. hence, the said service wcuc se 

covered under the "means" part of the definition; that it is a settled position o 

law that the definition of input service is very wide and also covers under its 

scope, services which are related to post manufacturing activity and are always 

received outside the factory premises, such as services of sales nromotor.. 

advertisement etc. Unlike in the case of inputs, it is not necessary that the inpu:i 

services must be received in the factory of manufacture. Since in the Rules, 

.ece of the input service to be received is not specified, the services availed 

the them at any location which qualify as the definition of input service 

would be available as Cenvat Credit; that the definition of input service is qua 

tne manufacturer and not qua the factory. Hence the Cenvat credit of the 

services which qualify under the definition of input service can be availed by the 

manufacturer even though the same are not received in the manufacturing 

premises. Hence, the impugned order being void of the correct interpretation of 

law is liable to be set aside. 

(iv) That the issue regarding availment of Cenvat credit of service tax paid in 

respect of windmill is no Longer res integra and stand decided by the Hor'bla 

Bombay High Court in the case of Endurance Technology Pvt Ltd- 2015-TIOL-

1371 -HC-MUM-ST, wherein it has been held that the electricitygenerated at the 

windmill can be said to have been used for manufacture of final product since 

such electricity is adjusted to the electricity sued by the assessee at their 

manufacturing premises; that as a matter of judicial discipline, the judgment 

rendered by the highest court is binding on lower authorities unless the said 
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Appei No: V21701RAJ12020 

judgment is stayed by a higher court. Thus, the law laid down by the Hon'ble 

• Bombay High Court in Endurance Technology (supra) would be binding on all 

tower authorities; That they relied upon said High Court judgment as well as 

Order-in-Appeal No. RAJ-EXCUS-000-236-237-16-17 dated 31.3.2017 passed by 

the then Commissioner (Appeals) in their own case. However, the adjudicating 

authority erred in not following the said case laws and relied upon the Hon'be 

Supreme Court's judgement passed in the case of Kamlakshi Finance Corpoatioer 

- 1991 (55) ELT 433 (SC). 

(v) That for imposing penalty, there should be an intention to evade payment of 

excise duty, or there should be suppression or concealment. The penal 

provisions are only a tool to safeguard against contravention of the rules. It is 

submitted that the Appellants have always been and are still under the bona fide 

belief that they had rightly availed the credit of input services based on the 

invoices issued by the service providers. Such bona fide belief was based on the 

grounds given above; that the Appellants had no intention to evade payment of 

duty. Hence, no penalty is imposable on them. 

4. Hearing in the matter was conducted in virtual mode through video 

conferencing with prior consent of the Appellant. Shri S.P. Singh, Auhtosec 

Person appeared on behalf of the Appellant and reiterated the grounds of appeaL 

and requested to allow their appeal. 

5. I have carefully gone through the facts of the case, the impugned order, 

appeal memorandum and submission made by the Appellant at the time of 

hearing. The issue to be decided in the present appeal is whether the impugned 

order confirming demand for wrong availment of Cenvat credit of Rs. 9,28,702/-

and imposing penalty of Rs. 9,28,702/- is correct, legal and proper or not. 

6. On going through the records, I find that the Appellant had availed Cenvat 

credit of service tax of Rs. 9,28,702/- paid on repair and maintenance service 

and Insurance service of wind mills during the period from August, 2016 to April, 

2017. The adjudicating authority denied the said Cenvat credit on the grc 

that windmills were installed for generation of electricity at a location far away 

from the fadory premises of the Appellant and that services availed for windmiLL 

has no nexus with manufacturing activities of the Appellant and hence, not 

covered under the definition of 'input service' in terms of Rule 211)  of 'CCR, 
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7. find that the Appellant h ava:r *vices  br repair and maintenarce 

and insurance service in respect cii wini r:ls and had availed Cenvat cre-dit of 

service tax paid on such services. ft is on n:curd that the electricity so generatec 

from the said wind mills was fed into grid of PG\/CL and equal number of units cf 

electricity were received by them in their factory for manufacture of 

excisable goods, as per findings recorded in para 11.2 of the impugnec oroer, 

Though, wind mills were installed at a far 1/ay location from the factory wiere 

repair and maintenance service and insurance service were availed but there is 

no bar in availing services beyonc factory premises. The electricity generatec 

irom wind mills were exclusively utilized by the Appellant in their factory. anc 

therefore, the repair and maintenance service and insurance service availed by 

the Appellant has nexus with the manufacturing activities of the Appellant. 

therefore, hold that repair and maintenanc service and insurance service were 

input service' for the Appellant and Cenvot credit of service tax was correctv 

availed by them. I rely on the decision rendered by the Hon'ble Madras High 

Court in the case of Ashok Leytand Ltd. roported as 2019 (369) E.LT. 62 

cMad.), wherein it has been held that, 

25. As already pointed out, there is no dispute that the electricity generateb by 
the windmills are exclusively used in the manufacturing unit for final products. 
there is no nexus between the process of electricity generated and manufacture 
of final products and there is no necessity for the windmills to be situated in the 
place of manufacture. Further, as already noticed, the definition of 'input 
service" is wider than the definition of "input". Furthermore, if one takes a look 
at the Rules, more particularly Rule 2(k), as it stood prior to 1-4-2011. which 
drfines "input. th following has hem spfically inserted. 

"\vithifl the 1tTCt)ry ol prod[utitn'. 

However, these words are physically missing in Rule 2(1), which defines 'input 
service" and it would mean any service used by a provider of taxable service for 
providing an output service or used by the manufacturer, whether directly or 
indirectly, in or in relation to the manufacture of final products and clearance of 
final products from the place of removal. Though the definition of "input 
service" has to be widely construed, and in terms of Rule 3. which allows the 
manufacturer of final products to take the credit of service tax inputs or capital 
goods received in the factory of manufacture of final products, insofar as any 
input service is concerned, the only stipulation is that it should b received by 
the manufacturer of final products. Therefore, this would be the correct manner 
of interpreting Rule 2(1) of the Rules. 

26. In the light of the above, we are of the considered view that the decision in 
the case of Ellora Times Ltd. (supra) does not lay down the correct legal position 
and we agree with the decision of the High Court of Bombay in E'7durance 
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Appeal No: V2/70/RAJ/2020 

Technology Pvt. Ltd. (supra), which has been followed by the Larger Bench of 
the Tribunal in Parry Engg. & Electronics P. Ltd." 

8. The Appellant has contended that the adjudicating authority erred in not 

foUowing the judicial discipline, as relied upon Order-in-Appeal dated 31.3.2CY 

passed by the then Commissioner (Appeals), Rajkot in their own case as well, as 

decision rendered by the Hon'bte Mumbai High Court in the case of Endurance 

Technology Pvt Ltd were not considered by the adjudicating authority on the 

grounds that said case orders were accepted by the Department on monetary 

limits and not on merits. I find that the adjudicating authority discarded their 

contention by observing as under: 

"12.1 I further find that the case citations put forth by the noticee vide their 

written submission related to the issue cannot be taken precedence and have 

not attained finality, as the issue was concluded on monetary ground." 

8.1 I do not agree with the findings of the adjudicating authority. Once the 

Department accepted the Order-in-Appeal and decision of the High Court, they 

attained finality. Even though the said orders were accepted on monetary lirrt, 

fact remains that said orders have not been reversed by higher appelLate 

authority and consequently binding on the adjudicating authority. The judica 

discipline required the adjudicating authority to have followed the said orders 

letter and spirit. It is pertinent to mention that when any order is accepted on 

monetary limit, the Department may agitate the issue in appropriate case in 

other appeal proceedings, but it is not open for the adjudicating authority to 

pass order on merit disregarding binding precedent. The adjudicating authority 

may distinguished relied upon decision, if there is change in facts or change in 

legal position. However, the adjudicating authority has not brought on record as 

to how said orders are not applicable to the facts of the present case. 

8.2 My views are supported by the Order passed by the Hon'ble CESTAT, New 

Delhi in the case of RGL Converters reported as 2015 (315) E.L.T. 309 (Tn. - 

Del.), wherein it has been held that, 

"10. It is axiomatic that judgments of this Tribunal have precedential authority 
and are binding on all quasi-judicial authorities (Primary or Appellate), 
administering the provisions of the Act, 1944. If an adjudicating authority is 
unaware of this basic principle, the authority must be inferred to be 
inadequately equipped to deliver the quasi-judicial functions entrusted to his 
case. If the authority is aware of the hierarchical judicial discipline.. (of 
precedents) but chooses to transgress the discipline, the conduct amounts to 
judicial misconduct, liable in appropriate cases for disciplinary action. .. 
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ii . It is a trite principle that a haul oau of this Tribunal, enunciating a latin 
decidendi, is an operative judgment oe se: not contingent on ratification by am 
higher forum, for its vitality or prec .hrc.. : authority. The fact that Revenucs 
appeal against the udgrnent of tlis iuuc was rejected oniy on the ground 01 
bar of limitation and not in affirmation of t1e conclusions recorded on merits. 
does not derogate from the princlpie tiat .nlgment of this Tribunal is per se oi 
binding precedential vitality qua adjudtcetie authorities lower in the hierarchy. 
such as a primary adjudicating authorc i Commissioner (Appeals). This is 
too well settled to justify elaborate anaiv1es and exposition. of this protean 
nrinciplc. 

12. Nevertheless, the primary and thc frv'cr appeiate authorities in this case. 
despite adverting to the judgineni of k1i ounal and without concluding thai 
the judgment had suffered either a cl1 1:1 or plenary eclipse (on account o 
suspension or reversal of its ratio by any hger judicial authority), have chosen 
to ignore judicial discipline and have recorded conclusions diametrically 
contrary to the judgment of this Tribunal. This is either illustrative of gross 
incompetence or clear irresponsible conduct and a serious transgression o 
quasi-judicial nouns by the primary and the lower appellate authorities, in this 
case. Such perverse orders further clog the appellate docket of this Tribinal. 
already burdened with a huge pendency. apart from accentuating the fiith 
deficit of th eitizen/assesse in cicparimcnal adjudication." 

8.3 rely on the decision rendered by the Hon'ble Gujarat High Courr in the 

case of Claris Lifesciences Ltd. reported a 2013 (298) E.L,T. 45 (Guj.), wherein 

it has been held that 

"8. The adjudicating officer acts as a quasi judicial authority. i-Ie is bound by 
the law of precedent and binding effect of the order passed by the higher 
authority or Tribunal of superior jurisdiction. If his order is thought to he 
erroneous by the Department, the Department can as well prefer appeal in teniis 
of the statutory proviion containcd in th Cntr1 Excise Act. 1944. 

9. Counsel for the petitioners brought to our notice the decision of the Apex 
Court in the case of Union of India v. Kamlakshi Finance Corporation Ltd. 
reported in 1991 (55) E.L.T. 433 (S.C.) in which while approving the criticism 
of the High Court of the Revenue Authorities not following the binding 
precedent, the Apex Court observed that :- 

"6.. .It carmot be too vehemently emphasized that it is of utmost importance 
that, in disposing of the quasi-judicial issues before them, revenue officers are 
bound by the decisions of the appellate authorities. The order of the Appellate 
Collector is binding on the Assistant Collectors working within his jurisdiction 
and the order of the Tribunal is binding upon the Assistant Collectors and the 
Appellate Collectors who function under the jurisdiction of the Tribunal. The 
principles of judicial discipline require that the orders of the higher appellate 
authorities should be followed unreservedly by the subordinate authorities. The 
more fact that the order of the appellate authority is not "acceptable" to the 
department - in itself an objectionable phrase - and is the subject-matter of an 
appeal can furnish no ground for not following it unless its operation has been 
suspended by a competent Court. If this healthy rule is not followed,the result 
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will only be undue harassment to assessees and chaos in administration of tax 
laws. 

7. The impression or anxiety of the Assistant Collector that, if he accepted the 
assessee's contention, the department would lose revenue and would also have 
no remedy to have the matter rectified is also incorrect. Section 35D confers 
adequate powers on the department in this regard. Under sub-section (1), where 
the Central Board of Excise and Customs (Direct Taxes) comes across any order 
passed by the Collector of Central Excise with the legality or propriety of which 
it is not satisfied, it can direct the Collector to apply to the Appellate Tribunal 
for the determination of such points arising out of the decision or order as may 
be specified by the Board in its order. Under sub-section (2) the Collector of 
Central Excise, when he comes across any order passed by an authority 
subordinate to him, if not satisfied with its legality or propriety, may direct such 
authority to apply to the Collector (Appeals) for the determination of such 
points arising out of the decision or order as may be specified by the Collector 
of Central Excise in his order and there is a further right of appeal to the 
department. The position now, therefore, is that, if any order passed by an 
Assistant Collector or Collector is adverse to the interests of the Revenue, the 
immediately higher administrative authority has the power to have the matter 
satisfactorily resolved by taking up the issue to the Appellate Collector or the 
Appellate Tribunal as the case may be. In the light of these amended provisions, 
there can be no justification for any Assistant Collector or Collector refusing to 
follow the order of the Appellate Collector or the Appellate Tribunal, as the 
case may be, even where he may have some reservations on its correctness. He 
has to follow the order of the higher appellate authority. This may instantly 
cause some prejudice to the Revenue but the remedy is also in the hands of the 
same officer. He has only to bring the matter to the notice of the Board or the 
Collector so as to enable appropriate proceedings being taken under S. 35E(1) 
or (2) to keep the interests of the department alive. If the officer's view is the 
correct one. it will no doubt be finally upheld and the Revenue will get the duty, 
though after some delay which such procedure would entail." 

8.4 I also rely on the decision rendered by the Hon'ble Madras High Court in 

the case of !ndustriat Mineral Company (MC) reported as 2018 (18) G.S.T.L. 396 

(Mad.), wherein it has been held that, 

"8. This Court is of the view that when the order passed by the Tribunal has 

not been stayed or set aside by the Hon'ble Supreme Court, it is the bounden 

duty of the Adjudicating Authority to follow the law laid down by the Tribunal. 

Since a binding decision has not been followed by the Adjudicating Authority in 

this case, this Court can interfere straightaway without relegating the assessee to 

file an appeal." 

9. In view of above discussion, I hold that the Appellant had correctly 

availed Cenvat credit of service tax paid on repair a maintenance service and 

insurance service in respect of wind mills. The confirmation ofemand of Rs. 
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C. 
MIs. Ajanta LLP 
(Formerly known as Ajanta Private 
Ltd) 
Orpat industrial Estate, 
Rajkot-Morbi Highway, 
Morbi. 
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928,7O2/- is not sustainable and r ui' .o be set aside and do so. 

demand is set aside, recovery of mt and imposition of penalty of s. 

1702I- under Rule 15 of CCR 2004 o set aside 

set. aside the ord nnd the pPL 
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11. The appeal fikd by the Appellant nd disposed off in above terms. 

(GOP NATH) 
Principal Comrnissioner(Appeals) 

Attested 

(\'.TSHAH) 
Superintendent(Appeais) 
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