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Any person aggrieved by this Order-rn-Appeal may file an appeal to the appropnate authonty m the following 
way. 
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To the West regional bench of Customs, Excise & Service Tax Appellate Tribunal (CESTAT) at, 2nd  Floor 
Bhaumali Bhawan, Asarwa Ahmedabad-380016rn case of appeals other than as mentioned in para- 1(aj 
above 
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The appeal to the Appellate Tribunal shall be filed in quadruplicat in form EA-3 / as prescribed under Rule 
6 of Central Excise çAppeal) Rules, 2001 and shall be accompanied against one which at least should be 
accompanied by a fee of Rs. 1 000/- Rs.50t10/- R. 10,000/- where amount of 
dutydemand/interest/penalty/refund is upto Lac., 5 Lac to 50 Lac and above 50 Lac respectively in the 
form of crossed bank draft m favour of Asst. Registrar of branch of any nominated public sector bapk of tte 
place where the bench of any nominated public sector bank of the place where the bench of the Tnbunal is 
situated. Application made for grant of stay shall be accompanied by a fee of Rs. 500/.-. 
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The appeal under sub section [1) of Section 86 of the Finance Act, 1994, to the Appellate Tribunal Shall be 
filed in quadruplicate in Form S. r.5 as prescnbed under Rule 9(1J of the Service lax Rules, 1994, and Shall 
be accompanied by a copy of the order appealed against (one of which shall be certified copy) and should be 
accompanied by a fees of Rs. 1000/- where the amount of service tax & interest demanded & penalty levied 
of Rs. 5 Lakhs or less, Rs. 3000/- where the amount of service tax & interest demanded & penalty levied is 
more than five lakhs but not exceeding Rs. Fifty Lakhs, Rs.10,000/- where the amount of service tax & 
interest demanded & penalty levied is more than fifty Lakhs rupees, in the form of crossed bank draft in 
favour of the Assistanf Registrar of the bench of nominated Public Sector Bank of the place where the bench 
of Tribunal is situated. / Kpplication made for grant of stay shall be accompanied by a fee of Rs.500/-. 

Appeal to Customs, Excise & Service Tax Appellate Tribunal under Section 35B of CEA, 1944 / Under Section 
8b of the Finance Act, 1994 an appeal lies to:- 
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The special bench of Customs, Excise & Service Tax Appellate Tribunal of West Block No. 2, R.K. Puram, New 
Delhi in all matters relating to classification and valuation. 
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The appeal under sub section (2) and (2A) of the section 86 the Finance Act 1994, shall be filed in For ST.7 as 
prescribed under Rule 9 (2) &9(2A) of the Service Tax Rules, 1994 and shall be accompanied by a copy of order 
of Commissioner Central Excise or Commissioner, Central Excise (Appeals) (one of which shall be a certified 
copy) and copy of the order passed by the Comniissionerauthorizing the Assistant Commissioner or Deputy 
Commissioner of Central Excise! Service Tax to file the appeal before the Appellate Tribunal. 
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For an appeal to be filed before the CESTAT, under Section 35F of the Central Excise Act, 1944 which is also 
made applicable to Service Tax under Section 83 of the Finance Act, 1994, an appeal against this order shall lie 
before the Tribunal on payment of 10% of the duty demanded where duty or duty and penalty are in dispute, or 
penalty, where penalty alone is in dispute, provided the amount of pre-deposit payable would be subject to a 
ceiling of Rs. 10 Crores, 

Under Central Excise and Service Tax, 'Duty Demanded' shall include: 
i) amount determined under Section 11 D; 
ii) amount of erroneous Cenvat Credit taken; 
iii) amount payable under Rule 6 of the Cenvat Credit Rules 

- provided further that the provisions of this Section shall not apply to the stay application and appeals 
pending before any appellate authority prior to the commencement of the Finance (No.2) Act, 2014. 

W1Tktt'Pt. 
(C) 
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A revision 'plication lies to the Under Secretary, to the Government of India, Revision Application Unit, 
Ministry of Finance Department of Revenue, 4th Eloor, Jeevan Deep Building, Parliament Street, New Delhi-
11090r under Section 35EE of the CEA 1944 in respect of the following case, governed by first proviso to sub-
section U) of Section-35B ibid: 

f41 iwI41  , 1fl f+fl iii.i qT111  
(i) si  tii rfii $i'i f4I 't'iaH il*fl 

In case of any loss of goods, where the loss occurs in transit from, a factory to a warehouse or to another factory 
or from çne warehouse, to another during the course of processing of the goods in a warehouse or in storage 
whether in a factory or in a warehouse 

(ftZ) i+ (ii)  

In cae of rebate of duty of excise on goos exported to any country or territory outsi4e India of on excisable 
material used in the manufacture of the goods which are exported to any country or terntory outside India. 

rlif'ii ci   rri / 
(iii) In case 01 goods exported outsidelndia export to Nepal or Bhutan, without payment of duty. 

(iv) i'i 1i 'rspNti ihw 
m  iu 1i i12Hi (9 2),1998 8TU 109T ii li rr' ii,k u'u ii11  R TT'iil&o 14i, 

e0tht of any duty allowed to be utili7Pd towards payment of excise duty on final products under the provisions 
of this Act or the Rules made there under such order is passed by the Commissioner (Appeals) on or after, the 
date appointed under Sec. 109 of the Finance (No.2) Act, 1998. 

(v)  

rr
I'l1,144 m 5-EEci TRcij 

Thbove application shall be made in duplicate in Form No. EA-8 as specified under Rule, 9 of Central Excise 
(Appeals), Rures, 2001 within 3 months from the date on which the order sought to be appealed against is 
comrnumc,ated and shall be accompanied by two, copies each of the OI) and Order-In-Appeal. It should also be 
accompanied by a copy of TR-6 Challan evidencing payment of prescribed fee as prescribed under Section 35-
EE of CEA, 1944, under Major  Head of Account 

(vi) rIiui f1sTfli 
ie 'jl tti 200/-r1T1T9'tII ii.i tei "qtei tt&"M 

The revision aplication shall be accompanied, by a fee, of Rs. 200/- where the amount involved in Rupees One 
Lac or less and Ns. 1000/- where the amount involved is more than Rupees One Lac. 

(D)  

case,if the order covers variousnumbers of order- in Original, fee for each OI.O. should be paid in ,the oresaid 
manner, not withstanding the fact that the one appeal to the Appellant Tribunal or the one application to the 
Central Govt. As the case may be, is filled to avoid scriptona work if excising Rs. 1 lakh fee 01 Rs. 100/- for 
each. 

(E) 'ICLIq j9T 1qi, 1975, 4-I i9IT i1' I11' qii iStt'dTP,ci 6.50 lT rt4j1 
ff)'1I,TI / 

One copy of application or 0.1.0. as the case may be, and, the order of the adjudicating authority shall bear a 
court fee stamof Rs.6.50 as prescribed under Schedule-I in terms of the Court Fee Act'1975, as amended. 

(F) Iit  1 T9it iTMtit 1T1jTfnOT (T f1l) flift, 1982 1i1ci  t* Psci iii( 
1{41klc1 'Pl T*141.) T'ttii.i 1iR10 l' 4I "licfl I / 
Attention is also invited to the rules coveripg these and other related matters contained in the Customs, Excise 
and Service Appellate Tribunal (Procedure) Rules, 1982. 

(G) 1fl if'rQ ' il 'u'is, fir afr '1'i031 T1T9 f*, iflcii4T 1iitifl iis. 
www.cbec.gov.in 1'qj I J 
For the elaborate detailed and latest provisions relating to filing of appeal to the higher appellate authority, the 
appellant may rder to the Departmental website www.cbec.gov.in  
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:: ORDER IN APPEAL::  

MIs. Seatrade Maritime Private Limited, 606, Corporate Levels, 150 Feet Ring 

Road, Ayodhya Chok, Rajkot, Pin — 360001 (herein after referred to as "the Appellant") 
has filed present appeal against Order-in-Original No. 15/D/AC/ 2018-19 dated 

28.02.2019 (hereinafter referred to as 'the impugned order') passed by the Assistant 

Commissioner, Central GST, Division-I, Rajkot (hereinafter referred to as 'the 

adjudicating authority'). 

2. The brief facts of the case are that it was revealed during the audit that the 

appellant earned "Freight Charges Income" during 2012-13 (from July) to 2015-16 on 

account of, the difference between the actual container freight charges charged by the 

container lines to. the Appellant and the charges subsequently recovered by the 

Appellant from their customers; that the said differential income accrued as commission 

was chargeable to service tax under 'Business Auxiliary Service' category under 

Section 65(19) of the Finance Act (hereinafter referred to as "the Act"); that the 

Appellant was not discharging service tax liability on the same. Show Cause Notice 

issued to the appellant which was adjudicated vide impugned order and confirmed the 

demand of service tax of Rs. 47,53,129/- along with interest; imposed penalty of 

Rs.10,000/- under Section 77 of the Act and penalty of Rs. 47,53,129/- under Section 

78 of the Act. 

3. Being aggrieved with the impugned order, the appellant preferred the instant 

appeal, inter-al/a, on the following grounds: 

(i) that the appellant had undertaken transportation of goods by sea on their own for 

their customers as. principal basis; that the appellant contracted for the space of certain 

0 containers from liners on their own and not on behalf of the customers; that on times the 

appellant also incurred losses on booking space; that entire amount was charged as 

ocean freight from exporters and no commission was charged for procurement of 

service; that it is unwarranted and incorrect to consider the appellant as intermediary 

and the income earned by the way of mark up in ocean freight as commission and 

categorizing the same under taxable 'Business Auxiliary Service'; that in absence of any 

agreement for commission between the appellant and exporters in respect of 

procurement of service and mere charging of ocean freight does not make the appellant 

agent of the exporters; that the Board has issued Circular on the said issue which 

supports the claim of appellant; that in the identical matter, the Hon'ble CESTAT has 

rejected the appeal of the department in case of M/s. Karam Freight Movers reported as 

2017 (4) GSTL 215 (Tn. Del); that the appellant also rely on following case laws: 
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Gudwin Logistics 
Bax Global India Ltd. 
Euro RS9G Advertising Ltd. 
Kerala Publicity Bureau 
Skylift Cargo Pvt. Ltd. 
Margadarsi Marketing (P) Ltd. 
Baroda Electric Meters Ltd. 
International Clearing & Shipping Agency 

2010 (18) STR 348 (Tri.-Ahmd.) 
2008 (9) STR 412 (TrL-Bang.) 
2007 (7) STR 277 (Tn-Bang.) 
2008 (9) STR 101 (Tn-Bang.) 
2010 (17) STR 75 (Tri.-Chen) 
2010 (20) STR 195 (Tni.-Bang.) 
1997 (94) ELT 13 (SC) 
2007 (5) STR 107 (Tri.-Chen). 

(ii) that the demand is time barred as there is no essential ingredients involved for 

invoking extended period under proviso to Section 73(1) of the Act; that the appellant 

filled ST-3 returns regularly; that the appellant had also submitted income tax returns 

with audited balance sheet and P&L account with the jurisdictional Income Tax 

Department showing the said income, therefore, it can be reasonably said that the 

department had knowledge of the service provided by the appellant and had no ground 

to invoke extended period; that there was no suppression or mis-statement with intent to 

evade service tax rather the appeilant had correctly assessed the tax liability and also 

shown correct value in the periodical returns; that said SCN failed to narrate malafied 

intention of the appellant, therefore penalties under section 78 & 77 of the act are 

unwarranted and untenable; that when the demand itself is not sustainable then penalty 

is also bad in law. 

4. Personal Hearing in the matter was attended by Shri Abhishek Darak, Chartered 

Accountant on behalf of the Appellant. He reiterated the submissions of appeal memo 

and produced copy of OIA No. RAJ-EXCUS-000-APP-112 to 113-2017-18 dated 

03.11.2017 issued by this office for consideration. 

5. I have carefully gone through the facts of the case, the impugned order, grounds 

of appeal and written as well oral submissions made by the appellant. The issue to be 

decided in the present appeal is whether the income generated by the appellant under 

the head "Freight Charges Income" is chargeable to service tax under taxable category 

of 'Business Auxiliary Service' or not. 

6. I find that the appellant argued that they had undertaken the ocean transportation 

on principal to principal basis and not acted as intermediator; that they undertake the 

responsibility to deliver the goods in marketable conditions. I find that the Board vide 

Circular No. 197/7/2016-ST dated 12.08.2016 has clarified the taxability of ocean 

freight. I would like to reproduce the relevant portion of the said Circular dated 

12.08.20 16, which is as follows:- 

"2.0 It maybe noted that in terms of rule 10 of the Place of Provision of Services Rules 2012, 
(hereinafter referred to as 'POPS Rules, 2012', for brevity) the place of provision of the service 
of transportation of goods by air/sea, other than by mall or courier, is the destination of the 
goods. It follows that the place of provision of the service of transportation of goods by air/sea  
fmm a place in India to a place outside India, will be a place outside the taxable territory and 
hence not liable to service tax. The provisions of rule 9 of the POPS Ru/es, 2012, should also 
be kept in mind wherein the place of provision of intermediary services is the location of the 
service provider. An intermediary has been defined, inter a/ia, in rule 2(f) of the POPS Rules, 
2012;as. one who arranges or facilitates the provision of a service or a supply of goods between 
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two or more persons, but does not include a person who provides the main service or supplies 
the goods on his own account. The contents of the succeeding paragraphs flow from the 
application of these two rules. 

2.1 The freiqht forwarders may deal with the exporters as an agent of an airline/carrier/ocean 
liner, as one who merely acts as a sort of booking agent with no responsibility for the actual 
transportation. It must be noted that in such cases the freight forwarder bears no liability with  
respect to transportation and any legal proceedings will have to be instituted by the exporters,  
aqainst the airline/carrierlocean liner. The freight foiwarder merely charges the rate prescribed 
by the airline/carrier/ocean liner and cannot vary it unless authorized by them. In such cases tt 
freight forwarder may be considered to be an intermediary under rule 2(f) read with rule 9 of 
POPS since he is merely facilitating the provision of the service of transportation but not 
providing it on his own account. When the freight forwarder acts as an agent of an air 
line/carrier/ocean liner, the service of transportation is provided by the air line/carrierlocean-jjner 
and the freight forwarder is merely an agent and the service of the freight forwarder will be 
subiected to tax while the service of actual transportation will not be liable for service tax under 
Rule 10 of POPS. 

2.2 The freight forwarders may also act as a principal who is providing the service of 
transportation of qoods, where the destination is outside India.  In such cases the freight 
forwarders are negotiating the terms of freight with the airlinelcerrier/ocean liner as well as the 
actual rate with the exporter. The invoice is raised by the freiqht forwarder on the exporter.  
In such cases where the freight forwarder is undertaking all the legal responsibility for the 
transportation of the qoods and undertakes all the attendant risks, he is providing the service of 
transportation of goods, from a place in India to a place outside India. He is bearing all the risks 
and liability for transportation. In such cases they are not covered under the category of 
intermediary, which by definition excludes a person who provides a service on his account. 

3.0 It follows therefore that a freight forwarder, when acting as a principal, will not be 
liable to pay service tax when the destination of the goods is from a place in India to a 
place outside India." 

(Emphasis supplied) 

6.1 It can be seen from the above that when the freight forwarder acts as merely an 

agent of ocean liner, then the srvice of the freight forwarder will be liable for service 

tax; that when the freight forwarder acts as a principal who is providing transportation 

service where the destination i outside India and the invoices issued by the freight 

forwarder to the exporter, then the freight forwarder is not liable for service tax. In the 

instant case, it appeared that the appellant acted as principal, since they provided 

service of ocean transportation, where the destination is outside India and they issued 

invoices in the name of exporters, by adding their mark-up. 

6.2 I find that the adjudicating authority confirmed the demand by invoking the 

provisions of Section 65(19) of the Act pertaining to Business Auxiliary Service; that the 

adjudicating authority has especially relied upon the provision of procurement of goods 

or services which are inputs for the clients and also definition of "Commission Agent" 

provided under Section 65(19) of the Act; that the adjudicating authority observed that 

differential amount in transportation of exported goods is based on the commercial 

factors. While confirming the demand, the adjudicating authority has given his findings 

at para 14 of the impugned order as under:- 

"14. .. the noticee were engaged in booking of cargo/container space from shipping lines and 
providing the same to their dents i.e. exporters/shippers. I find that the cargo/container space in 
ships was in faàt procured for overseas transportation of export cargo/containers of their clients 
and was not actually undertaken by them but provided by the shipping lines and hence they were 
not providing ocean freight service. Further, the same service is found to be in put for their clients. 
Therefore, I find that this activity is specifically covered under Section 65(19)) of the Finance 

1994 ...... 

Page 5 of 8 



Appeal No: V2168/RAJJ2OI9 

6 

6.3 The appellant has also relied on a decision of the Hon'ble CESTAT, New Delhi in 

the case of M/s. Karam Freight Movers reported as 2017 (4) GSTL 215 (Tri-Deh) 

wherein, it is held as follows: 
"11. On the second issue regarding the service tax liability of the respondent under BAS, we find 
that the impugned order examined the issue in detail. It was recorded that the income earned 
by the respondent, to be considered as taxable under any service cateqoy, should be 
shown to be In lieu of provision of a particular service. Mere sale and purchase of carqo  
space and earnina profit in the process is not a taxable activity under Finance Act, 1994. 
We are in agreement with the findings recorded by the original authority. In this connection, we 
refer to the decision of the Tribunal in Greenwich Meridian Logistic (I) Pvt Ltd. vs. CST, Mumbai 
- 2016 (43) STR 2w15 (Tri-Mumbai). The Tribunal examined similar set of fact and held that the 
appellants often, even in the absence of shippers, contract for space or slots in vessels in 
anticipation of demand and as a distinct business activity. !t is a transaction bePveen principal to 
principal and the freight charges or consideration for space procured from shipping-lines. fl 
surplus earned by 11 ST/2644/2012-ST IDBI the respondent arisinq out of purchase and 
sale of space and not by' actinci for client who has space or not on a vessel. It cannot be  
considered that the respondents are enqaqed in promotinq or marketina the services of 
any "cheAt".  

12. In the present case it was recorded that the respondent was already paying service tax on 
commission received from airlines! shipping lines under business auxiliary service since 
10.09.2004. The original authority recorded that the show cause notice did not specify as to who 
is the client to whom the respondent is providing service. Original authority considered both the 
scenario, airline/shipping lines as a client or exporter! shipper as a clinet. In case the respondent 
is acting on behalf of airlines! shipping lines as client, it was held that they are covered by tax 
liability under BAS. Further, examining the issue the original authority viewed that 
commission amount is necessarily to be obtained out of transaction which is to be 
provided by the respondent on behalf of the client, that is, the exporters. The facts of the 
case indicated that the mark-up value collected by the respondent from the exporter is an 
element of profit In the transaction. The respondent when acting as agent on behalf of 
airlines/shiplines was discharging service tax w. e. f. 10.09.2004. However, with reference to 
amount collected from exporters! shippers the original authority clearly recorded that it is 
not the case that this amount is a commission earned by the respondent while acting on 
behaff of the exporter and 12 ST/2644/2012-ST [DBJ said mark-up value is of freight 
charges and are not to be considered as commission. Based on these findings the demand 
was dropped. We do not find any impropriety in the said finding. The grounds of appeal did not 
bring any contrary evidence to change such findings. Accordingly, we find no merit in the appeal 
by Revenue. The appeal is dismissed." 

(Emphasis supplied) 

6.4 The above decision establishes that mark-up value of freight charges, cannot be 

considered as "commission". The impugned order has not brought any evidence to 

consider that the mark-up value is commission obtained from Shipping lines for acting 

as their agent. The adjudicating authority has held that the appellant has provided 

service to the shipping lines. As noted above, the appellant has not acted in the instant 

case as agent of shipping line, as they have not received any commission from shipping 

lines but entire amount from the exporters. 

6.5 As regards the issue, whether any service has been provided by the appellant to 

exporters, it is seen from the impugned order that the demand is under the category of 

Business Auxiliary Service on the differential amount as commission. The appellant has 

charged full amount to exporter i.e. the cost of providing space, plus their profit margin 

(mark-up). If at all, the appellant has provided any service to the exporters, then service 

tax was required to be demanded on the amount charged from exporters and not only 

on.thëcifferential amounts. 

The\conjoint reading of CBEC's Circular dated 12.08.2016 supra and the recent 
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judgement of the Hon'ble CESTAT, New Delhi in the case of M/s. Karam Freight 

Movers supra cited by the appellant, I find that the appellant had acted on principal to 

principal basis by booking space for containers/export goods and while handling the 

exporters. It is undisputed fact that the appellant had earned profit in form of mark-up 
while selling space in respect of Ocean freight to their client exporters, however mark-

up value earned by the freight forwarder cannot be considered as "commission" and no 

Service Tax can be made payable on that amount under Business-Auxiliary Service. 

6.7 I agree that in few cases the appellant could incur losses also, when the space 

bought by the appellant from shipping lines could not be used fully by them in any 

particular month and therefore to visualize such mark-up as "Commission" and to 

charge Service Tax on such profit under the category of Business Auxiliary service as 

defined under Section 65(19) of the Act is not correct, legal and proper as clarified by 

CBEC Circular dated 12.08.2016 and also held by the.Hon'ble CESTAT in the case of 

MIs. Karam Freight Movers referred to above. 

6.8 I also find that the commission agent is to make bills/invoices between buyers 

and sellers or service provider and service recipient, whereas in this case, the appellant 

were booking space slot well before the space was sold to their clients and that too in 

the appellant's own name on principal to principal basis and therefore it cannot be said 

that the appellant has acted as agent to attract Service Tax under BAS category by any 

stretch of imagination only to make them liable to service tax under the category of 

Business Auxiliary Service. 

6.9 In view of the above facts and legal provisions, I find that the appellant has 

sufficiently made out that no service tax is exigible on their mark-up income, generated 

on account of selling of space. CBEC Circular dated 12.08.2016, as well as the 

decision in the case of M/s. Karam Freight Movers supra, have overwhelming settled 

the issue in favour of the appellant. I, am, therefore, of considered view that 

confirmation of the demand of Service Tax, considering the mark-up income as 

'commission' under category of Business Auxiliary Service is not correct, legal and 

proper. 

7. Since the appellant is not liable to pay Service Tax in the matter, payment of 

interest under Section 75 of the Act and imposition of penalty under Section 78 of the 

Act does not arise. 

7.1 Penalty has been imposed under Section 77 of the Act on the ground that the 

appellant has failed to comply with provisions of Service Tax Registration, Valuation, 

filing of correct returns, issuance of correct invoice, non filing of ST-3 Returns, however 

no instances of not filing of ST-3 Returns have been mentioned in the irugned order. 
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Therefore, imposition of penalty under Section 77 of the Act is also not correct, legal 

and proper. 

7.2. In view of above legal position and facts of the case, I, set aside the impugned 

order and allow the appeal filed by the appellant. 

3rII T31Lflc TCI(I ,jlc1-ci 1lcii 

8. The appeals filed by the Appellant stand disposed off in above terms. 

By RPAD 
To 

(GOPI NATH) 
Commissioner (Appeals) 

M/s Seatrade Maritime Private Limited, 
606, Corporate Levels, 150 Feet Ring 
Road, Ayodhya Chowk, Rajkot-360001. 

ki 11as, 

606, ci-Th. '-c1'., 150 1i , 

3FZ1tT c4)c4,, -360001. 

  

(1) tTT  3lhq-d, 'øck c-j .icIC 3d-iCI 

, 3Iicci, Ia1iI' l 

(2) 3ii, '"-c ct- c- R4 ,3cL4IC '(IIc)k. t 

l 

(3) 11cl, 31tqi,a Thi T '1ci 311 i'k l 
11* 1'Ic1 
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