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Delhi in all matters relating to classification and valuation.
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To the West regional bench of Customs, Excise & Service Tax Appellate Tribunal (CESTAT) at, 2 Floor
Bhaumali Bhawan, Asarwa Ahmedabad-380016in case of appeals other than as mentioned in para- 1(a]
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The aémpeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3 / as prescribed under Rule
6 of Central Excise E\ppeal) Rules, 2001 and shall be accon(l)pamed %amst one which at least should be
accompanied by ~a° fee of = Rs. 1,000/- _ Rs.5000/- 5.10,000/- where amount of
dutydemand/ mterest/cfrenalty/ refund is upto 5 Lac., 5 Lac to 50 Lac and above 50 Lac respectively in the
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The appeal under sub section gl) of Section 86 of the Finance Act, 1994, to the Appellate Tribunal Shall be
filed in quadruplicate in Form S.T.5 as prescribed under Rule 9(11)'1 of the Service Tax Rules, 1994, and Shall
be accompanied by a copy of the order appealed against (one of which shall be certified copy) and should be
accom%amed by a fees of Rs. 1000/- where the amount of service tax & interest demanded ‘& penalty levied
. of Rs. 5 Lakhs or less, Rs.3000/- where the amount of service tax & interest demanded & penalty levied is

-.more than five lakhs but not éxceeding Rs. Fifty Lakhs, Rs.10,000/- where the amount of service tax &

- interest demanded & enalt{rlewed is more than fifty Lakhs rupees, in the form of crossed bank draft in
. favour of the Assist Registrar of the bench of nomihated Public Sector Bank of the fplace where the bench
*,of Tribunal s situated. / Application made for grant of stay shall be accompanied by a fee of Rs.500/-.
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The appeal under sub section (2) and (2A) of the section 86 the Finance Act 1994, shall be filed in For ST.7 as
prescribed under Rule 9 (2% &9(2A) of the Service Tax Rules, 1994 and shall be accompanied by a copy of order
of Commissioner Central Excise or Commissioner, Central Excise (Appeals) (one of which shall be a certified
copy) and copy of the order passed by the Commissionerauthorizing the Assistant Commissioner or Deputy
Commissioner of Central Excise/ Service Tax to file the appeal before the Appellate Tribunal.
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For an appeal to be filed before the CESTAT, under Section 35F of the Central Excise Act, 1944 which is also
made applicable to Service Tax under Section 83 of the Finance Act, 1994, an appeal against this order shall lie
before the Tribunal on p;}yment of 10% of the duty demanded where duty or duty and penalty are in dispute, or
penalty, where penalty alone is in dispute, provided the amount of pre-deposit payable would be subject to a
ceiling of Rs. 10 Crores, .
Under Central Excise and Service Tax, “Duty Demanded” shall include :

i) amount determined under Section 11 D;

i) amount of erroneous Cenvat Credit taken; .

ii1) amount t%ayable under Rule 6 of the Cenvat Credit Rules o

- provided further that the provisions of this Section shall not %gplbx to the stay aRphcanon and appeals

pending before any appellate authority prior to the commencement of the Finance (No.2) Act, 2014.
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A revision /%pplication lies to the Under Secre to the Government of India, Revision Application_Unit,
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In case of any loss of goods, where the loss occurs in transit from a factory to a warehouse or to another factory

or from one warehouse to another during the course of processing of the goods in a warehouse or in storage
whether in a factory or in a warehouse
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In case of rebate of ‘duty of excise on goods_exported to any country or territory outside India of on excisable
material used in the manufacture of thé goods which are exported to"any country or territory outside India.
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The above application shall be made in duplicate in Form No. EA-8 as specified under Rule, 9 of Central Excise
(Appeals), ngfés, 2001 within 3 months from the date on which the cg"der sought to be appealed against is
communicated and shall be accompanied by, two copies each of the OIQ and Ordér-In-Ap eaE It shoulé also be
accompanied by a copy of TR-6 Challan evidencing payment of prescribed fee as prescribed under Section 35-
EE of CEA, 1944, undér Major Head of Account.
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Appeal No: V2/68/RAJ/2019

:: ORDER IN APPEAL ::

M/s. Seatrade Maritime Private Limited, 606, Corporate Levels, 150 Feet Ring
Road, Ayodhya Chok, Rajkot, Pin — 360001 (herein after referred to as “the Appeliant”)
has filed present appeal against Order-in-Original No. 15/D/AC/ 2018-19 dated

28.02.2019 (hereinafter referred to as ‘the impugned order’) passed by the Assistant
Commissioner, Central GST, Division-l, Rajkot (hereinafter referred to as ‘the
adjudicating authority’).

| 2. The brief facts of the case are that it was revealed during the audit that the
appellant earned “Freight Charges Income” during 2012-13 (from July) to 2015-16 on
account of, the difference between the actual container freight charges charged by the
container lines to the Appellant and the charges subsequently recovered by the
Appellant from their customers; that the said differential income accrued as commission
was chargeable to service tax under ‘Business Auxiliary Service’ category under
Section 65(19) of the Finance Act (hereinafter referred to as “the Act’); that the
Appellant was not discharging service tax liability on the same. Show Cause Notice
issued to the appellant which was adjudicated vide impugned order and confirmed the
demand of service tax of Rs. 47,53,129/- along with interest; imposed penalty of
Rs.10,000/- under Section 77 of the Act and penalty of Rs. 47,53,129/- under Section
78 of the Act.

3. Being aggrieved with the impugned order, the appellant preferred the instant
appeal, inter-alia, on the following grounds:

(i) that the appellant had undertaken transportation of goods by sea on their own for
their customers as. principal basis; that the appellant contracted for the space of certain
containers from liners on their own and not on behalf of the customers; that on times the
appellant also incurred losses on booking space; that entire amount was charged as
ocean freight from exporters and no commission was charged for procurement of
service; that it is unwarranted and incorrect to consider the appellant as intermediary
and the income earned by the way of mark up in ocean freight as commission and
categorizing the same under taxable ‘Business Auxiliary Service’; that in absence of any
agreement for commission between the appellant and exporters in respect of
procurement of service and mere charging of ocean freight does not make the appellant
agent of the exporters; that the Board has issued Circular on the said issue which
supports the claim of appellant; that in the identical matter, the Hon'ble CESTAT has
rejected the appeal of the department in case of M/s. Karam Freight Movers reported as

2017 (4) GSTL 215 (Tri. Del); that the appellant also rely on following case laws:
“DI—LL Lemuir Logistics Pvt. Ltd. - 2010 (17) STR 266 (Tri.-Bang.)
‘ kY ‘ Page 3 of 8
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- Gudwin Logistics - 2010 (18) STR 348 (Tri.-Ahmd.)
- Bax Global India Ltd. - 2008 (9) STR 412 (Tri.-Bang)
- Euro RSCG Advertising Ltd. - 2007 (7) STR 277 (Trg.-Bang.)
Kerala Publicity Bureau - 2008 (9) STR 101 (Tri.-Bang.)

2010 (17) STR 75 (Tri.-Chen)
2010 (20) STR 195 (Tri.-Bang.)
1997 (94) ELT 13 (SC)

2007 (5) STR 107 (Tri.-Chen).

Skylift Cargo Pvt. Lid.

Margadarsi Marketing (P) Ltd.

Baroda Electric Meters Ltd.

International Clearing & Shipping Agency

(i) that the demand is time barred as there is no essential ingrédients involved for
invoking extended period under proviso to Section 73(1) of the Act; that the appellant
filled ST-3 returns regularly; that the appellant had also submitted income tax returns
with audited 'balance sheet and P&L account with the jurisdictional Income Tax
Department showing the said income, therefore, it can be reasonably said that the
department had knowledge of the service provided by the appellant and had no ground
to invoke extended period; that there was no suppression or mis-statement with intent to
evade service tax rather the appellant had correctly assessed the tax liability and also
shown correct value in the periodical returns; that said SCN failed to narrate malafied
intention of the appellant, therefore penalties under section 78 & 77 of the act are
unwarranted and untenable; that when the demand itself is not sustainable then penalty
is also bad in law.

4. Personal Hearing in the matter was atiended by Shri Abhishek Darak, Chartered
Accountant on behalf of the Appeliant. He reiterated the submissions of appeal memo
and produced copy of OIA No. RAJ-EXCUS-000-APP-112 to 113-2017-18 dated
03.11.2017 issued by this office for consideration.

5. I have carefully gone through the facts of the case, the impugned order, grounds
of appeal and written as well oral submissions made by the appellant. The issue to be
decided in the present appeal is whether the income generated by the appellant under

the head “Freight Charges Income” is chargeable to service tax under taxable category
of ‘Business Auxiliary Service’ or not.

6. I find that the appeliant argued that they had undertaken the ocean transportation
on principal to principal basis and not acted as intermediator; that they undertake the
responsibility to deliver the goods in marketable conditions. | find that the Board vide
Circular No. 197/7/2016-ST dated 12.08.2018 has clarified the taxability of ocean
freight. | would like to reproduce the relevant portion of the éaid Circular dated
12.08.20186, which is as follows:-

“2.0 It may be noted that in terms of rule 10 of the Place of Provision of Services Rules 2012,
(hereinafter referred to as 'POPS Rules, 2012’ for brevity) the place of provision of the service

of transportation of goods by air/sea, other than by mail or courier, is the destination of the
goods. |t follows that the place of provision of the service of transportation of goods by air/sea
from a place in India to a place outside India, wiil be a place outside the taxable territory and

- hence not liable to service tax. The provisions of rule 9 of the POPS Rules, 2012, should also
="~ be kept in mind wherein the place of provision of intermediary services is the location of the
__Service provider. An intermediary has been defined, inter alia, in rule 2(f) of the POPS Rules,

1 2012, as one who arranges or facilitates the provision of & service or a supply of goods between

Page 4 of 8
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two or more persons. but does not include a person who provides the main service or supplies
the goods on_his own account. The contents of the succeeding paragraphs flow from the
application of these two rules.

2.1 The freight forwarders may deal with the exporters as an agent of an airline/carrier/ocean
liner, as one who merely acts as a_sort of booking agent with no responsibility for the actual
transportation. It must be noted that in such cases the freight forwarder bears no _liability with
respect to_transportation and any legal proceedings will have to be instituted by the exporters,
against the airiine/carrier/ocean liner. The freight forwarder merely charges the rate prescribed
by the airline/carrier/ocean liner and cannot vary it unless authorized by them. In such cases the
freight forwarder may be _considered to be an intermediary under rule 2(f) read with rule 9 of
POPS since he is merely facilitating the provision of the service of transportation- but not
providing it on his own account. When the freight forwarder acts as an agent of an air

Iine/carrier/qcean liner, the service of transportation is provided by the air line/carrier/ocean-liner
and the freight forwarder is merely an_agent and the service of the freight forwarder will be

_ Subjected to tax while the service of actual transportation will not be liable for service tax under
Rule 10 of POPS.

2.2 The freight forwarders may also act as a principal who is providing the service of
transportation of goods, where the destination is outside India. In such cases the freight
forwarders are negotiating the terms of freight with the airline/carrier/ocean liner as well as the
actual rate with the exporter. The invoice is raised by the freight forwarder on the exporter.
In such cases where the freight forwarder is undertaking all_the legal responsibility for the
transportation of the goods and undertakes all the attendant risks, he is providing the service of
transportation of goods, from a place in India to a place outside India. He is bearing all the risks
and liability for transportation. In such cases they are not covered under the category of
intermediary, which by definition excludes a person who provides a service on his account.

3.0 It follows therefore that a freight forwarder, when acting as a principal, will not be
liable to pay service tax when the destination of the goods is from a place in India to a

place outside India.”

(Emphasis supplied)

6.1 It can be seen from the above that when the freight forwarder acts as merely an
agent of ocean liner, then the sérvice of the freight forwarder will be liable for service
tax; that when the freight forwarder acts as a principal who is providing transportation
service where the destination is outside India and the invoices issued by the freight
forwarder to the exporter, then the freight forwarder is not liable for service tax. In the
instant case, it appeared that the appellant acted as principal, since they provided
service of ocean transportation, where the destination is outside India and they issued

invoices in the name of exporters, by adding their mark-up.

6.2 1| find that the adjudicating authority confirmed the demand by invoking the
provisions of Section 85(19) of the Act pertaining to Business Auxiliary Service; that the
adjudicating authority has especially relied upon the provision of procurement of goods
or services which are inputs for the clients and aiso- definition of “Commission Agent’
provided under Section 65(19) of the Act; that the adjudicating authority observed that
differential amount in transportation of exported goods is based on the commercial
factors. While confirming the demand, the adjudicating authority has given his findings

at para 14 of the impugned order as under:-

“14. ........ he noticee were engaged in booking of cargo/container space from shipping lines an_d
p1r§'vi'ding tlze same to their cliie%t:i*J ie. exporters/shippefs. | find that the cargq/contalner §palge ltn
ships was in fact procured for overseas transportation of export ca_rgo/ponta/ners of their clients
and was not actually undertaken by them but provided by the §hlpplng lines ?nd hence theyl 'wetre
not providing ocean freight service. Further, the same service IS fouqd fo be mpqt for their clients.
Therefore, | find that this activity is specifically covered under Section 65(19)(jy) of the Finance

Act, 1994 ..."
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6.3 The appellant has also relied on a decision of the Hon’ble CESTAT, New Delhi in

the case of M/s. Karam Freight Movers reported as 2017 (4) GSTL 215 (Tri-Deli) ~

wherein, it is held as follows:

“11. On the second issue regarding the service tax liability of the respondent undier BAS, we find
that the impugned order examined the issue in detail. It was recorded that the income earned
by the respondent, to be considered as taxable under any service category, should be
Mﬂ@i&ww
- ‘space and eaming profit in the process is not a taxable activity under Finance Act, 1994
We are in agreement with the findings recorded by the original authority. In this connection, we
refer to the decision of the Tribunal in Greenwich Meridian Logistic (I) Pvt. Ltd. vs. CST, Mumbai
- 2016 (43) STR 2w15 (Tri-Mumbai). The Tribunal examined similar set of fact and_held that th‘e
appellants often, even in the absence of shippers, contract for space or slots in vgssgls in
anticipation of demand and as a distinct business activity. !t is a transaction betwez_an panIpal to
principal and the freight charges or consideration for space procured from shipping-lines. The
MWLW‘MM——M
sale of space and not by acting for client who has space or noton a vessel. It cannot be
considered that the respondents are engaged in promoting or marketing the services of
any “client”. ,
12. In the present case it was recorded that the respondent was already paying service tax on
commission received from airlines/ shipping lines under business auxiliary service since
10.09.2004. The original authority recorded that the show cause notice did not specify as to who
is the client to whom the respondent is providing service. Original authority considered both the
scenario, airline/ shipping lines as a client or exporter/ shipper as a clinet. In case the respondent
is acting on behalf of airlines/ shipping lines as client, it was held that they are covered by tax
liability under BAS. Further, examining the issue the original authority viewed that
commission amount is necessarily to be obtained out of transaction which is to be
provided by the respondent on behalf of the client, that is, the exporters. The facts of the
case indicated that the mark-up value collected by the respondent from the exporter is an
element of profit in the transaction. The respondent when acting as agent on behalf of
airlines/shiplines was discharging service tax w.e.f. 10.09.2004. However, with reference to
amount collected from exporters/ shippers the original authority clearly recorded that it is
not the case that this amount is a commission earned by the respondent while acting on
behalf of the exporter and 12 ST/2644/2012-ST [DB] said mark-up value is of freight
charges and are not to bg considered as commission. Based on these findings the demand
was dropped. We do not find any impropriety in the said finding. The grounds of appeal did not

bring any contrary evidence to change such findings. Accordingly, we find no merit in the appeal
by Revenue. The appeal is dismissed.”

(Emphasis supplied)
6.4 The above decision establishes that mark-up value of freight charges, cannot be
considered as “commission”. The impugned order has not brought any evidence to
consider that the mark-up value is commission cbtained from Shipping lines for acting
as their agent. The adjudicating authority has held that the appellant has provided
service to the shipping lines. As noted above, the appellant has not acted in the instant

case as agent of shipping line, as they have not received any commission from shipping
lines but entire amount from the exporters.

6.5 ~ As regards the issue, whether any service has been provided by the appellant to
exporters, it is seen from the impugned order that the demand is under the category of
Business Auxiliary Service on the differential amount as commission. The appellant has
charged fuli amount to exporter i.e. the cost of providing space, plus their profit margin
(mark-up). If at all, the appellant has provided any service to the exporters, then service
tax was required to be demanded on the amount charged from exporters and not only

on:the differential amounts.

e
'Fp‘e\"{conjoint reading of CBEC’s Circular dated 12.08.2016 Ssupra and the recent
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- judgement of the Hon’ble CESTAT, New Delhi in the case of M/s. Karam Freight

Movers supra cited by the appellant, | find that the appellant had acted on principal to
principal basis by booking space for containers/export goods and while handling the
exporters. It is undisputed fact that the appellant had earned profit in form of mark-up

while selling space in respect of Ocean freight to their client exporters, however mark-
up value earned by the freight forwarder cannot be considered as “commission” and no

Service Tax can be made payable on that amount under Business Auxiliary Service.

6.7 I agree that in few cases the appellant could incur losses also, when the space
bought by the appellant from shipping lines could not be used fully by them in any
particular month and therefore to visualize such mark-up as “Commission” and to
charge Service Tax on such profit under the category of Business Auxiliary service as
defined under Section 65(19) of the Act is not correct, legal and proper as clarified by
CBEC Circular dated 12.08.2016 and also held by the.Hon’ble CESTAT in the case of
M/s. Karam Freight Movers referred to above.

6.8 | also find that the commission agent is to make bills/invoices between buyers
and sellers or service provider and service recipient, whereas in this case, the appellant
were booking space slot well before the space was sold to their clients and that too in
the appellant’s own name on principal to principal basis and therefore it cannot be said-
that the appellant has acted as agent to attract Service Tax under BAS category by any
stretch of imagination only to make them liable to service tax under the category of
Business Auxiliary Service.

6.9 In view of the above facts and legal provisions, | find that the appellant has
sufficiently made out that no service tax is exigible on their mark-up income, generated
on account of selling of space. CBEC Circular dated 12.08.2016. as well as the
decision in the case of M/s. Karam Freight Movers supra, have overwhelming settled
the issue in favour of the appellant. |, am, therefore, of considered view that
confirmation of the demand of Service Tax, considering the mark-up income as

‘commission’ under category of Business Auxiliary Service is not correct, legal and

proper.

7. Since the appellant is not liable to pay Service Tax in the matter, payment of
interest under Section 75 of the Act and imposition of penalty under Section 78 of the

Act does not arise.

7.1  Penalty has been imposed under Section 77 of the Act on the ground that the
appellant has failed to comply with provisions of Service Tax Registration, Valuation,
filing of correct returns, issuance of correct invoice, non filing of ST-3 Returns, however
no instances of not filing of ST-3 Returns have been mentioned in the iaj;ned order.
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Therefore, imposition of penalty under Section 77 of the Act is also not correct, legal

~—

and proper.

7.2. In view of above legal position and facts of the case, |, set aside the impugned
order and allow the appeal filed by the appellant.

¢ NPT EBRI &1 Y 75 el 1 fATeRT IuAFT e & foram ST B
8. The appeals filed by the Appeliant stand disposed off in above terms. 0’)/
(XM\‘)’

N~
M (GOPI NATH)

v

Commissioner (Appeals)

By RPAD
To '
M/s Seatrade Maritime Private Limited, | suey s #ieres wizae RAs
606, Corporate Levels, 150 FeetRing | . ’ -
Road, Ayodhya Chowk, Rajkot-360001. | 606, ®MARE ¥, 150 Hie Rer 33, VU
| 3rae 9, ASHIT -360001.

g .
(1) mgwm,maaa@mwuééﬁmmaﬁ,w
&1, IEAETEEH! AAFHT 3|

(2) I, FF TG T VAT W T FEE NG Yo, ISR A HATF
FHRIATEr ¥
(3) HETIF YA, FT TH] § VAT F ATSA-|, TR A HETF FAGE 2|
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