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Appeal No: V2/60/GDM/2018-19

:: ORDER-iM-APPEAL ::

M/s. Jay Ambica Exim (hereinafter referred to as “Appellant”) filed
appeal No. V2/60/GDM/2018-19 against Order-in-Original No. 9 & 10/JC/2018-19
dated 4.10.2018 (hereinafter referred to as ‘impugned order’) passed by the
Joint Commissioner, Central GST, Gandhidham (Kutch) (hereinafter referred to
as ‘adjudicating authority’).

2. The brief facts of the case are that investigation carried out by the
Preventive Wing, Central Excise, Rajkot revealed that the Appellant was
providing various services viz. Cargo handling service, transportation of goods by
road, supply of tangible goods service, and was collecting service tax but not
depositing the same to the exchequer. Shri Shivam Niranjanlal, Partner of the
Appellant in his Statement, inter alia, admitted that they had provided the said
services, but not deposited any service tax from 1.04.2012 to the date of visit
of the officers i.e. 8.3.2013; that they had filed returns only upto March-2012;
that due to shortage of funds, they could not deposit service tax for the period
from April, 2012 to December, 2012 even after collecting the same from the
customers. On culmination of investigation, Show Cause Notices were issued
covering the period from 2008-09 to 2014-15. For the subsequent period, on
scrutiny of documents submitted by the Appellant, it was found that the
Appellant had failed to discharge service tax on full income and had short paid
service tax. Consequently, following Show Cause Notices were issued for the
period under dispute: |

Sr. | Show Cause Notice No. Date Period

No. covered

1. | V.ST/STR1 -GIM/Div.GIM/Jt. Commr./ 30.03.2017 2015-16
32/2016-17

2. {Jt. Commr. JH/03/2018-19 20.04.2018 2016-17

2.1 The above Show Cause Notices were issued to the Appellant calling them
to show cause as to why service tax amounting to Rs. 1,39,78,671/- (Sr. No.1
above) & Rs.1,65,43,324/- (Sr. No. 2) should not be demanded and recovered
from them under Section 73(1) of the Finance Act, 1994 (hereinafter referred to
as “Act”), along with interest under Section 75 of the Act; proposing imposition
of penalty under Section 76 & 77 of the Act; late fee of Rs.32,500/- for failure to
file ST-3 return in due time under section 70 of the Act read with Rule 7C of the
Service Tax Rules, 1994 (herein after referred to as “Rules”). O./
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Appeal No: V2/60/GDM/2018-19

2.2 The above SCNs were adjudicated by .the adjudicating authority vide the
impugned order, wherein he confirmed demand of service tax amounting to Rs.
1,39,78,671/- & Rs. 1,65,43,324/- under proviso to Section 73(1) of the Act and
ordered to recover interest under Section 75 of the Act; imposed penalty of

Rs.30,52,199/- under Section 76 of the Act; ordered to recover late fee of

Rs.32,500/- for failure to file ST-3 return in due time under section 70 of the Act

read with Rule 7C of the Rules.

3. Aggrieved, the Appellant preferred this appeal, inter-alia, on the various
grounds as under:

(M The adjudicating authority without going into the activities and without
verifying the documents, confirmed the demand as the same was done in earlier
show cause notices; that they provided services of transportation falling under
the category of GTA service. However, when the show cause notice was issued,
it was never mentioned that the particuiar amount of service tax was not be
paid under any specific category of service; that the impugned order covers
show cause notices which are based on the first SCN in the series of periodical
show cause notices; that after going throiigh paragraph 10 of the first SCN dated
22.10.2013, it may be seen that the only confusion/doubt for the show cause
notice issuing authority was that Appellant could not establish as to whether the
service recipient have paid service tax or not; that in SCN there was no doubt or
allegation that the services provided were of ‘cargo handling services', rather it
was considered as transportation service. However, the lower adjudicating
authority in his findings changed the ciassification from GTA to cargo handling

service, though this is not explicitiy mentioned in the order portion.

(i)  The impugned order was issued beyond the scope of original SCN as there
was no proposal in the SCNs to change the classification of service of goods
Transportation Agency to Cargo Handling Service. However, the adjudicating
authority, with an intention to confirm the demand changed the classification in
his findings, which is against the principal of natural justice and not permissible
in law. The Appellant relied upor fotlowing case laws in support of their

contention:

a) Balaji Contractor -2017 (52) S.T.R. 259 (Tn. - Del.)
b) Gurbachan Singh- 2017 (52) 5.T.R. 174 (Tn. - All.)
Marubeni India Pvt. Ltd. - 2018 (8) G.5.T.L. J143 (5.C.)

That the Appellant is engaged in transporting goods from port to various
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factories and without any evidence the same was categorized under cargo
handling service; that Section 65(23) of the Act clearly defines that cargo
handling service does not include mere transportation of goods, whereas the
Appellant’s main activity was shifting goods from one place to another; that
they had not provided any loading/ unloading facility of goods by their
labourers, which can be explicitly seen from the invoices issued during the
relevant period; that they had never provided any ancillary services during the
course of transportation; that consignment notes and invoices having details
similar to consignment note receipts were issued; that Board’s Circular no.
104/7/2008-S.T, dated 6-8-2008 issued from F. No. 137/175/2007-CX.4, which
reflects pragmatic orientation of the Board to clear the air of confusion
regarding GTA service, and Tax Research Unit’s clarification F.No.B1 1/1/2002
TRU date 01.08.2002 may be referred and also retied upon following case laws:

a) HEC Ltd.- 2018 (9) G.S.T.L. 403 (Tn. - Kolkata)

b) Jhabballal Manilal -2018 (9) G.S.T.L. 98 (Tn. - Del.)

c) United Cargo Transport Services -2017 (4) G.S.T.L. 319 (Tn. - Chennai)
d) Drolia Electrosteels (P) Ltd.- 2016 (43) S.T.R. 261 (Tn. - Del.)

(iv) That the ingredients required to qualify as GTA service are present in the
instant case; that LR's with details required to be mentioned in the
LR's/consignment notes, were issued in each and every case; that due to very
large volume of work on daily basis, though LR's were issued truck wise, bills for
payment were prepared after a particular work was completed and a separate
bill covering all those consignments was issued; that number of invoices were in
thousands and each such invoices covered about 10-20 LR's; that providing copies
of all such documents was not practically feasible. Accordingly, sample copies of

such documents were provided and all the supporting documents were placed to

_correlate with those LR's and bills.

(v) In case of GTA, service tax is to be paid by the recipient as per Rule
4(1)(d)(v) of the Rules; that the status of clients/service receiver was submitted
with the letter dated 01.05.2017 along with ledgers and invoices from which it
was easily verifiable that the service recipients were very big companies and
they were liable to pay service tax as per Rule 4(1)(d)(v) of the Rules. Even
certificates from such service receivers were also submitted to the effect that
they were liable to pay service tax and that they had already paid service tax on
the value of services received as per notification No. 01.03.2008; that when

service tax has already been paid by the recipient of service, demand of service
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tax on the service provider amounts to double taxation.

(vi) That extended period of limitation can be invoked only in a case where
the service tax has not been paid on account of fraud, collusion, willful
misstatement and suppression of facts with an intention to evade tax. It is very
evident that the said circumstances are not established in the instant case. The
issue involved is whether service tax is payable for the alleged services rendered
by the Appellant; that where facts are known to both the parties the omission by
one to do what he might have done and not that he must have done, does not
render it suppression. There could be various reasons for non-payment of service
tax, such as, if the Appellant is under the bonafide belief that he is not required
to pay the service tax either relying upon the decisions of various courts or by
virtue of trade practice. Therefore, larger period of limitation was illegally and
erroneously invoked against the appellant. Thus proposed demand is barred by
limitations.

4, In hearing, Shri R.C.Prasad, Consuitant appeared on behalf of the
Appellart and reiterated the submissions of appeal memo and also filed
additional submission dated 04.09.2019, wherein grounds of appeal memo are

reiterated.

5. | have carefully gone through the facts of the case, the impugned order,

the Appeal Memorandum and written submissions made by the Appellant. The

issue to be decided is whether the service tax amounting to Rs. 1,39,78,671/- &
Rs. 1,65,43,324/- demanded from the Appellant is correct or otherwise.

6. On going through the recards. | find that the adjudicating authority
confirmed service tax demand on the ground that the Appellant had rendered
‘Cargo Handling Service’ and liable tc pay service tax on the income received by
them; that the Appellant had failed to produce documentary evidences to prove
that they had rendered ‘Transportation of Goods Service’ as GTA. On the other
hand, the Appellant contended that ingredients required to qualify services
rendered by them as GTA service are present in the instant case; that LRs were
issued in each and every case but due to very large volume of work on daily

basis, providing copies of all such documents was not practically feasible; that in

case of GTA, service tax is to be paid by the recipient as per Rule 4(1)(d)(v) of
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the service provider amounts to double taxation

7. | find it is pertinent to examine the term ‘Cargo Handling Service’ defined
under Section 65(23) of the Act as under:

“(23) “cargo handling service” means loading, unloading, packing or
unpacking of cargo and includes, —

(a) cargo handling services provided for freight in special containers or for
non-containerised freight, services provided by a container freight
terminal or any other freight terminal, for all modes of transport, and
cargo handling service incidental to freight; and

®) service of packing together with transportation of cargo or goods, with
or without one or more of other services like loading, unloading,

unpacking,
but does not include, handling of export cargo or passenger baggage or mere
transportation of goods;” '
8. Now, | examine sample bills furnished by the Appellant in appeal

memorandum to understand the exact nature of services rendered by the
Appellant. On going through Bill No. JAE/2015-16/663 dated 19.2.2016, | find
that description reads as “Being amount charged towards transportation of S-
Coal from Mundra Port to Factory Bharapar”. The said bill was raised to M/s
S.A.L. Steel Ltd showing quantity of 964.880 MTs purportedly for transportation
of Coal from Mundra Port to consignee’s factory at Bharapar. It is apparent that
for transporting consignment of 964.880 MTs of cargo, other incidental and
ancillary services like logistic support at Port, loading and unloading cargo are
also required for movement of cargo from Mundra Port to factory of consignee.
Thus, it is safe to conclude that services rendered by the Appellant were not
only transportation but also included loading and unloading of cargo. Thus, the
services rendered by the Appellant were not mere transportation but also
included loading and unloading of cargo and services would apparently covered
under the category of ‘Cargo Handing Service’, as rightly held by the
adjudicating authority.

9. - The Appellant contended that ingredients required to qualify services
rendered by them as GTA service are present in the instant case; that LRs were
issued in each and every case but due to very large volume of work on daily
basis, providing copies of all such documents was not practically feasible; that in
case of GTA, service tax is to paid by the recipient as per Rule 4(1)(d)(v) of the
Rules. | find it is pertinent to examine the provisions relating to GTA service as

1
\

under:

+
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9.1  As per Section 65(50b) of the Act, the term ‘Goods Transport Agency’ is
defined as under: '

(26) *“goods transport agency” means any person who provides service in
relation to transport of goods by road and issues consignment note, by

whatever name called;

9.2 As per Rule 4B of the Service Tax Rules, 1994, any ‘goods transport
agency’ which provides service in relation to transport of goods by road in a
goods carriage shall issue a consignment note to ‘the recipient of Service.
Further, the term ‘consignment ncté’ has been defined under Rule 4B ibid as
under:

“Explanation. - For the purposes of this rule and the second proviso to rule

4A, “consignment note” ineans a document, issued by a goods transport

agency against the receipt of goods for the purpose of transport of goods by

road in a goods carriage, which is serially numbered, and contains the names

of the consignor and consignee, registration number of the goods carriage in

which the goods are transported, details of the goods transported, details of the

place of origin and destination, person liable for paying service tax whether

consignor, consignee or the goods transport agency.”

9.3  On combined reading of above piovisions, it is clear that in order to get
covered under ‘Goods Transport Agency’, it is imperative that such entity issues
consignment note to recipient of service for transportation of goods by road in a
goods carriage. On going through the impugned order, | find that the
adjudicating authority has recorded findings that the Appellant failed to produce
consignment note/L.R. to substantiaie their claim of being GTA agency. As per
the impugned order, the taxable income of the Appellant was Rs. 15,51,18,599/-
and Rs. 16,81,42,995/- for the years 2015-16 and 2016-17 respectively. Despite
such large income, the Appeilant was not able to produce copies of any
consignment notes/LRs neither before the adjudicating authority nor before this
appellate authority. | have alsc gone through annexure attached with the bill
dated 19.2.2016 referred supra, wherein details of cargo movement is given. |
find that said consignmenf contained 964.880 MTs of cargo involving 31 trips of
trucks during the period 3.2.2016 to 15.2.2016 from Mundra Port to Factory of
consignee. However, the Appeliant ias not been able to furnish single
consignment note/ L.R. Under the circ:mstances, the Appellant cannot be

~:“é.‘,}considered as ‘Goods Transport Agency’. |, therefore, discard this contention of
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the Appellant as devoid of merit.

10.  The Appellant contended that service recipients were liable to pay service
tax as per Rule 4(1)(d)(v) of the Rules, which has also been paid by the service
recipient; that when service tax has already been paid by the recipient of
service, demand of service tax on the service prévider amounts to double
taxation. | find that the Appellant has not produced any consignment note, so
the Appellant cannot be considered as ‘Goods Transport Agency’ as held by me
in para supra. Since, the Appellant was not GTA agency, provisions of Rule
4(1)(d)(v) of the Rules will not come into picture. Regarding payment of service
tax by recipient of service as claimed by the Appellant, | find that services
rendered by the Appellant have been correctly classified by the adjudicating
authority under ‘Cargo Handling Service’. Hence, payment of service tax by
recipient of service as claimed by the Appellant is not a reason/ justificaiton for
non payment of service tax by the Appellant under ‘Cargo Handling Service’. I,

therefore, discard this contention as devoid of merit.

11.  The Appellant contended that larger period of limitation was illegally and
erroneously invoked against the appellant. | find that both the Show Cause
Notices were issued within normal period of limitation. Show Cause Notice for
the year 2015-16 was issued on 30.3.2017 and Show Cause Notice for the year
2016-17 was issued on 20.4.2018. Thus, both the Show Cause Notices were issued
within normal period of limitation prescribed under Section 73(1) of the Act and
larger period of limitation was not invoked in either of the two Show Cause
Notices. Thus, the contention of the Appellant is contrary to facts.

12. In view of above, | uphold confirmation of service tax demand of Rs.
3,05,21,995/- under Section 73(1) of the Act. Since, service tax demand is
upheld, it is natural consequence that confirmed service tax is required to be

paid along with interest at applicable rate under Section 75 of the Act.

13.  Regarding penalty imposed under Section 76 of the Act, I find that the
Appellant has not paid service tax of Rs. 3,05,21,995/- which has been
confirmed under Section 73(1) of the Act. Hence, the Appellant is rightly held
liable for penalty under Section 76 of the Act. |, therefore, uphold penalty of Rs.
30,52,199/- under Section 76 of the Act.

14. Regarding late fees of Rs. 32,500/- imposed under Sectiod 70 of the Act, |
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find that the Appellant had failed to file prescribed ST-3 returns for the period
April-Sept, 2016 and October-March, 2017 within due date as narrated in Para 34
of the impugned order. Hence, the Appellant has been rightly held liable for late

fees under Section 70 of the Act. |, therefore, uphold late fees of Rs. 32,500/-
under Section 70 of the Act.

15.  Inview of above, | uphold the impugned order and reject the appeal.

16.  HUoTehal SaRT &of HT 718 JrfaT st fTeRT Faed a8 & Rrar smar |
16.  The appeal filed by the Appellant is disposed off as above.

(GOPI NATH)
Commissioner(Appeals)
Attested

)8

(V.T.SHAH)
Superintendent(Appeals)

By RPAD
To

M/s. Jai Ambica Exim, m T fFasr vieas,

Plot No. 104, sector-08, o , )
Near Madhuban Cinema, | wee JaY 104, Qe 08-,

Gandhidham (Kutch) - 370201 AYSw f&stAr & o,
miehemy 370201 - (Fe0)

1) 99T AET HGFd, a¥%g Ta Fa1 & Td Fd 37UE Yo, IoNId
81T, 3gFEEIE F TSN A

2) INYF, I¥G U WAl W UE FAT 3cUE Yoh, U YA,
IMENETHT T HRIAF FIAAET &

3) TYFA IGF, T U ey & UG Fenrd 3G Yok, IMENETH IIFATeRT,
ITENETH, Y HTIRTF FRAREY 8!
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