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Passed by Shri. Gopi Nath, Commissioner (Appeals),Rajkot
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Arising out of above mentioned OlO issued by Additional/Joint/Deputy/Assistant Commissioner, Central Excise/ST
!/ GST,

Rajkot / Jamnagar / Gandhidham :

FNAFAIEITATIE 1 #7137 0 TT /Name & Address of theAppellant&Respondent :-

Sanghi Industries Itd.(Clinker Unit), Sanghipuram, Akri,Taluka:Abdasa, Kutch
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y person aggrieved by this Order-in-Appeal may flle an appeal to the appropriate authority in the following
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Appeal to Customs, Excise & Service Tax Appellate Tribunal under Section 35B of CEA, 1944 / Under Section 86
of the Finance Act, 1994 an appeal lies to:-
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The special bench of Customs, Excise & Service Tax Appellate Tribunal of West Block No. 2, R.K. Puram, New
Dethi in all matters relating to classification and valuation.
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The appeal under sub section 2£Aand (24) of the section 86 the Finance Act 1994, shall be filed in For ST.7 as
prescribed under Rule 9 (2&25. (24) of the Service Tax Rules, 1994 and shall be accompanied by a copy of order
of Commissioner Central Excise or Commissionier, Central Excise (Appt%als)\ (one of which shall be a certified

e

copy) and copy of the order passed by the Commissionerauthorizin, ssistant Commissioner or D
Con}l'msswner of Central Exage / Sem)t':e ’i‘:x to file the appeal before the Appellate Tribunal. puty

HAT Yooh, Py 3eUrE Yo T AT I witieor ((e) & oicr it & Fe & Fedir 3eare e Hfafas 1944
#1 4R7 35TH & A, S B RehT wWRAw, 1904 B URT 83 F AT FaE B o A B IS ¢, 59 IRY & 9y
3ol SfRor & 37l R F SeuTe YEHRIET i, 10 HIARIT (10%), ST a1t vd At Rarea ¢, a1 e, @
Fae St AT &, # ST R T, ot R 5 LT & ierter o R oY arelt 3R o TR 2 S T9T & HOw
a8 -
S ICE, Yo T RATER % 2AeHtet 771 b 370 ok A oot aidrer &
(i) o 11 A & S &H
(i) [ AT i A 91 T AR
(i) e T IR F oA 6 & i T A
- audt 35 T 50 9T & wawd R (F. 2) 3RREER 2014 % IR @ @ B el ofted & wew
Trarelier TgaTet ISl O 3rdie B S AT By
For an ap to be filed before the CESTAT, under Section 35F of the Central Excise Act, 1944 which is also
made applicable to Service Tax under Section 83 of the Finance Act, 1994, an appeal against this order shall lie
before the Tribunal on paafmer_xt of 10% of the duty demanded where duty or duty and qenalty are in dispute, or
pegalty,fvgnerf é:nalty one is in dispute, provided the amount of pre-deposit payable would be subject to a
ceiling of Rs. rores,
& Under Central Excise and Service Tax, “Duty Demanded” shall include :
i) amount determined under Section 11 D;
1) amount of erroneous Cenvat Credit taken; » i
ii1) amount-&ayable under Rule 6 of the Cenvat Credit Rules L
- provided further that the provisions of this Section shall not %gplgktlo the stay aRphcatmn and appeals
pending before any appeliate authority prior to the comunencement of the ance (No.2) Act, 2014.
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In case of rebate of duty of excise on goods exported tn any country or territory outside India of on excisable
material useg in the mat%ufacture [o) th% goods which are exgorted to any coun'cr,rw)y or territory outside India.
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In case of Boods orted outside India export to Nepal or Bhutan, without payment of duty.
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Credit of any duty allowed to be utilized towards payment of excise duty on final products under the provisions

A Rules made there under such ord:er is passed by the Commissioner (Appeals) on or after, the
gagan asppggxftr Snderegec. 109 ogfxe Finance (No.2) Act, %98. ‘y (App )
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The abov lication shall be made in dyplicate in Form No. EA-8 as specified under Rule, 9 of Central Exci
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Appeal No: V2/66/GDM/2018-19

- :: ORDER-IN-APPEAL ::

M/s Sanghi Industries Ltd (Clinker unit), Kutch (hereinafter referred to as
“Appellant”) filed Appeal No. V2/66/GDM/2018-19 against Order-in-Original No.
11/JC/2018-19 dated 5.10.2018 (hereinafter referred to as ‘impugned order’)
passed by the Joint Commissioner, CGST Commissionerate, Gandhidham

(hereinafter referred to as “adjudicating authority”).

2. The brief facts of the case are that the Appellant was engaged in
manufacture of Clinker and was registered with Central Excise. During audit of
the records of the Appellant, it was observed that the Appellant had belatedly
paid Service Tax on GTA Service during the period from August, 2005 to March,
2006 and hence, they were liable to pay interest for delayed payment of Service
Tax, in terms of Section 75 of the Finance Act, 1994 (hereinafter referred to as
‘Act’).

2.1 Show Cause Notice No. V.ST/STR-Bhuj/Div. GIM/Jt. Commr/4/2017-18
dated 6.7.2018 was issued to the Appellant calling them to show cause as to why
interest of Rs. 1,08,679/- should not be recovered from them under Section 75
of the Act and proposing imposition of penalty under Section 76 of the Act. The
said Show Cause Notice was adjudicated vide the impugned order, which
confirmed demand of interest of Rs. 1,08,679/- under Section 75 of the Act.

3. Aggrieved, the Appellant has preferred the present appeal on various
grounds, inter alia, as below :- 4

(i) The non payment of interest was raised after a period of 11 years. It is on
record that late payment of service tax was noticed by the Audit officers on
20.3.2006 but the SCN was issued on 6.7.2017 and hence, demand is time barred

and liable to be set aside on the grounds of limitation.

(i) That Board vide Circular No. 1053/2/2017-CX dated 10.3.2017 has clarified
that limitation as prescribed in Section 11A also applies to demand of interest;
that Section 11A(15) envisaged that provisions of Section 11A(1) to (14) applies
to the recovery of interest; that Section 11A has prescribed one year for
issuance of SCN where there is no suppression etc.; that they had already paid
service tax in the year 2005-06, which was verified during Audit and hence, it
cannot be said that there was any suppression involved in their case. Thus, the

entire demand is time barred and the impugned order is liable to be set aside.

4, In hearing, Shri Ambarish Pandey, Advocate appeared on behalf of the
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Appeal No: V2/66/GDM/2018-19 .

Appellant and . reiterated the submissions made in appeal memorandum and

relied upon case law of TVS Whiripoo! - 1996(86) ELT 144, which has also been
upheld by the Hon’ble Supreme Court.

5. I have carefully gone through (he facts of the case, the impugned order
and ground of appeal submitted by the appellant in the memorandum of appeal.
The issue to be decided is whether bar of limitation is applicable to demand of
interest or not.

6. On going through the records, | find that the adjudicating authority has
confirmed demand of interest under Section 75 of the Act for delayed payment
of service tax during the period from August, 2005 to March, 2006. | find that the
Appellant has not disputed about delay in payment of service tax but pleaded
that Show Cause Notice was issued on 6.7.2018 for demand of interest for late
payment of service tax during the period from August, 2005 to March, 2006,
which is barred by limitation.

7. | find that there is no time limit prescribed in Section 75 of the Act.
However, issuance of Show Cause Notice after lapse of 13 years without any
justifiable reasons is not tenable. it is settled position of law that time limit
applicabte to demand of duty also applies to demand of interest thereon. | rely
on the judgement passed by the Hon’ble Supreme Court in the case of TVS
Whirlpool Ltd reported as 2000(119) ELT A177(SC), wherein it has been held
that,

“It is only reasonable that the period of limitation that applies to a claim for

the principal amount should also apply to the claim for interest thereon. We

find no merit in the appeals and they are dismissed with costs.”

8. It is also pertinent to mention that the Board vide Circulag No.
1053/2/2017-CX dated 10.3.2017 has clarified that interest needs to be
demanded following due process of demand and period of limitation as
prescribed in Section 11A of the Central Excise Act, 1944 would also apply to
demand of interest. | find that provisions of Section 11A ibid are pari materia
with Section 73 of the Finance Act, 1994, Thus, period of limitation as
prescribed in Section 73 of 'the Finance Act, 1994 would also be applicable for
demand of interest. | find that maximum period prescribed for demanding
service tax under Section 73 is five years whereas in the present case, Show

Cause Notice was issued after a gap of 13 years from relevant date, which is
clearly barred by limitation and therefore, not sustainable. 1, therefore, have
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Appeal No: V2/66/GDM/2018-19

no other option but to set aside confirmation of demand of interest of Rs.
1,08,679/-.

9. In view of above, | allow the appeal and set aside the impugned order.

10. TR GERT &3t T 9T el A FATe T STRY e & R ST |
10.  The appeal filed by the Appellant is disposed off as above.
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(GOPI NATH)

Commissioner(Appeals)
Attested

/’ i
-
/A/‘

(V.T.SHAH)
Superintendent(Appeals)

To, JqarH

M/s Sanghi Industries Ltd L

(Clinker Unit), A wie g5Edrer s

Sanghipuram, Taluka Abdasa, (Frerav afere), ATHIYIHA,

District Kutch. AT ST,
Seal T |
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