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:: ORDER-IN-APPEAL::  

M/s. Gujarat NRE Coke Ltd. (Steel Division), Village Lunava, Tal Bhachau, Kutch 

(hereinafter referred to as 'Appellant') has filed the present appeal against Order-In-

Original No. 09/AC/Anjar-Bhachaul20l 8-19 dated 17.12.2018 (hereinafter referred to as 

'the impugned order'), passed by the Assistant Commissioner, CGST Division-Anjar 

Bhachau. (hereinafter referred to as "the adjudicating authority"). 

2. The facts of the case in brief, are that investigation carried out by the Officers of 

Hq Preventive Section, Central Excise, Gandhidham revealed that the Appellant had 

paid "Education Cess" and "Higher Education Cess" by utilizing Cenvat Credit of 

Central Excise Duty during the period from December — 2013 to February — 2015. It 

appeared that as per Rule 3(4) and Rule 3(7)(b) of the Cenvat Credit Rules, 2004, 

Cenvat credit of Central Excise duty cannot be utilized for payment of Education Cess 

and Higher Education Cess. 

2.1 Hence, the SCN was issued to the appellant on 29.08.2018 for recovery of 

wrongly utilized cenvat credit to the tune of Rs. 10,49,905/- ( Rs. 7,00,028/- for 

Education Cess and Rs. 3,49,8771- for Secondary and Higher Education Cess) along 

with interest under Section 1 1AA of the Central Excise Act, 1944 (hereinafter referred to 

as "the CEA, 1944) and to impose penalty under Section 11 AC of the Central Excise 

Act, 1944. The adjudicating authority adjudicated the show cause notices vide 

impugned order wherein he confirmed demand of Rs 10,49,905/- under Section 1 IA of 

the Act; ordered recovery of interest under Section 1 IAA of the Act and also imposed 

penalty of Rs. 10,49,905/- under Section 11AC of CEA,1944. 

3. Being aggrieved with the impugned order, the appellant preferred the present 

appeal, interalia, on the following grounds: 

(i) The impugned order passed by the lower adjudicating authority is illegal 

and should be quashed and set aside. Appellant submitted that they have 

not wrongly diverted basic central excise duty to their education cess and 

higher education cess liability account as they have submitted all details in 

their monthly return ER-i and also shown in theircenvat account. 

(ii) The appellant has been undergoing insolvency and bankruptcy code (IC 

2016) and that the Hon'ble NCLT have ordered the appellant "that no'uits 

or other legal proceedings shall be instituted by or against the corporate 

debtor" 

'N 
(i4' "That their cse falls under sub-rule (4) of Rule 3 of Cenvat Credit Rules, 
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2004, not as per proviso of Rule 3(7) of Cenvat Credit Rules, 2004 under 

which there is a restriction regarding use of Cenvat Credit of Education 

Cess & Secondary and Higher Education Cess for payment of only 

Education Cess & Secondary and Higher Education Cess; that the 

adjudicating authority has referred the case of MIs. Paras Petrofils Ltd V/s. 

Commissioner of Centr! Excise& Service Tax Surat — II [2018 (10) GSTL 

264 (Tri-Abd)] is also r&ated to utilization of Education Cess and 

Secondary and Higher Education Cess for payment of Basic Duty. 

The appellant has relied on following case-laws: - 

• 2009 (233) ELT 0221 (Tri.Ahd) CCE, Vapi V/s. Donear Industries Ltd. 

• 2008 (232) ELT 693 (Tri.Ahd) CCE, Vapi V/s. Balaji Industries 

• 2007-TIOL-1174-Cestat Kolkata, CCE, Shilong V/s. Godrej Consumer 

Products Ltd. 

• 2006-TIOL-1444-Cestat Delhi, CCE Jammu V/s. Sun Pharmaceutical md. 

• 2008-TIOL-2629-Cestat Ahm, CCE, Vapi V/s. Baja]! Industries 

4. Personal hearing in the matter was attended to by Shri Pradyot K Chatopadhyay, 

General Manager Commercial and Shri Amit Agarwal, AGM Commercial, who 

reiterated Grounds of Appeal and submitted that their appeal may be decided on the 

basis of facts and legal position. 

5. I have carefully gone through the facts of the case, the impugned order, grounds 

of appeal and submissions made by the appellant. The issue to be decided in the 

present appeal is whether the impugned order passed by the adjudicating authority 

disallowing Central Excise duty paid "Education Cess" and "Higher Education Cess" by 

way of utilizing Cenvat Credit of Basic Central Excise Duty for the period from 

December — 2013 to February — 2015 is correct, proper and legal or otherwise. 

6. I find that as per sub-rule (4) of Rule 3 of Cenvat Credit Rules, 2004, the Cenvat 

Credit may be utilized for payment of: 

(iv) the Cenvat credit may be utilized for payment of: 

a) any duty of excise on any final product; or 

9/ 
b) an amount equal to CENVA T credit taken on inputs if such inputs are 
removed as such or after being partially processed; or 

c) an amount equal to the CENVA T credit taken on capital goods if such 
capital goods are removed as such; or 

d) an amount under sub rule (2) of rule 16 of Central Excise Rules, 2002; 
or 

Page 4 of 8 
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e) sen,ice tax on any output service: 

Provided that while paying duty of excise or service tax, as the case may 
be, the CENVA T credit shall be utilized only to the extent such credit is 
available on the last day of the month or quarter, as the case may be, for 
payment of duty or tax relating to that month or the quarter, as the case 
maybe: 

Provided further that the CENVAT credit of the duty, or service tax, paid 
on the inputs, or input services, used in the manufacture of final products 
cleared after availing of the exemption under the following notifications of 
Government of India in the Ministry of Finance (Department of Revenue), - 

(I) No. 32199-Central Excise, dated the 8th July, 1999 (G.S.R. 508(E), 

dated 8th July, 1999]; 
(ii) No. 33/99-Central Excise, dated the 8th July, 1999 fG.S.R. 509(E), 

dated 8th July, 1999); 
(iii) No. 39/2001-Central Excise, dated the 31st July, 2001 [G.S.R. 565 (E), 

dated the 31st July, 2001]; 
(iv) No. 56/2002-Central Excise, dated 14th November, 2002 (G.S.R. 

764(E), dated the 14th November, 2002]; 

(v) No. 57/2002-Central Excise, dated 14th November, 2002 (G.S.R.. 

765(E), dated the 14th November, 2002]; 

(vi) No. 56/2003-Central Excise, dated the 25th June, 2003 (G.S.R. 

513 (E), dated the 25th June, 2003]; and 

(vii) No. 71/2003-Central Excise, dated the 9th September, 2003 

(G.S.R. 717 (E), dated the 9th Sep, 2003] 

shall, respectively, be utilized only for payment of duty on final products, in 
respect of which exemption under the said respective notifications is 
availed of: 

Provided also that no credit of the additional duty leviable under sub-
section (5) of section 3 of the Customs Tariff Act, shall be utilized for 
payment of service tax on any output service: 

Provided also that the CENVA T credit of any duty specified in sub-rule 
(1), except the National Calamity Contingent duty in item (v) thereof, shall 
not be utilized for payment of the said National Calamity Contingent duty 
on goods falling under tariff items 8517 1210 and 8517 1290 respeç.ively 
of the First Schedule of the Central Excise Taflff 

Provided also that the CENVAT credit of any duty mentioned in st/b-rule 
(1), other than credit of additional duty of excise leviable under section 85 
of Finance Act, 2005 (18 of 2005), shall not be utilised for payment of said 
additional duty of excise on final products. 

Upon perusal of above clauses, it appears that since the Education Cess and 

Secondary & H. S. Education Cess are nothing but duties of excise, therefore the 

appellantT t utilized the Cenvat credit of Basic Excise duty for its payment. 

6 1 Howei on the other hand the Adjudicating Authority in the Order in Original 

contended that stnce the Edu Cass and S & H S Edu Cess do not appear in the 
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rthr (cf) 
Page 5 of 8 



aii reading of sub-section (1) of Section 93 of Finance Act, 2004 

Page 6 of 8 

TthT (3) 

Appeal No. V21251GDM/2019 

above clauses, the Cenvat Credit of Basic Excise duty cannot be utilized for payment of 

Education Cess and S. & H. S. Edu. C,'s. I also find that sub-clause (iii) clause (b) 

of sub-rule (7) of Rule 3 of Cenvat Cred Rules, 2004 stipulates that Cenvat Credit of 

Education Cess on excisable goods leviable under Section 91 read with Section 93 of 

Finance Act, 2004 shall be utilized only for payment of Edu. Cess on excisable goods 

leviable under Section 91 read with Section 93 of Finance Act, 2004. In the backdrop of 

the above provisions, I find the first point that needs to be decided is whether the Edu. 

Cess and Secondary & Higher Education Cess can be considered as duties of excise 

as stipulated in clause (a) of sub-rule (4) of Rule 3 of Cenvat Credit Rules, 2004. 

7. Further, I also find that the Education Cess is leviable under Section 93 of 

Finance Act, 2004, which reads as under: 

Section 93 of Finance Act. 2004 

93. (1) The Education Cess levied under section 91, in the case of goods specified in the First Schedule to 
the Central Excise Tariff Act, 1985, being goods manufactured or produced, shall be a duty of excise (in 
this section referred to as the Education Cess on excisable goods), at the rate of two percent., calculated 
on the aggregate of all duties of excise (including special duty of excise or any other duty of excise but 
excluding Education Cess on excisable goods) which are levied and collected by the Central Government 
in the Ministry of Finance (Department of Revenue), under the provisions of the Central Excise Act, 1944 
or under any other law for the time being in force. 

(2) The Education Cess on excisable goods shall be in addition to any other duties of excise chargeable 
on such goods, under the Central Excise Act, 1944 or any other law for the time being in force. 

(3) The provisions of the Central Excise Act, 1944 and the rules made thereunder, including those relating 
to refunds and exemptions from duties and imposition of penalty shall, as far as may be, apply in relation 
to the levy and collection of the Education Cess on excisable goods as they apply in relation to the levy 
and collection of the duties of excise on such goods under the Central Excise Act, 1944 or the rules, as 
the case may be. 

8. Likewise, I find that Secondary & Higher Education Cess is leviable under 

Section 128 of the Finance Act, 2007, which reads as under: 

(1) The Secondary and Higher Education Cess levied under section 126, in the case of goods specified in 
the First Schedule to the Central Excise Tariff Act; 1985, being goods manufactured or produced, shall be 
a duty of excise (in this section referred to as the Secondary and Higher Education Cess on excisable 
goods), at the rate of one per cent., calculated on the aggregate of all duties of excise (including special 
duty of excise or any other duty of excise but excluding Education Cess chargeable under section 93 of 
the Finance (No. 2) Act, 2004 and Secondary and Higher Education Cess on excisable goods) which are 
levied and collected by the Central Government in the Ministry of Finance (Department of Revenue), 
under the provisions of the Central Excise Act, 1944 or under any other law for the time being in force. 

(2) The Secondary and Higher Education Cess on excisable goods shall be in addition to any other duties 
of excise chargeable on such goods, under the Central Excise Act, 1944 or any other law for the time 
being in force and the Education Cess chargeable under section 93 of the Finance (No. 2) Act, 2004. 

(3) The provisions of the Central Excise Act, 1944 and the rules made thereunder, including those relating 
to refunds and exemptions from duties and imposition of penalty shall, as far as may be, apply in relation 
to the levy and collection of the Secondary and Higher Education Cess on excisable goods as they apply 
in relation to the levy and collection of the duties of excise on such goods under the Central Excise Act, 
1944 or the rules made thereunder, as the case may be. 
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and sub-section (1) of Section 128 of the Finance Act, 2007, I find that Education Cess 

and the Secondary & Higher Education Cess are termed as duties of excise. 

Consequently, in terms of Rule 3(4) of the Cenvat Credit Rules, 2004, the Cenvat credit 

of Basic Excise duty can be used for payment of Education Cess and Secondary & 

Higher Education Cess. However, before penning down the final decision, I would also 

like to discuss the various case laws pertaining to this issue. 

10. I find that the adjudicating authority has confirmed the short-payment of 

education cess and S&H Education cess since the appellant has paid the amount 

towards payment of cesses by utilizing cenvat credit balance lying in basic excise duty 

account, in terms of provisions contained in Rule 3(7)(b) of the CCR. I find that Rule 

3(7)(b) of the Cenvat Credit Rules provides that cenvat credit in respect of education 

cess and the Secondary and Higher Education cess on excisable goods shall be utilized 

towards payment of education cess and the Secondary and Higher Education cess 

respectively on any final product manufactured by the manufacturer. Thus, the said 

provisions restricts the utilization of credit of education cesses towards payment of 

education cesses only. However, I find that the said provisions do not restrict the 

utilization of credit of excise duty towards payment of education cesses payable on any 

final product. Further, the provisions of Rule 3(4) states that the cenvat credit may be 

utilized for payment of any duty of excise on any final product. Since the Education 

Cess and Secondary & Higher Education cess are also the 'duty of excise', the cenvat 

credit of basic excise duty can be utilized towards payment of education cess and 

secondary & higher education cess. In support of my view, I rely on the decision of High 

Court of Gauhati in the case of Kamakhya Cosmetics & Pharmaceuticals Private 

Limited — 2015 (323) ELT 33 (Gau.) wherein it has been held as under:- 

Cenvat credit - Utilisation of - Credit of Basic Excise Duty for payment of 

Education Cess - Cenvat credit of Basic Excise Duty was allowed by Gauhati 

Hiqh Court in Praq Bosimi Synthetics Ltd., to be utilised for payment of NCCD 

but not vice-versa - In view of ratio of impugned judgment, utilisation of Cenvat 

credit of Basic Excise Duty allowed by Tribunal for paying Education Cess - 

No infirmity in Tribunal's order, it being in conformity with views taken by High 

Court - Appeal of Department dismissed - Rule 3 of Cenvat Credit Rules, 

2004. 



Appea' No. V2/25/GDM/2019 

(I) Balaji Industries 2008 (232) ELT 693 (Tri-Ahmd.) 

(ii) Godrej Consumer Products Umted 2007 (219) ELT 585 (Tn-

Kolkata) 

(iii) Sun Pharmaceuticai lndustrIe. — 2007 (207) ELT 673 (Tri.-Del.) 

11. In view of the discussions and flndrqs as above, set aside the impugned order 

and allow the appeal filed by the appeUant. 

12. flcçj iu r3i 1TU3*d f'i iicii 

12. The appeals filed by the appellant stand disposed off in above terms. 

By R.P.A.D.  

T1r (Gopi Nath) 
- Commissioner (Appeals) 

1-4 
T(3) 

To, 
MIs. Gujarat NRE Coke Ltd. (Steel Division), 
Village Lunava, TaI Bhachau, 
Kutch 

Copy to:  

1. The Chief Commissioner, GST & Central Excise, Ahmedabad Zone, Ahmedabad. 
2. The Commissioner, GST & Central Excise, Kutch Commissionerate, Gandhidham. 
3. The Assistant Commissioner GST & Central Excise Division-, Anjar-Bhachau. 

\
4Guard File. 
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