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Arising out of above mentioned OIO issued by Additional/Joint/Deputy/Assistant Commissioner, Central Excise/ST
! GST,

Rajkot / Jamnagar / Gandhidham :

srfiwwdt & 9TAEEY 1 17 U 93T /Name & Address of the Appellant & Respondent :-

Gujarat NRE Coke Ltd(Steel Division), Village Lunava ,Taluka Bhachau, Kutch-370140
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iﬁy person aggrieved by this Order-in-Appeal may file an appeal to the appropriate authority in the following
way.
I Yo FT0 c1E eh TF Jared ey sramiaeaRor & aia ardie, ST 3caie e HTORTa 1944 1 4rT 358
& 3iadta va faa sfORras, 1994 9 4RT 86 & Jada PTATRAT 9E B AT HA 2 |/

Appeal to Customs, Excise & Service Tax Appellate Tribunal under Section 35B of CEA, 1944 / Under Section 86
of the Finance Act, 1994 an appeal lies to:-
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The special bench of Customs, Excise & Service Tax Appellate Tribunal of West Block No. 2, R.K. Puram, New
Delhi in all matters relating to classification and valuation.
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Appeal No. V2/24/GDM/2019

:: ORDER-IN-APPEAL ::

M/s. Gujarat NRE Coke Ltd. (Steel Division), Village Lunava, Tal Bhachau, Kutch
(hereinafter referred to as ‘Appeliant’) has filed the preseht appeal against Order-In-
Original No. 04/AC/Anjar-Bhachau/2018-19 dated 30.10.2018 (hereinafter referred to as
‘the impugned order’), passed vy the Assistant Commissioner, CGST Division-Anjar
Bhachau. (hereinafter referred to as “the adjudicating authority”).

2. The facts of the case in brief, are that during the course of audit, on verification of
cenvatable ir_woices, it was noticed that the said appellant has availed cenvat credit on
invoices raised by their head office registered under Input Service Distributors (1SD) and
it was also noticed that the ISD has passed excess Cenvat Credit to the app'ellant to the
tune of Rs. 41,71,511/- which resulted into excess availment / utilization of Cenvat
Credit by the appellant. A SCN was issued to the appellant on 23.04.2018 for recovery
of wrongly utilized cenvat credit to the tune of Rs. 41,71,511/- under Rule 14 of Cenvat
Credit Rules, 2004 read with Section 11A(4) of the Central Excise Act, 1944 along with
interest under Rule 14 of Cenvat Credit Rules, 2004 read with Section 11AA of the
Centrai Excise Act, 1944 (hereinafter referred to as “the CEA, 1944) and to impose
penalty under Rule 15(2) of the Cenvat Credit Rules, 2004 read with Section 11 AC of
the Central Excise Act, 1944. The adjudicating authority adjudicated the show cause
notices vide impugned order wherein he confirmed demand of Rs 41,71,511/- under

_Rule 14 of Cenvat Credit Rules, 2004 read with Section 11A(4) of the Central Excise
‘Act, 1944; ordered recovery of interest under Section Rule 14 of Cenvat Credit Rules,

2004 read with Section 11AA of the Act and also imposed penalty of Rs. }41,71,511/-

_under Rule 15(2) of the Cenvat Credit Rules, 2004 read with Section 11 AC of the Act.

3. Being aggrieved with the impugned order, the appellant preferred the
present appeal, interalia, on the following grounds:

(i) The impugned order passed by the lower adjudicating authority is illegal
and should be quashed and set aside. Appellant submitted that they have
availed and utilized cenvat credit excess but their other units suffer a loss
as by clerical mistake their bhachau unit gets more credit; hence matter is

revenue neutral.

(ii) The appellant has been undergoing insolvency and bankruptcy code (IBC
2016) the appellant had inform the adjudicating authority that the Hon'ble
NCLT have ordered the appellant “that no suits or other legal proceedings

shall be instituted by or against the corporate debtor”
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(i)  Further, appellant submitted hat the auditors have failed to establish that
there was willful availment of ineligibié cenvat credit. Further, as their unit
have availed excess cenvat credit on other hand their other three units got
lesser credit so it is a revenue neutral matter. The matter is related to only
clerical mistake in computation of percentage of turnover of previous year
of respective units for arriving at the basis of apportionment of Cenvat
Credit by ISD.

The appellant in this regard, relied on following case-law: -
e M/s. Dashion Ltd. in Tax Appeal No. 415 of 2013 & 662 of 2014 [2016-
TIOL-111-HC-AHM-ST]..

4. Personal hearing in the matter was attended to by Shri Pradyot K Chatopadhyay,
General Manager Commercial and Shri Amit Agarwal, AGM Commercial, who
reiterated Grounds of Appeal and submitted that their appeal may be decided on the

basis of above facts and legal position.

5. | find that the appellant has filed application for condonation of delay of 28 days
in filing appeal on the ground that the delay was not intentional and therefore, appeal
could not be submitted within stipulated time of 60 days. Considering that delay is within
condonable period of 30 days as provided under proviso to Section 35(1) of the Act, |
condone delay in filing of this appeai.

6. | have carefully gone through the facts of th: case, the impugned order, grounds
of appeal and submissions made by the appellant. The issue to be decided in the
present appeal is whether the impugned order passed by the adjudicating authority
disallowing excess cenvat credit availed and utilized on account of wrongly distributed
by ISD for the period of 2014-15 is correct, proper and legal or otherwise.

6. | find that appellant has availed Cenvat Credit on the basis of invoices raised by
their head office, registered under I1SD. The appellant was engaged in the
manufacturing of excisable goods and in trading of goods during F.Y. 2014-15. In terms
of Rule 2(e) of Cenvat Credit Rules, 2004, trading activity is exempted

7. | find that as per Rule 7 of Cenvat Credit Rules, 2004 as amended time to time;
manner of distribution of credit by input service distributors are as under:

The input service distributor may distribute the CENVAT credit in respect of the service

tax paid on the input service to its manufacturing units or units providing output service,

subject to the following condition, namely:-
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(a) the credit distributed against a document referred to in rule 9 does not exceed the

amount of service tax paid thereon; or

(b) credit of service tax attributable to service use in a unit exclusively engaged in

manufacture of exempted goods or providing of exempted services shall not be
distributed.

(c) credit of service tax attributable to services used wholly by a unit shall be distributed
only to that unit.

(d) credit of service tax attributable to services used by more than one unit shall be
distributed pro rata on the basis of turnover of all the units during the relevant period to
the total of turnover of all the units which are operational in the current year, during the
relevant period.

From the above, it is ample apparent that credit of service tax attributable to services
used by more than one unit shall be distributed pro-rata on the basis of turnover of such
units during the relevant period to the total of turnover of all the units which are basis of
turnover ratio during the relevant period. The turnover of only those units which are

operational is required to be considered.

8. | further find that for the purposes of this rule, the total turnover shall be
determined under Rule 5 of the Cenvat Credit Rules, 2004 as amended time to time. In
terms of Rule 5(1)(E) of CER, total tumover means:

(a) All excisable goods cleared during the relevant period including exempted goods,
dutiable goods and excisable goods exported;

(b) Export turnover of services determined in terms of clause (D) of sub-rule (1)
above and the value of all other services, during the relevant period; and

(c) All inputs removed as such under sub-rule (5) of the rule 3 against an invoice,

during the period for which claim is filed.

Explanation 1. - For the purposes of this rule,

(1) “export goods” means any goods which are to be taken out of India to a
place outside India.

R
e N Ty

(2) f"‘r'/e"‘lvéi'/‘é:\n{tvj'.pgr\i\éf Vmeans the period for which the claim is filed.
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Appeal No. V2/24/GDM/2019

9. Further, as per Rule 6(3A) Explanation 1(c), in case of trading, shall be the
difference between the sale price and the cost of goods sold (determined as per the
generally accepted accounting principles without including the expenses incurred

towards their purchase) or ten percent of the cost of goods sold, whichever is more.

Hence, the turnover for the purpose of distribution of Cenvat Credit by ISD,
should be the total turnover of the manufactured goods and the difference between the
cost of traded goods or ten percent of the cost of the traded goods sold, whichever is
higher.

10. | further find that appellant in their submission admitted that due to clerical
mistake ISD had wrongly computed the percentage of turnover of previous years which
resulted excess cenvat credit availed and utilized by the appellant; that the mistake was
required to be rectified by the appellant by way of reversal of such excess credit availed,;
that on the name of clerical mistake appellant can not avail and utilize the excess
cenvat credit. It is ample apparent that appellant is beneficiary by way of availing excess

cenvat credit; hence the contention of appeliant is not acceptable.

11.  Regarding penalty imposed under Rule 15(2) of the Cenvat Credit Rules, 2004
read with section 11AC of the Act, | find that excess availment and utilization of Cenvat
Credit by way of wrongly computed the percentage of turnover of previous years by ISD
was unearthed during Audit undertaken. Had there been no Audit of the records of the
Appellant, the excess availment and utilization of Cenvat Credit would have gone
unnoticed. So, there was suppression of facts and extended period of limitation was
rightly invoked in the impugned order. Since the Appellant suppressed the facts of non-
payment of Service Tax, penalty under Section 78 of the Act is mandatory as has been
held by the Hon'ble Supreme Court in the case of Rajasthan Spinning & Weaving Mills
reported as 2009 (238) E.L.T. 3 (S.C.), wherein it is held that when there are ingredients
for invoking extended period of limitatioss for demiand of duty, imposition of penalty
under Section 11AC is mandatory. The ratio of the said judgment applies to the facts of
the present case. |, therefore, uphold penalty as proposed by the adjudicating authority.

12. | also find that the case law referred by the appellant is not pertaining to present

case.
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13.  Therefore, considering the facts and circumstances of the case, | uphold the
impugned order and reject the appeai.

13, IrfieTehd EaRT &of $Y I el T FAYERT IIRIFT alF & T ST &
13.  The appeals filed by the appellant stand disposed off in above terms.
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H‘G‘I‘Fﬁa (Gopi Na “g/y
2N Commissioner (Appeals)
_ Ee g
By R.P.A.D. AT (i)
To,

M/s. Gujarat NRE Coke Ltd. (Steel Divisicn),
Village Lunava, Tal Bhachau,
Kutch

Copy to:

1. The Chief Commissioner, GST & Central Excise, Ahmedabad Zone, Ahmedabad.
2. The Commissioner, GST & Central Excise, Kutch Commissionerate, Gandhidham.
3. The Assistant Commissioner, GST & Central Excise Division-, Anjar-Bhachau.

4. Guard File.
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