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Arising out of above mentioned 010 issued by Mditional/Joint/Deputy/Assistant Commissioner, Central Excise/ST 

/ GST, 
Rajkot/ Jamnagar / Gandhidham 

ic! & siil I1 /Name & Address of the Appellant & Respondent:- 

Gujarat liRE Coke Ltd(Stee1 Division), Village Lunava ,Taluka Bbachau, Kutch-370 140 

r 3ll1(3l) cq1ci 45l o1d 1t1 ci jM1qi1 ilIlCN I WI1UI i IfT 3l41If iit .ljq,dl 
Any person aggrieved by this Order-in-Appeal may file an appeal to the appropriate authority in the following 
way. 

fIf1 Ti    1i V *1ii    T 3TIf, IIIf 3ç'4I 34lflW 1944 l lR1 35B 
3ilSie 1994Ulgr86 dndl q,chI/ 

Appeal to Customs, Excise & Service Tax Appellate Tribunal under Section 353 of CEA, 1944 / Under Section 86 
of the Finance Act, 1994 an appeal lies to:- 

clq,') èjli4o1 *1'-l-1ci * o1lEe1 it *IIf ir4le"i If l.ti 31'f4Pr .ii,w1cui it ¶w tft, 
i2,3H.,4 Tlfttii I! 

The special bench of Customs, Excise & Service Tax Appellate Tribunal of West Block No. 2, RK. Puram, New 
Dethi in all matters relating to clnssiñcation and valuation. 

(u) 'flt..ct 1(a) IfIE 3ltII i 3lI1a1 W T3f 31f frjr ii v i, 3if41Ir III1q(ul 
e1Ie T3l3ieicigtc- seo? r5iMt tn1*  1/ 

T the West regional bench of (stQxrs. xjse & Service Tax Appellate Tribunpl (CESTAT) at 2"" Floor, 
Bhaumah Bhawfln, Asarwa Ahmedabad-SUU1om case ot appeals other than as mentioned m para- lta)  above 
3lT ai wr fr *r 3 fieii, 2001, tr 6 i 31lIIrlfld 
fr Il EA-3 4l R * ii iliiT 'au1  I 511* i 11%T, I1lT ictc 1T *r iiw ,snir 
iiir 3lT ei.'11ii 1111T etji, 5 IT 31*4T,5 IT 50 11l V ff 311Ta1 50 sIfl v * 3r1li fr el: 

1,000/- 5,0001- 3lIfi 10,0001- * 51fltM1ci I11T i *1 I1 *kii ti 1tMdT 5T 17111If, ii1kt 
Mlq,.tuI l i ,l15uqq 't1l*it ic)Ich fa  

lT11T ii1 I 'l3c1 5l lr $ITl1If f 3 TR1 * 1iT t1l(  l5T *iiilIhi aI4)r flIf ¶F 4dll 
3flT (t 3) my 311If-q f 1i1T 500/- lT ltMd I 1IT 11T 1IT1 ii 

The appeal tç the Appellate Tribunal shall b filed in quadruplicate in forn EA-3 / as precribe4 under Rule 6 of 
Central Excise fAp5eal) Rules, 2uu1 anu shall b accompamecl against one winch at least should be 
accorn.amecl. by a fee of Rs. 1 000/- Rs.5. )00/-, Js 10,000/- where •  amount of 
ctutycii.i: . a/mterestJpena1ty/reflnd is jptq 5 Lac. 5  Lac to bo Lac anq above 5(1 Lac respectively m the form 
of cro- .. banl dratt m IkVQUr 01 Ast,, Regisfra ol' branch o any ominite4 public sector .bank of the place 
wheae the bench of any nomjnated pl4bllc sector bank oj me place where tile bench of the Tribunal is situated. 
Application made for grant 01 stay snail be accompanied by a lee of Rs. 500/- 

ji41Ykr a.qi,i1i)ci,,ui r 1w 3uil1qef,1994 *r tiw 86(1) I iici.Aci tqiq't 1qe1gIe, 1994, I 9(1) i 

t (311* *I wJIIi)c1 fr i1) 31 51t*r * r i iTI, rr , iq,(' *r Jr  1*11 341T fau IlT 
1u,qy 5 111w lIT 3 If,5 11l qy  lIT 50 ti 4I 3TllIT 50 qv * 31I lft imr: 1,000/- R*, 5,000/- 

t1* 31lrT 10,000/- g'  T I i'áRci 11T ji *r d 5Qd.1 I IltMci jRI I adIdl.1, (1I1I)d 3Pl)If .ii.qiIlcs.ui l 
lliijqq, ct ftl'ud.iq, Ti tfgrI  11T1 tiiI  I 11tI)d ic 

1ITj1If fi r ur ir -i,Ii r sIIhi 3tftIf *r iiw 1iii' I ti.i 3iikr (t 3fl) i mIT 
3ff ..if  11RT 500/- i1iMi aiirrir I! 

The appeal under .sub section (1) of Section 86 of the Finnnce Act, 1994 to the  appellate Tribunal Shall be filed 
m quadruplcate vi Form S.T.5 prescnbed under 1le 9(1) of tine erviçe lax Rules, 1994, and Shall be 
accOmpanle4 by a copy of the . . et ....... ed against (one or .wflich shipil be certilied copy) and shouki be 
aecowpajuee by a fees of Js ii.. /- • crc the amqunt Qf service tax & mtrest denippded Z penalty 'evied of —	 -Rs-..T.a1hs orless Rs.5000/- witere .e amount of service tax & mteresf cleniandeci & penatty levied i more 
tti7flvlkhs but not. exceeding Rs. Fj,fty . .s, Rs. 1O,uQU/- wtiere t1e amoupt of service, ta & mtrest 

- .- -	 'ianded t penalty levied is pior thani airy l ripees, vi the tOrpi oh crossci bank 4raft vi tavour ot the 
Assistant gistrar ,of the jiech 01 nozpinated Pi .hc bector t3qni 0! the p1ce where the bench of Tribunal is 

r1at .%Apphcation macic br grant ox stay shall 'e accompanieci by a fee 01 Rs.500/-. 
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(C) 
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(v) 

1iie1994 tRT 86 r3-m3i't(2) (2A)*3 *cti't lJ1clu, 1994, 1iT9(2) 
t 9(2A)  S.T.-7 r rr f)4 39w,  3mT 39f (M), i;:zr 

aiti 'irftr 3l1T *t qfff (3J V wii1ki 6)')  vi1) 3fk 31TI ai(r 394T 3ir 
3Lfl,  I Ich(, 3i4 iuui 3TT 4 T Ii 3flkT 3 IRr 

 al / 

The appeal under sub section 121 and (2A) of the section 86 the Finance Act 1994, shall be filed in For ST.7 as 
prescribed under Rule 9 (2] & 9(2A) of the Service Tax Rules, 1994 and shall be accompanied by a copy of order 
of Commissioner Ceniral Excise or Commissioner, Central Excise (Appeals) (one of which shall be a certified 
copy) and copy of the order passed by the Commissionerauthorizmg the Assistant Conizmssioner or Deputy 
Commissioner of Central Excise! Service Tax to file the appeal before the Appellate Tribunal. 

T , T.ç4k 3]4,.(UJ  (+c)   ieao 3i)14d1 1944 
r35v3lP1ir, 1dq 3411t, 1994 r'1R183 i3iPTqtq,( 1T*F, 13TTh 

3ltflr ii(iu 3W T .clIc i/T 11T 10 Ic1 (10%), 11u1c1 , t o(T, g 
,j1èI Jd , 1dIW 1v 3qV3 

V  3lTf JTPT f w 1w ii1 
(i) t11 
(ii)  
(iii) r1i1w6 i.3irrf 
- 1llTf1(T.2) 3i1ll(ieI2014 
1wthi -ci tl*t 

For an appeal to be filed before the CES'FAT, under Section 3SF of the Central Excise Act 1944 which is also 
made anplicable to Service Tax under Section 83 of the Finance Act, 1994, an appeal againt this order shall lie 
before the Tribunal on payment of J)% of the duty demanded where duty or duty and ena1ty are in dispute, or 
penalty, where penalty alone is in dispute, proviaed th amount of pre-deposit payab'e would be subject to a 
ceiling of Rs. 10 Crores 

Under Cental Excise and Service Tax "Duty Demanded" shall include: 
Ii) amount determined under section 11 D; 
(ii) amount of erroneous Cenvat Credit taken, 
(in) amount payable under Rule 6 of the Cenvat Credit Rules 

- provided further that the provisions of this Section shall not apply to the stay application and appeals 
pending before any appellate authority prior to the commencement of me rinance (No.2) Act, 2014. 

$TRT qiY9.i1ui 3TT: 
ReviMon aipiication to Government of lndLa ______ ______ r 31TT iI1i oiiet , 3?TiI l 3iSii 1994 i tIRT 35EE i 1qç1cI 

3T3 41'a &TR irt4*(, 9aF(s1u, 3HT  1T 'i*4, <(I*4 fpr, tttfr ei1h', ,()q.,r )zt g 4 
f -ii000i Iflrtu1vI / 
A revision aplication lies to the Under Secretary, to the Government of India Revision Anplication Unif, 
Ministry of i'inance Department of Revenue 4th Yloor Jeevan Deep Building, Prliapient Street, 1'4ew Delhi-
1i0Q0 under Section 35EE of the CEA 194k in respcc1 of the following case, govemen by first proviso to sub-
section ti) of Section-35B ibid: 

11' 1T i f 1ct,ti1 i t) ft M'SJ" 9jj'i1 citsi 1 IRf 31r 
zIi fii ) i iJ IT I1 tWW trff, fRt 31T i' T RU1 i  i 

cb1(fr' Ii/ 
In case of any loss of gocs, where t?ie loss occurs in transit from a factory to a warehouse or to another factory 
or from ne warehouse to another during the course of processing of the goods in a warehouse or in storage 
whether in a factory or in a warehouse 

*1 
.Hó1c k ri'fti I 
In case of rebate of duty of excise on goods exhorted to any country or territory outsi4e India of on excisable 
material used in the manufacture of the goods wmch are exported to any country or territory outside India. 

3c41(i i;t Tiiót 1V1I )14 lT TRT1I / 
In case of'oods d*ported outside India export to Nepal or Bhutan, without payment of duty. 

c4I iIciiiIsil TlWrti1$ 
3t1T 5fr 39t (3t) i ¶r 3fffP7 ( 2),rl 998 t 1W 109 * w i r4 iia 'i..iiw 
11T1Iflh/ 

Credit of any duty allowed to be utilized towards pavm ent of excise duty on final products under the pviaions 
of this Act; or the Rules made there unçler such ord'er is I by the Commissioner (Appeals) on or er, the 
date appointed under Sec. 109 of the Finance (No.2) Act, 

lt)cti1 3llT *1 'r '11lT *ali EA-8 t, sI rr  ri (3 )f.qeiici,2001 i IPir 9 3T1 
11?c , r 3ur i vr 3 rii' 3fi'f ir ,,911 IQ i'3flW i 3flT 3lftT 3tTkT *r Y 1r 

oi   l)1oi, 1944 t*WT 
TR-6*4cl&o1*tftli(L!I / 

The above application shall be made in dreitcate in Form No. EA-8 as specified under Rule 9 of Central ExciSe 
(Appeals) Ruies, 2001 within 3 months tiom the date on which the drder so t to bee4pPealed against is 
communicated and shall be aod by twa copies each of the 010 and 0r -1n . It shouia also be 
accompanied by a copy 01 TR evidencing payment of prescribed fee as pre under Section 35- 
EE of CEA, 1944, under Major Head of Acecunt. 

(vi) * 1 r1tMr t I' it __ 
5iT ti4J1 41T i!i lT i*t( ft '....". 200/- T 3PT"di' )i 3 V if 't 

1000 -I cr aiit izii wi 
The revision appjiation 5hal be accompanied, by t fee, of }Zs. 2Q0/- where the amount involved in Rupees One 
L.ac or less anTRs. 1000/- where the amount involved s more than Rupees One Lac. 

3flT ' 3fl* 5T iif 3flT 1iZ 1 óJc1I{, 94ci'ci i 1r mrr i r ji 
flr1i tq 1c 3T 3nr10 

ndl '1 / In case, if the order covers variousnumbers of order- in Original, fee for each 0.1.0., should be paid in 
the aforesaid manner not withstanding the fact that the one appeal, to the AppeUant,  Tribunal or the one 
apphcation to the Cenfral Govt. As the ease may be, is filled to avoid scriptona work it excising Rs. 1 lakh fee of 
K's. 100/-br each. 

iiui 1975, 11-i 6.50 wir 
/

,) 

One copy" of application or 0.1.0. as, the case may be, and, the order of the adiudicating authority shall bear a 
court fee stamp of Rs,6.50 as prescribed under Schedu1i-i in terms of the Court Fee Act,1975,  as amended. 

èj STi, no-l1 .cMl tTi t Oicb'( 3ltfll1)ZI l(ct,.lif  ('t4 1) 1982 ' 1ci t 3Z1 'l1lk1 JJe4) 
*131)T t £1W 3llI? f  1l1llF / 

Attetitiorris'also invited to the rules coveripg these si ô. other i'e[ated matters contained in the Customs, Excise 
:.arrd Service Appellate Tnbunal (Procedure) tiiics, 15.. 

(C) 31'4 Jp 3 ,  ' iit ee'q -4vj ic  z'i f, jp.ff j 1a .iI5ci 
/ 

For the elaborate detailed and latest PTOVI -' el r , c fuiig of app.al w the higher appellate authority the 
appellant may ire*r  to the Departmental w bsr'e '.c,ov.n. 
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:: ORDER-IN-APPEAL::  

M/s. Gujarat NRE Coke Ltd. (Steel Division), Village Lunava, Tal Bhachau, Kutch 

(hereinafter referred to as 'Appellant') has filed the present appeal against Order-In-

Original No. 04/AC/Anjar-Bhachau/20 18-19 dated 30.10.2018 (hereinafter referred to as 

'the impugned order'), passed y the Assistant Commissioner, CGST Division-Anjar 

Bhachau. (hereinafter referred to as "the adjudicating authority"). 

2. The facts of the case in brief, are that during the course of audit, on verification of 

cenvatable invoices, it was noticed that the said appellant has availed cenvat credit on 

invoices raised by their head office registered under Input Service Distributors (lSD) and 

it was also noticed that the ISD has assed excess Cenvat Credit to the appellant to the 

tune of Rs. 41,71,511/- which resulted into excess availment / utilization of Cenvat 

Credit by the appellant. A SCN was issued to the appellant on 23.04.2018 for recovery 

of wrongly utilized cenvat credit to the tune of Rs. 41,71,511/- under Rule 14 of Cenvat 

Credit Rules, 2004 read with Section 1 IA(4) of the Central Excise Act, 1944 along with 

interest under Rule 14 of Cenvat Credit Rules, 2004 read with Section 1 IAA of the 

Central Excise Act, 1944 (hereinafter referred to as "the CEA, 1944) and to impose 

penalty under Rule 15(2) of the Cenvat Credit Rules, 2004 read with Section 11 AC of 

the Central Excise Act, 1944. The adjudicating authority adjudicated the show cause 

notices vide impugned order wherein he confirmed demand of Rs 41,71,511/- under 

Rule 14 of Cenvat Credit Rules, 2004 read with Section 1 IA(4) of the Central Excise 

Act, 1944; ordered recovery of interest under Section Rule 14 of Cenvat Credit Rules, 

2004 read with Section 1 1AA of the Act and also imposed penalty of Rs. 41,71,511/-

under Rule 15(2) of the Cenvat Credit Rules, 2004 read with Section 11 AC of the Act. 

3. Being aggrieved with the impugned order, the appellant preferred the 

present appeal, interalia, on the following grounds: 

(i) The impugned order passed by the lower adjudicating authority is illegal 

and should be quashed and set aside. Appellant submitted that they have 

availed and utilized cenvat credit excess but their other units suffer a loss 

as by clerical mistake their bhachau unit gets more credit; hence matter is 

revenue neutral. 

(ii) The appellant has been undergoing insolvency and bankruptcy code (lBC 

2016) the appellant had inform the adjudicating authority that the Hon'ble 

NCLT have ordered the appellant "that no suits or other legal proceedings 

hall be instituted by or against the corporate debtor" 

I 
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(iii) Further, appellant submitted diat the auditors have failed to establish that 

there was willful availment of ineligible cenvat credit. Further, as their unit 

have availed excess cenvat credit on other hand their other three units got 

lesser credit so it is a revenue neutral matter. The matter is related to only 

clerical mistake in computation of percentage of turnover of previous year 

of respective units for arriving at the basis of apportionment of Cenvat 

Credit by ISD. 

The appellant in this regard. relied on following case-law: - 

MIs. Dashion Ltd. in Tax Appeal No. 415 of 2013 & 662 of 2014 f2016- 

TIOL-1 11-HC-AHM-STJ.. 

4. Personal hearing in the matter was attended to by Shri Pradyot K Chatopadhyay, 

General Manager Commercial and Shri Amit Agarwal, AGM Commercial, who 

reiterated Grounds of Appeal and submitttd that their appeal may be decided on the 

basis of above facts and legal position. 

5. I find that the appellant has filed application for condonation of delay of 28 days 

in filing appeal on the ground that the delay was not intentional and therefore, appeal 

could not be submitted within stipulated time of 60 days. Considering that delay is within 

condonable period of 30 days as provided under proviso to Section 35(1) of the Act, I 

condone delay in filing of this appeal. 

6. I have carefully gone through the facts of tft case, the impugned order, grounds 

of appeal and submissions made by the appellant. The issue to be decided in the 

present appeal is whether the impugned order passed by the adjudicating authority 

disallowing excess cenvat credit availed and utilized on account of wrongly distributed 

by ISD for the period of 2014-15 is correct, proper and legal or otherwise. 

6. I find that appellant has availed Cenvat Credit on the basis of invoices raised by 

their head office; registered under ISD. The appellant was engaged in the 

manufacturing of excisable goods and in trading of goods during F.Y. 2014-15. In terms 

of Rule 2(e) of Cenvat Credit Rules, 2004, trading activity is exempted 

7. I find that as per Rule 7 of Cenvat Credit Rules, 2004 as amended time to time; 

manner of distribution of credit by input service distributors are as under: 

The input service distributor may distribute the CENVAT credit in respect of the service 

tax paid on the input service to its manufacturing units or units providing output service, 

subject to the following condition, namely:- 
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(a) the credit distributed against a document referred to in rule 9 does not exceed the 

amount of service tax paid thereon; or 

(b) credit of service tax attributable to service use in a unit exclusively engaged in 

manufacture of exempted goods or providing of exempted services shall not be 

distributed. 

(c) credit of service tax attributable to services used wholly by a unit shall be distributed 

only to that unit. 

(d) credit of service tax attributable to services used by more than one unit shall be 

distributed pro rata on the basis of turnover of all the units during the relevant period to 

the total of turnover of all the units which are operational in the current year, during the 

relevant period. 

From the above, it is ample apparent that credit of service tax attributable to services 

used by more than one unit shall be distributed pro-rata on the basis of turnover of such 

units during the relevant period to the total of turnover of all the units which are basis of 

turnover ratio during the relevant period. The turnover of only those units which are 

operational is required to be considered. 

8. I further find that for the purposes of this rule, the total turnover shall be 

determined under Rule 5 of the Cenvat Credit Rules, 2004 as amended time to time. In 

terms of Rule 5(1)(E) of CER, total turnover means: 

(a) All excisable goods cleared during the relevant period including exempted goods, 

dutiable goods and excisable goods exported; 

(b) Export turnover of services determined in terms of clause (D) of sub-rule (1) 

above and the value of all other services, during the relevant period; and 

(c) All inputs removed as such under sub-rule (5) of the rule 3 against an invoice, 

during the period for which claim is filed. 

Explanation 1. - For the purposes of this rule, 

(1) "export goods" means any goods which are to be taken out of India to a 
place outside India. 

(2) "relevant period" means the period for which the claim is filed 

Page 5 of 7 



Appeal No. V2J24IGDM/2019 

6 

9. Further, as . per Rule 6(3A) Explanation 1(c), in case of trading, shall be the 

difference between the sale price and the cost of goods sold (determined as per the 

generally accepted accounting principles without including the expenses incurred 

towards their purchase) or ten percent of the cost of goods sold, whichever is more. 

Hence, the turnover for the purpose of distribution of Cenvat Credit by ISD, 

should be the total turnover of the manufactured goods and the difference between the 

cost of traded goods or ten percent of the cost of the traded goods sold, whichever is 

higher. 

10. I further find that appellant in their submission admitted that due to clerical 

mistake ISD had wrongly computed the percentage of turnover of previous years which 

resulted excess cenvat credit availed and utilized by the appellant; that the mistake was 

required to be rectified by the appellant by way of reversal of such excess credit availed; 

that on the name of clerical mistake appellant can not avail and utilize the excess 

cenvat credit. It is ample apparent that appellant is beneficiary by way of availing excess 

cenvat credit; hence the contention of appellant is not acceptable. 

11. Regarding penalty imposed under Rule 15(2) of the Cenvat Credit Rules, 2004 

read with section IIAC of the Act, I find that excess availment and utilization of Cenvat 

Credit by way of wrongly computed the percentage, of turnover of previous years by ISD 

was unearthed during Audit undertaken. Had there been no Audit of the records of the 

Appellant, the excess availment and utilization of Cenvat Credit would have gone 

unnoticed. So, there was suppression of facts and extended period of limitation was 

rightly !nvoked  in the impugned order. Since the Appellant suppressed the facts of non-

payment of Service Tax, penalty under Section 78 of the Act is mandatory as has been 

held by the Hon'ble Supreme Court in the case of Rajasthan Spinning & Weaving Mills 

reported as 2009 (238) E.L.T. 3 (S.C.), wherein it is held that when there are ingredients 

for invoking extended period of Iimitatio for demand. of duty, imposition of penalty 

under Section 1 1AC is mandatory. The ratio of the said judgment applies to the facts of 

the present case. I, therefore, uphold penalty as proposed by the adjudicating authority. 

12. I also find that the case law referred by the appellant is not pertaining to present 

case. 
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13. Therefore, considering the facts and circumstances of the case, I uphold the 

impugned order and reject the appeaL 

13. cpç Cj  

T3i41e'1 F1lcl'(l jcic1 c1' TITl 

13. The appeals filed by the appellant stand disposed off in above terms. 

(Gopi Na 
Commissioner (Appeals) 

rq 3 

By R.P.A.D. 
(r. 

To, 
M/s. Gujarat NRE Coke Ltd. (Steel Division), 
Village Lunava, Tal Bhachau, 

Kutch 

Copy to:  

1. The Chief Commissioner, GST & Central Excise, Ahmedabad Zone, Ahmedabad. 
2. The Commissioner, GST & Central Excise, Kutch Commissionerate, Gandhidham. 
3. The Assistant Commissioner, GST & Central Excise Division-, Anjar-Bhachau. 
4. Guard File. 
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