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The appeal under sub section 12) and (2A) of thç section 86 the Finance Act 1994, shall be filed in For ST.7 as 
prescribed under Rule 9 (21 & 9(2A) of the Service Tax Rules, 1994 and shall be accompanied by a copy of order 
of Commissioner Central Excise or Commissioner, Central Excise (Appeals) (one of which shall be a certified 
copy) and copy of the order passed by the Commissionerauthorizmg the Assistant Commissioner or Deputy 
Commissioner of Central Excise! Service Tax to file the appeal before the Appellate Tribunal. 
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For an apncal to be filed before the CESTAT, under Section 35F of the Central Excise Act, 1944 which is also 
made applicable to Service Tax under Section 83 of the Finance Act, 1994, an appeal against this order shall lie 
before the Tribunal on payment of 10% of the duty demanded where duty or duty and enalty are in dispute or 
penalty, where penalty alone is in dispute, provided the amount of pre-deposit payab e would be subject t'o a 
ceiling of Rs. 1(fCrores, 

Under Central Excise and Service Tax "Duty Demanded" shall include: 
(i) amount determined under section 11 D; 
(ii) amount of erroneous Cenvat Credit taken; 
(iii) amount ayab1e under Rule 6 of the Cenvat Credit Rules 

rovided further that the provisions of this Section qhiill not anplv to the stay application and appeals 
pendin1before any appellate authority prior to the commencement of the l'inance (No.2) Act, 2014. 
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(ii) 4wr&  (1c) 

In case of rebate of duty of excise on goods exported to any country or territory outside India of on excisable 
material used in the manufacture of the goods which are exported to any country or territory outside India. 

(iii) 3 T45 / 
In case ofoods e'cported outside India export to Nepal or Bhutan, without payment of duty. 

(iv) T dIc1I1 T 1tT 5151 Ik r I1 V4' i' 11).i Mlcltflall i d5d 
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Credit of any duty allowed to be utilized towards payment of excise duty on final products under the provisions 
of this Act or the Rules made thçre unçler such oruer is js

9
yI by the Commissioner (Appeals) on or after, the 

date appointed under Sec. 109 ol the Finance (No.2) Act, 
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The above application shall be made in duplicate in Form No. EA-8s fifled uler Rule, 9 of Central Excise 
(Appeals) Rfes, 2001 within 3 months om the date on which t to bee4fPealed against is 
communicated and shall peo s. . ipied by two, copies each of the 010 apd 0rer-In . It should also be 
accompanied by a copy o asan evidencing payment of prescribea fee as pre under Section 35- 
EE of CEA, 1944, under Major Head of Account, 

(vi) 4*iui f)fld 3frifhiiI  I 
51fT doj 45T V t4 ii t*) q4 200/- 411 ai11aj fl 5111Z1 3It(' 41 't1c'fi 45T t14 RR II 

fr 1000 -/411 aiii1o1 fiur 5111111 
The revision annlieation shall be accompanied by a fee of Rs. 200/- where the amount involved in Rupees One 
Lac or less and'Rs. 1000/- where the athourit involved is more than Rupees One Lac. 

u1r 3T1T#41 13lTft 451 jesrp 1 3I1T T 11r 451 di'Ic1Il I"Fd 7r4 1sui iiS) 
i1gt * 451*4 u# I)v i1 314PT oi'iiif13ui 3i41 ui i 4111141 3flT lii 

rrm j / In case, if the order covers vatiousnumbers'of order- in Original, fee for each 0.1.0. should be naid in 
the ?foresaid manner not withstanding the fact that the one appeal, to the Appeijant,  Tribunal or the one 

pon to the Cenfral Govt. As the case may be, is filled to avow scnptoria worx it excising Rs. 1 lakh fee of 
- for each. 

(E) 311ie, 1975, i39fl-I TV 4dJq 3111 Iti1ci 6.50 4 
-uqlQfq 1IcTIri,iIlLiI / 
One cop9of application or 0.1.0. as the case may be and the order of the adiudicatin authority shall bear a 
court fee stamp of Rs.6.50 as prescribed under Sehedii1e-I in terms of the Court Fee Act5975, as amended. 

(F) 1rr c'qic, i1* 314T41 uT aJ)q,.(uJ (451* 1) iiac.?t, 1982 4 lld 514' 31'1 4I1d HIJll 
 *4'11 3cuur31Ic1$d 1uT51ITlrI / 

Atntion is also invited to the n esveu hesenj other related matters contained in the Customs, Excise 
Service Appellate Tribunal (Proc 

(G) p3pj' siilq,I 3T$ ci)  54 4 C'si44,, 1T 3frt Iii 51I01II* i 1v, 3f4'jq4f J4 
www.cbec.ov.in '145' I / 
For the elaoorate detailed and latest provisions relating to filing of appeal to the higher appellate authority, the 
appellant may rder to the Departmental website www.coec.gov.m. 
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ORDER-IN-APPEAL::  

M/s. Gujarat NRE Coke Ltd. (Steel Division), Village Lunava, Tal Bhachau, Kutch 

(hereinafter referred to as 'Appellant') has filed the present appeal against Order-In-

Original No. Refund order No. 02 dated 19.07.2018 (hereinafter referred to as 'the 

impugned order'), passed by the Assistant Commissioner, CGST Division-Anjar 

Bhachau. (hereinafter referred to as "the adjudicating authority"). 

2. The facts of the case in brief, are that during the course of audit, on verification of 

records, it was noticed that the said appellant has wrongly availed cenvat credit of 

service tax for the year 2008-09 amounting to Rs. 15,61,009/- and for the F.Y. 2009-10 

amounting to Rs. 24,64,805/-. A SCN No. V.72/AR-Kharirohar/ADC/287/2013 dated 

17.12.2013 was issued to the appellant for recovery of wrongly availed and utilized 

cenvat credit and same was confirmed vide order in original No. 06/JC/RKT/2014-15 

dated 30.09.2014 and confirmed recovery of wrongly availed cenvat credit of service tax 

to the tune of Rs. 40,25,814/- and also imposed the penalty of Rs. 40,25,814 under 

Rule 15 of Cenvat Credit Rules, 2004. Being aggrieved the appellant filed an appeal 

before the appellate authority who vide OlA No. KCH-EXCUS-000-APP-021-15-16 

dated 31.07.2015 rejected the appeal filed by the appellant and upheld the impugned 

order. 

2.1 The appellant preferred appeal before the CESTAT, Ahmedabad against the said 

OlA and appellant also paid pre-deposit of Rs. 7,04,600/-. The CESTAT vide order No. 

A/13248/2017 dated 23.10.2017 set aside the impugned OJA and allow the appeal filed 

by the appellant. Accordingly, the appellant filed for refund of pre-deposit of Rs. 

7,04,600/- on 09.07.2018. The adjudicating authority vide impugned refund order 

rejected refund on the basis of that the appellant is under liquidation process and NCLT 

has appointed Resolution Professional followed by Liquidator Shri Sumit Binani and 

subject refund claim was filed by the authorized signatory of the company instead of 

liquidator and same is in-admissible as per Section 33(5) of the insolvency and 

bankruptcy code, 2016. 

3. Being aggrieved with the impugned order, the appellant preferred the present 

appeal, interalia, on the following grounds: 

(i) The impugned order passed by the lower adjudicating authority is illegal 

and should be quashed and set aside. Appellant submitted that CESTAT 

vkJe Order No. A/13248/2017 dated 23.10.2017 has allowed the appeal 

and set aside the Order-in-Appeal No KCH-EXCUS-000-APP-021-1 5-16 

dated 31 .07.2015 issued by the Appellate Authority upholding 010 No. 

Page 3 of 8 



Appeal No. V2119/GDM/2019 

4 

06/JC/BKS/2014-15 dated 30.09.2014 confirming recovery of Cenvat 

Credit to the tune of Rs. 40,25,814/-. Further, appellant had paid pre-paid 

deposit of Rs. 7,O4,6O0i as per Section 35F of the Central Excise Act, 

1944. 

(ii) CBEC vide circular No. F.No. 275137/2K-CX.8A dated 02.01.2002 and 

circular No. 80213512004-CX dated 08.12.2004 and circular No. 

984/0812014-CX dated 16.08.2014 regarding return of deposit in the event 

the appellant succeeds in appeal or in matter is remanded for fresh 

adjudication, pre-deposit amount is required to be refunded based on 

simple letter with self attested copy of such order and copy of challans 

evidencing payment. 

(iii) Adjudicating authority rejected refund application on the ground mentioned 

at point no. 14 of refund order No. 02 Which states that "according to 

Section 33(5), 34(1) and 34(2) of the insolvency and Bankruptcy Code 

2016 the claim was required to be filed by the Liquidator with the prior 

approval of the Adjudicating Authority which hasn't happened. Instead the 

claim was filed by the Claimant without prior approval or intimation to the 

Liquidator or NCLT" 

(iv) Further, on receipt of the Refund Order, the appellant had submitted letter 

dated 01 .08.2018 has authorized Mr. Amit Agarwal for filing refund of Pre 

deposit arising out of CESTAT Order; he also informed that he is not 

required to take any prior approval for the purpose of claiming such refund 

as Regulation 39 of the IBBI (Liquidation process) Regulations, 2016 

empowers him to recover the monies due of the company under 

liquidation in a time bound manner. 

4. Personal hearing in the matter was attended to by Shri Pradyot K Chatopadhyay, 

General Manager Commercial and Shri Amit Agarwal, AGM Commercial, who 

reiterated Grounds of Appeal and submitted that their appeal may be decided on the 

basis of above facts and legal position. 

5. In light of the above facts, I find that the appeal first needs to be decided on the 

limitation of time. Ongoing through the facts of the case, I find that the appeal has been 

filed beyond 90 days of the receipt of the impugned order. The matter regarding delay of 

receipt of the impugned order was taken up with the Jurisdictional Central Goods & 

Service Tax Division, Anjar-Bhachau Division through email dated 1510.2019 who 

reported that the impugned order was dispatched through registered post on dated 

25.07.2018 as is evident from the receipt of postal department. 
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5.1 Further, appellant in the grounds of appeal at para no. 14.9 has mentioned that 

"However, on receipt of the Refund Order No. 02 dated 19.07.2018 issued on 

23.07.2018 by the Assistant Commissioner, CGST & GEX Division, Anjar-Bhachau 

rejecting our refund application of Rs. 7,04,600/-, the appellant submitted the letter 

dated 01.08.2018, duly acknowledge by department on 03.08.2018 for restoration of 

Refund Application on the basis of letter dated 01.08.2018 issued by Mr. Sumit Binani, 

Liquidator of the appellant". 

5.2 Further, in above referred letter dated 01.08.2018, the appellant has clearly 

mentioned that" we are in receipt of your letter F.No. V/35-09/Refud/2018-19/76 dated 

23.07.2018 issued for refund order No. 02 dated 19.07.2018 whereby you have rejected 

our refund application on the ground as mentioned in point no. 14 of the said order". 

The copy of the above letter is reproduced herewith and same is evident that the 

appellant has received said 010 on or before 01.08.2018 and the present appeal has 

been filed on 11.02.2019 after lapse of 194 days from the receipt of impugned order. 
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GUJARAT NRE COKE LIMITED 
REGISTERED OFFICE: 22,CAMAC.STREEI 910 KC.5Th flOORK0LxA. 

PHONE : 148.22$1471 ; Ml: + 322154 £70; EMM. : taarjv,.cr 

c#i Lm0IWS1*PLcfl4eO WEI9lTE :wwir 

0151 Migust 2018 

To 

The Assistant Commissioner 

Office of The ssistant Commissioner of CGST Division 
Anjar-Bhachau 

Central GST Rhavan, 1 Floor, Room No 202 
Plot Du 2, Sector-08 
Opp. Ramlila Maidan 
Gandhidham 
Kutch 

Ref: Your Refund Order no 02 dt. 3.9.07.2018 

Sub: Request for restoration f Refund Anoilcation 

Dear Sir 

We are in receipt of your letter no F.NO. V/35-09/Refundf2lfl8-i1/76 dt. 23.072018 issued for 

refund order no 02 dt. 19.07.2018 whereby you have rejected ow refund application on the 

ground as mentioned In point no 14 of the said order which states that "According to Section 

33(5), 34(1) ard 34(2) of the Insolvency and Bankruptcy Code 2016 the cIan was required to be 

) filed by the liquidator with the prior approval of the Adjudicating Authority which hasn't 

happened. Instead the daim was filed by the claimant withoutprior approval or intimation to 

tne uquidator or NET, olkata which Is the adjudicating authority in the matter. Therefore, I 

find that it is a dear violation of the Section 33(5), 34(1) and 34(2) of the InIvency and 

Bankruptcy Code 2016 and thus the daini is 1n-admissible, 

In ths regard we would like to inform you that Liquidator (Mt. Sumit Sinani) of the company 

has authoiiseii Mr. Amit Agarwal Pan no ARRPA5O98A) vide his latter cit. 01.08.2018 forJlhng 

refund of Pvc deposit arising out of CESTAT Order no A/13248/2017 Dl. 23.10.2017. He also 

informed that he is not required to ta1e any prim approval for the purpose of claiming s 

:F i*E HOUSE, IS-A,
ps ei.tszuis +,sais 

2' 
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fund as RegulatiOn 39 of the 113131 (Liquidation process) RegulatIons. 2016 empowers him to 

over the monies due of the company under liquidation In a time bound manner. 

Incidentafly we are enclosing herewith the copy of the original authority letter dt. 01.08.2018 

icsued by the Liquidator (Mr. Sumit Binani) of the company authorizing Mr. Amit Agaswal (Pan 

00 ARRPASO98A). 

On the above ground we would request you to kindly admit our refund appucation and process 

the refund at earliest. 

Thanking You 

For Gujarot NRE Coke Ltd 

Iuued.by.Uquldator. 
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GUJARAT NRE COKE LIMITED 
qEGiaTeplo ocici cAACSTNEE .iocim 
pi401* ,$14$4*I*4471 MX +I14$S447O;4$ 

dl: LS1IOI1NiPt.do4oOeS;w1a$yg 

 

 

06. The Commissioner (Appeals), as per proviso to Section 35(1) of the Central 

Excise Act, is vested with power to condone delay of maximum up to thirty days, over 

and above the normal period of sixty days, albeit on reasonable cause being shown. 

The present appeal is filed beyond stipulated time limit of 90 days provided under the 

statute. I find no reason to entertain such an appeal beyond power given to me. 

Therefore, I am of the considered view that such an appeal is liable to be dismissed on 

thtöipfJimitation alone. Accordingly, I reject the present appeal on the ground of 

1fIm)tIion pf  time in filing appeal 
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7. The appeal filed by the appellant stands disposed off in above terms. 

(Gopi Nath) 
t3tZtt3 

3TthT ('-1) 
Commissioner (Appeals) 

By R.P.A.D.  

To, 
M/s. Gujarat NRE Coke Ltd. (Steel Division), 
Village Lunava, Tal Bhachau, 

Kutch 

Copy to:  

1. The Chief Commissioner, GST & Central Excise, Ahmedabad Zone, Ahmedabad. 
2. The Commissioner, GST & Central Excise, Kutch Commissionerate, Gandhidham. 
3. The Assistant Commissioner, CGST & Central Excise Division-, Anjar-Bhachau. 

c -4Gtjard File. 
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