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Fferwat & 9FaEl & 1 T3 9T /Name & Address of the Appellant & Respondent :-
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The special bench of Customs, Excise & Service Tax Appellate Tribunal of West Block No. 2, R.K. Puram, New
Delhi in all matters relating to classification and valuation.
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The apgegl under sub section 2£Aand 2A) of the section 86 the Finance Act 1994, shall be filed in For ST.7 as
prescribed under Rule 9 (2% & 9(2A) of the Service Tax Rules, 1994 and shall be accompanied by a copy of order
of Commissioner Central Excise or Commissioner, Central Excise (Appeals)\ (one of which shall be a certified

copy) and copy of the order passed by the Commissionerauthorizing the Assistant Commissioner or Deputy
Commissioner of Central Excise/ Service Tax to file the appeal before the Appellate Tribunal.
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:: ORDER-IN-APPEAL ::

M/s. Gujarat NRE Coke Ltd. (Steel Division), Village Lunava, Tal Bhachau, Kutch
(hereinafter referred to as ‘Appellant’) has filed the present appeal against Order-In-
Original No. Refund order No. 02 dated 19.07.2018 (hereinafter referred to as ‘the
impugned order’), passed by the Assistant Commissioner, CGST Division-Anjar |
Bhachau. (hereinafter referred to as “the adjudicating authority”).

2. The facts of the case in brief, are that during the course of audit, on verification of
records, it was noticed that the said appellant has wrongly availed cenvat credit of
service tax for the year 2008-09 amounting to Rs. 15,61,009/- and for the F.Y. 2009-10
amounting to Rs. 24,64,805/-. A SCN No. V.72/AR-Kharirohar/ADC/287/2013 dated
17.12.2013 was issued to the appeilant for recovery of wrongly availed and utilized
cenvat credit and same was confirmed vide order in original No. 06/JC/RKT/2014-15
dated 30.09.2014 and confirmed recovery of wrongly availed cenvat credit of service tax
to the tune of Rs. 40,25,814/- and also imposed the penalty of Rs. 40,25,814 under
Rule 15 of Cenvat Credit Rules, 2004. Being aggrieved the appellant filed an appeal
before the appellate authority who vide OIA No. KCH-EXCUS-000-APP-021-15-16
dated 31.07.2015 rejected the appeal filed by the appellant and upheld the impugned

order.

2.1 The appellant preferred éppeal before the CESTAT, Ahmedabad against the said
OIA and appellant also paid pre-deposit of Rs. 7,04;600/-. The CESTAT vide order No.
AJ13248/2017 dated 23.10.2017 set aside the impugned OIA and allow the appeal filed
by the appellant. Accordingly, the appellant filed for refund of pre-deposit of Rs.
7,04,600/- on 09.07.2018. The adjudicating authority vide impugned refund order
rejected refund on the basis of that the appellant is under liquidation process and NCLT
has appointed Resolution Professional followed by Liquidator Shri Sumit Binani and
subject refund claim was filed by the authorized signatory of the company instead of
liquidator and same is in-admissible as per Section 33(5) of the insolvency and

bankruptcy code, 2016.

3. Being aggrieved with the impugned order, the appellant preferred the present

appeal, interalia, on the following grounds:

(i) The impugned order passed by the lower adjudicating authority is illegal
and should be quashed and set aside. Appellant submitted that CESTAT

mde Order No. A/13248/2017 dated 23.10.2017 has allowed the appeal
‘and sei aside the Order-in-Appeal No. KCH-EXCUS-000-APP-021-15-16

v.»_‘.'—":""fdated 31 07 2015 issued by the Appellate Authority upholding OlIO No.
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06/JC/BKS/2014-15 dated 30.09.2014 confirming recovery of Cenvat
Credit to the tune of Rs. 40,25,814/-. Further, appellant had paid pre-paid
deposit of Rs. 7,04,600/- as per Section 35F of the Central Excise Act,
1944, | .

(i) CBEC vide circular No. F.No. 275/37/2K-CX.8A dated 02.01.2002 and
circular No. 802/35/2004-CX dated 08.12.2004 and circular No.
984/08/2014-CX dated 16.08.2014 regarding return of deposit in the event
the appellant succeeds in appeal or in matter is remanded for fresh
adjudication, pre-deposit amount is required to be refunded based on
simple letter with self attested copy of such order and copy of challans
evidencing payment.

(i)  Adjudicating authority rejebted refund application on the ground mentioned
at point no. 14 of refund order No. 02 which states that “according to
Section 33(5), 34(1) and 34(2) of the insolvency and Bankruptcy Code
2016 the claim was required to be filed by the Liquidator with the prior
approval of the Adjudicating Authority which hasn’'t happened. Instead the
claim was filed by the Claimant without prior approval or intimation to the
Liquidator or NCLT”

(iv)  Further, on receipt of the Refund Order, the appellant had submitted letter
dated 01.08.2018 has authorized Mr. Amit Agarwal for filing refund of Pre
deposit arising out of CESTAT Order; he also informed that he is not
required to take any prior approval for the purpose of claiming such refund
as Regulation 39 of the IBBI (Liquidation process) Regulations, 2016
empowers him to recover the monies due of the company under

liquidation in a time bound manner.

4. Personal hearing in the matter was attended to by Shri Pradyot K Chatopadhyay,
General Manager Commercial and Shri Amit Agarwal, AGM Commercial, who
reiterated Grounds of Appeal and submitted that their appeal may be decided on the

basis of above facts and legal position.

5. In light of the above facts, | find that the appeal first needs to be decided on the
limitation of time. Ongoing through the facts of the case, I find that the appeal has been
filed beyond 90 days of the receipt of the impugned order. The matter regarding delay of
receipt of the impugned order was taken up with the Jurisdictional Central Goods &
Service Tax Division, Anjar-Bhachau Division through email dated 15.10.2019 who
reported that the impugned order was dispatched through registered post on dated
25.07.2018 as is evident from the receipt of postal department.
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5.1  Further, appellant in the grounds of appeal at para no. 14.9 has mentioned that
‘However, on receipt of the Refund Order No. 02 dated 19.07.2018 issued on
23.07.2018 by the Assistant Commissioner, CGST & CEX Division, Anjar-Bhachau"
rejecting our refund application of Rs. 7,04,600/-, the appellant submitted the letter
dated 01.08.2018, duly acknowledge by department on 03.08.2018 for restoration of
Refund Application on the basis of letter dated 01.08.2018 issued by Mr. Sumit Binani,
Liquidator of the appellant”.

5.2  Further, in above referred letter dated 01.08.2018, the appellant has clearly
mentioned that “ we are in receipt of your letter F.No. V/35-09/Refud/2018-19/76 dated
23.07.2018 issued for refund order No. 02 dated 19.07.2018 whereby you have rejected
our refund application on the ground as mentioned in point no. 14 of the said order”.
The copy of the above letter is reproduced herewith and same is evident that the
appellant has received said OIO on or before 01.08.2018 and the present appeal has
been filed on 11.02.2019 after lapse of 194 days from the receipt of impugned order.

(v
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01" August 2018

To
The Assistant Commissioner
Office of The Assistant Commissioner of CGST Division
Anjar-Bhachau
Central GST Bhavan, 1% Floor, Room No 202
PiGt 1o 82, Sector-Gs
) Opp. Ramiila Maidan
Gandhidham
Kutch

Ref: Your Refund Order no 02 dt. 18.07.2018
Sub: Request for restoration of Refund Application

Dear Sir

We are in receipt of your letter no F.NO. V/35-09/Refund/2018-19/76 dt. 23.07.2018 issued for
refund order no 02 dt. 19.07.2018 whereby you have rejected our refund application on the -
ground as mentioned in point no 14 of the said crder which states that “According to Section
33(5), 34(1) and 34{2) of the Insolvency and Bankruptcy Code 2015 the claim was required to be

) filed by the Liquidator with the prior approval of the Adjudicating Authority which hasn’t
happened. Instead the daim was filed by the claimant without prioc approval or intimation to
tne Liquidator or NCLT, Kolkata which is the adjudicating authority in the matter, Therefore, |
find that it is a clear violation of the Section 33(5), 34(1} and 34{2} of the insoivency and
Bankruptcy Code 2016 and thus the daim is in-admissible”,

In this regard we would like to inform you that Liquidator (Mr. Sumit Binani) of the company
has authorised Mr. Amit Agarwal {Pan no ARRPAS0S8A) vide his letter dt. 01.08.2018 for filing
refund of Pre deposit anising out of CESTAT Order no A/13248/2017 DT. 23.10.2017. He alsa

HOUSE, : 261 008 Phone 1700 Fan: 22555748 . E-vall - jaagerdi quiarsivs. com
:NRE 25.5, Saru Sacton Rosd, Jswnager - 361 10 Phone  441-208- 2564798 e
x;m;mm-mu;m:m;m:m;w.mw

For SUIARAT NRE COKE LTD.
R Nt
Al ricted Signatory

. ‘\. .‘?‘ ):/
mlt__“
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GUJARAT NRE COKE LIMITED

REGISTERED OFFICE < ummmmwym.mm
PHONE : +81-33-2280-1471 ; PAX : +81-33-2200-1470 ; -MALL. : iotiats @ guferatnre.com
CIN: L5VSOUWB 1004PLCOAI0S | WEBSITE - * . gulsratIre. com

refund as Regulation 39 of the 188! {Liquidation process) Regulations, 2016 empowers him to
recover the monies due of the company under liguidation in a time bound manner.

Incidentally we are enclosing herewith the copy of the original authority letter dt. 01.08.2018
issued by the Liquidator {Mr. Sumit Binani) of the company authorizing Mr. Amit Agarwal (Pan
no ARRPASOOBA).

On the above ground we would request you to kindly admit our refund application and process
the refund at earliest.

Thanking You

06. The Commissioner (Appeals), as per proviso to Section 35(1) of the Central
Excise Act, is vested with power to condone delay of maximum up to thirty days, over
and above the normal period of sixty days, albeit on reasonable cause being shown.
The present appeal is filed beyond stipulated time limit of 90 days provided under the
statute. | find no reason to entertain such an appeal beyond power given to me.
Therefore, | am of the considered view that sdch an appeal is liable to be dismissed on
the'gfotfﬁa‘of Iimitation alone. Acdordingly, | reject the present appeal on the ground of

ﬁm)tauon of tlme in filing appeal.
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7. The appeal filed by the appeliant stands disposed off in above terms.

m @uﬂ%\\é\xﬂ

. (Gopi Nath)
am*?gq( 3}3 ) Commissioner (Appeals)

By R.P.A.D.

To,

M/s. Gujarat NRE Coke Ltd. (Steel Division),
Village Lunava, Tal Bhachau,

Kutch

Copy to:

1. The Chief Commissioner, GST & Central Excise, Anmedabad Zone, Ahmedabad.
2. The Commissioner, GST & Central Excise, Kutch Commissionerate, Gandhidham. Q

3. The Assistant Commissioner, CGST & Central Excise Division-, Anjar-Bhachau.
«—4—Guard File.
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