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T 3N 39W1/ 9WT 31174Wr/ MIqci/ '15I1Ii IIqc1, *I1 CMU  Ji/ iiiqI5 ta.Thi(, 

/ I iithIiiI R1 IICI R13TT *td: I 

Atising out of above mentioned 010 issued by Additional/Joint/Deputy/Assistant Commissioner, Central Excise/ST 

I GST, 

Rajkot I Jamnagar I Gandhidham 

& w1t TI1BT /Name & Address of the Appellant & Respondent 

Bagadfya Brothers Pvt. Ltd., do Shri Gajanan Warehouse Pvt. Ltd. Survey No. 63/1, Bharpara, Kidana, 
At posr-Adlpur, Ta1ukaOandh1dbam 
Gujarat-370205 

1 3ITlt3tiI)Pl) 'c4lcI CI '4q(tc1 / i4'c1l lI 
Any person aggrieved by this Order-in-Appeal may ifie an appeal to the appropriate authority in the following 
way. 

(A)
TlII TPi tc V' 1giqt iqi1qvi i1 .ici 1114.*1 1944 1 RT 35B 
*3 11i, 1994*RT86 3   I! 

Appeal to Customs, Excise & Service Tax Appellate Tribunal under Section 35B of CEA, 1944 / Under Section 86 
of the Finance Act, 1994 an appeal lies to:- 

(i) qflq,.ti ee.qiql  * tr , t *'lqI4( 3ittr -iutIui r w 4, 
T'i r2, jig. . r, IIM tii li 

The special bench of Customs, Excise & Service Tax Appellate Tribirnal of West Block No. 2, R.K. Puram, New 
Delhi in all matters relating to dassificalion and valuation. 

(ii) ?&c 1(a) ' IiV .s4ki'l .teiiqi 'lW Tlft n4el flIT ?,4R ic'4I cii  314h  
WiF4l1 iiclii- $Oo fl?Ftii  I! 

To the West regional bench of Customs Excise & Service Tax Appellate Thbiinal (CFSTAT) at 2h1L  Floor, 
Bhaumah Bhawan, Asarwa Ahmedabad-3)01Om case of appeals otbef than as mentioned m para- 1a) above 

ai4M)r iu1qui i a4r vr 4* * _&q4ille), 2001, i  1 6 i 3ffcj 
1 EA-3 1t * it15T ltT iii  l T* 1, lIT icii TP f RPT ,5mI1 t 

F 3l IaftqI il.lT, V 5 I1 IT 31* ,5 q1T T 50 & Pli 3itdT 50 11 tT ' 31 ' It q,Jlpr: 
1,000/- 5,0001- el* 3T 10,000/- lT lltMkci r *1 w itI Iciiiii ITir, 1bci 
3T4tr *r TTT * ti5Iqi ' l 'tnI1.iq, W i W si 1F si1ci *iii ceiu 1lT 

,t1)cj 31 i Ic1l.1, f *l 3 TIBT * iT u1 lT 'bd Jf4)eb.q r l.Pllci,(Uf 11T 4d I dj 
311k (t .iu) * 1tLr ii-qi 500/- V 5Tf%ti'iflci i 1T T T 1/ 

The appeal to the Appellate Tribunal shall be filed in auadruplieate form EA-3 / as prescribed under Rule 6 of 
Central Excise (Appeal) Rules, 2001 and shall be accdtgp " . s agajnst oe winch at least should be 
accompanied, by a fee of . Rs. 1 000/- Rs.5i " /-, $s 10,000/- where, amount of 
dutydemand/uiterest/pensltv/refundis upto 5 Lac. 5 Lao to I Lac an above 50 lac respectively ip the fprm 
of crossed b/ink draft In favOur of Asst Registrar of branch • any nominatel public sector bank ot the place 
where tle bench ctf any nominated pubIic sector bsnlr of the ,plac whe the bench of the Tribunal is situated. 
Application made for grant of stay snail be accompanied by a lee of Rs. UU/- 

js4kThii  1r3ell, 1tflui,1994 Rr86(1) 3 r*eiq,t 1eiiii4, 1994, i1i 9(1) i 
cl5d ItM1 WIW S.T.-5

__ 
41t (31* * i!i 4'1II 1tc1 'iil) 3lti** W* Vi 1l1i Wi, i'tguqvt WF ,e4i,t r jrrr 31tr cfmi IZI 

5 T' T 3E ,5 nB' qv r 50 bqV 3IT 50 qfr3l1Ixi T: 1,000/- 5,000/- 
q* 3i1 10,000/- *   lT *r ati 11c1 i f ddIdId1, 1Il)d 314t1'iT *1 

iiq <ll*c( Wflr5111T '4IlLT iilclI  
r 1I1T, 4 t 3i 11BT * T 1TV 1 d 3I'  rqI41lqUI i 11BT d ' I W 3lTt 3) * f 

3flr-q' c r 500/- qv r Ihi'iltci i ii 5TT fl I, 

The appeal under sub sectipn Li) of Sectiol) 86 of the Fin5ncf Act, 1994 to the ppelIate Tribunal Shall be sled 
quadnlpbcate in Form S.T.5 prescribed und Rule 9(1) of the service lax Rules, 1994, and Shall be 

.anled by a copy of the appealed against (oie or which sJ1?ll be certified copy) and should be 
accom. . ed by a fees of Rs. lii 1/- Where the taQunt QI service ax & interest demanded peneltv ievied of 

5 . • . less Rs.5000/ where • amo • t of ,evi,cc,fx & Ifiterest demanded & penalty leviell is more 
.ve .'.s b I not exceewng Rs. ' , Ks.10,000/- where te amount of servici tax & interest 
.ded • .. ty 1evie4 is zpofr thap ru_pees, • •e fQrin oh crossçd bank draft in f'ivor of the 

Asslstant R ,.strarof the bench 01 nomina . • .lic Sector -.. ot the place here the bench 01 Tribunal is 
si'Uiatd. / A.phcation made for grant of stay sh. I be accompam • by a fee of Rs.00/-. 

(B) 



1i 3iI)lut, 1994 *t ugr 86 r 3r-tTgr3 (2) WE (2A) i 3tci4i * *r ipit 3Itftr, .tcHq,,c fqd1qi, 1994, i1iIr 9(2) 
9(2A) cici ftMci W S.T.-7 *1 1T  V I4 1TT 31l1, 3fl 31T 3fl (ii4v), Pr 

c'H C.cli'U 1fT itJ?,r * U1PIY Bi4Z (3 'i fr 1w nfPv) 31t 3l9T !RT aiqq,  injcFvi 3VT 
icUc iI ai', iY 3ltflT 3ffT * r 1r 

The appeal under sub section (2) and (2A) of the section 86 the Finance Act 1994, shall be filed in For ST.7 as prescribed under Rule 9 (21 &9(2A) of the Service Tax Rules, 1994 and shall be accompanied by a copy of order of Commissioner Central Excise or Commissioner, Central Excise (Appeals) (one of which shall be a certified copy) and copy of the order passed by the Comnussionerauthorizzng the Assistant Commissioner or Deputy Commissioner of Central Excise/ Sea-vice Tax to-file the appeal before the Appellate Tribunal. 
41i  * (el~) 5c414 ¶JIii 1944 
tWr35v3 1994 
3r I q,uI p1rr 10 Mlcs (10%), 

. jioii ¶i1ci L tii'ii'i ¶T 3lT T* a1 ift 4$ 
TI 

ic'IU Fici 

(i) T113r*rr 

(ii)  

(in) 3rl 

3r1ft2014 
i'uthi ..tiaa tj tt'r*i - 

For an appeal to be filed beforetheCESTAT, ',mder Section 3F of the Central Excise Act, 1944 which is also made applicable to Service Tax under Section 83 of the Finance Act, 1994, an appeal against this order shall lie before the Tribunal on payment of 10% of the duty demanded where duty or duty and penalty are in dispute, or 
penalty, wherepenalty alone is m dispute, proviäe1 the amount of pre-deposit payable would be subject to a 
ceiling of Rs. 10 Crorés, 

Under Central Excise and Service Tax "Duty Demanded" shall include: 
1) amount detennined under Section 11 D; 
ii) amount of erroneous Cnvat Cledit tken: 
in) amount payable under Rule 6 of the Cenvat Credit Rules 

- provided further that the provisions of this Section shall riOt apply to the stay application and appeals 
pending before any appellate authority prior to the cemniencement of the Finance (No.2) Act, 2014. 

3T RR i'1iW 3I1W: 
Revision pjflicaUon to Government of iMia: 

r 31IkT lt ui.ii1)q, -&41)ci fl "t T F I'1ld1 1994 t m 35EE iiq 
IT .ji)siui 3Ti4. i'1 I?t*i:i, oi1, rr, 4 

cc-1100Ol, tl 4tfllTtlI1LiI / 
A revision pphcation lies to the Undet ,uv tj C inroent f lndp levision Apphcption Uz)i Ministry of lmance, Department of Revenue, th 1oor Jevan Deep thiliding, l-arliament Street, 1ew Demi-
ii000r under Section 35 of the CEA 1944'u emed of the following case, governed by first proviso to sub-
section ti) ot Section-35B ibid: 

* i ff *; k  r iw t4 ir trr r 1c 3l 
j i n IT gu i 9q,,(u  i tir 

1It q*egj.l T ft ITR' ' T1 TI 4Tt 
In case of any lose of gods, whçre the loss occurs in transit from a fhctoiy to a warehouse or to another factory 
or from one warehouse, to another during the rouse of processing of the goods in a warehouse or in storage 
whether in a factory or in a warehouse 

fR1 T 15i fc1 tur 3T1 TIT .c'jIc i (flc) 
J1IJ1c) ', 'r- 4Iri I 

In case of rebate of duty of excise on goods expofted to any country or territory outside India 0)' on excisable 
material used in the manufacture of the goods which arc exported to any country or terntory outside India. 

*,cqi fhv I9T TIT1T, * T1PITI / 
In case of'oods e'ported outside India expo;t to Nepal or flhutan, wtthout payment of duty. 

3cMk icMI4c1 T IdI.1 tV f11 iej1c fIai wiii i 1IT 4  
T3Irr1)3illR) e,.iio (d2). )Z'JTt 109 iiu 

Credit of any-  duty aijowed tobuthized towardr pvmciit oi .ixcise duty on flpal,prodtcts under the provisions 
of this Act or the 1'tliles made ttirç under sueI,orcr is paartu by urn Commissioner (Appeals) on or alter, the 
date appointed under Sec. 109 oi me FinaL-ce •c.?t 

i'4qc1 3ili t 't 1u ¶ TT F-A-S k . 3?; trF (3 ld1,cic4),2OO1, 1PT 9 * 3tPT 
f 3ffT  3 4 - r.' '5t4 irr ir iiiar ' 3lif flaI *r 'r 1u 

af; ;- 135-EE 1t11C t3IP*i11T 
/ 

The above annlication ehtl he made in Ut'oo i -  I-  r" i t 8 as snecifled under Rule 9 of Central Excie 
(Appeals) Rffl'es, 2001 within 3 mo'itis ffum Aw &re on wiiwh the drder senght to be .'pealed against is 
communicated and shall he accomr atued b': cce'± of the OIQ and Order-In-A. . .-' . It should also be 
accompanied by a copy of TR-6 CI1allan evc"pa mou of prescrmed fee as pre -.' - -, under Section 35- 
EE of CF.A, 1944, under Major Read of Acc-.0

- 

(vi) 

s,lN1cl.'1 ./X)[- flZ5ZT 1P 3)*toil 
ft;iq 1000 -Iif N itf"qi ZTIfl -. - 

The revision annlieation shall be accomnan i i. '' ' N whe'e the amount involved in Rupees One 
Lac or less andRs, 1000/- where the aràaun i& mo:e taia Rcipees One Lac. 

TJI1Tó, 4cj 
tt1ai   Ti VT3Tjqn'( 3g1li, 

1ff i / In case, if the order covers variounauihi,n of order- in Original, fee for each 0.1.0. should be paid in 
the foresaid manner, not withstanding tho fc t tlie pnealto t)ie Appellant'lribunal or the one 
application to the Central Govt. A the case ov- tc. s nLeci o rwwf scnptorla work if excising Rs. 1 lakh fee of 
Rs. 100/- tar each. - 

(i) 

(C) 

(i) 

(v) 

(D) 

U 

i15 - .:'ci 
-.iini p1fQ1iu Fftfl/ 

One conof applicationc 0.1.0.-as th. 
court f& stamp of Rs.i350 as preniibod 

4'ii hr 5?Tl 4i4; 

ittertio'i aleo in led a the r ties c0e 
and Seri c ?ppclLi t al edL" I 

33tWIlWl'" )Ti9 ¶ 
wwwcbecgov2nt i 
For the elaborate dehd and 
appellant miy rei'rr t thr Depth 

6.50 iii 

the adjudicating authority shall bear a 
in eec- ul thc Court Fee Act1975, as amended. 

'irt, 1982 ci1ii1cl P3 1l4d è4d1Ql1 

ei ten contained in the Customs, Excise 

1ir, 3TtTtf 13iioT c 

i the higher appellate authority, the 



ANNEXURE-A 

Sr. 

No. 

Name of 

the 

Appellant 

Appeal No. 010 No. 

1 Bagadiya 
Brothers 

Pvt. Ltd. 

V21 51/ GDM/ 2018-19 G RD/REBATE/C. EX./0 1/2018-19 

Dt.:12.09.2018 

2 Bagadiya 

Brothers 

Pvt. Ltd. 

V2/ 52/ GDM/ 2018-19 G RD/REBATE/C. EX./02/2018- 19 

Dt.:17.09.2018 

3 Bagadiya 

Brothers 

Pvt. Ltd. 

V2/ 53/ GDM/ 2018-19 G RD/REBATE/C. EX./03/2018- 19 

Dt. :17.09.2018 

4 Bagadiya 

Brothers 

Pvt. Ltd. 

V2/ 54/ GDM/ 2018-19 

- 

G RD/REBATE/C. EX./04/2018-19 

Dt.:17.09.2018 





AppeaL No: V2151 to 54/GDM/2018-19 

:: ORDER IN APPEAL::  

The present four appeals have been ified by M/s Bagadiya Brothers 

Pvt• Ltd., Adipur, District Kutch (hereinafter referred to as "Appellant") 

against Orders-in-Original as detailed in Table below (hereinafter referred 

to as 'impugned orders') passed by the Assistant Commissioner of CGST, 

Rural Division- Gandhidham (hereinafter referred to as ('refund 

sanctioning authority'): - 

Sr. 
No. 

Appeal No. 010 No. 010 Date 

1 V2/51/GDM/2018-19 GRD/REBATE/C.Ex./01/2018- 19 12.09.2018 
2 V2/52/GDM/2018-19 GRD/REBATE/C.Ex./02/2018- 19 17.09.2018 
3 V2/53/GDM/2018-19 GRD/REBATEJC.Ex./03/2018- 19 17.09.2018 
4 V2/54/GDM/2018-19 GRD/REBATE/C.Ex./04/2018-19 17.09.2018 

2. The brief facts of the case are that Appellant, a merchant exporter, 

had filed four rebate claims under Rule 18 of the Central Excise Rules, 

2002 (hereinafter referred to as "Rules") for refund of Central Excise duty 

of (I) Rs. 1,93,780/- in respect of ARE-i No. 02/2016-17 dated 

25.03.2017, (II) Rs. 33,56,032/- in respect of ARE-i No. 02/2017-18 

dated 02.04.2017, (III) Rs. 1,33,291/- in respect of ARE-i No.01/2016-17 

dated 24.03.2017 and (IV) Rs. 4,87,830/- in respect of ARE-i 

No.01/2017-18 dated 01.04.2017. During scrutiny of documents, the 

refund sanctioning authority observed that the Appellant did not file 

necessary documents as per procedure prescribed under Rule 18 of the 

Rules and Notification No. 19/2004-CE (NT) dated 06.09.2004; that the 

Appellant did not follow the procedure as prescribed under clause 

(3)(a)(iii), (iv) & (v) of Notification No. 19/2004-CE (NT) dated 06.09.2004; 

that the Appellant failed to file triplicate copy of the said ARE-is within 

twenty four hours from the date of export before the Range Office; that the 

Appellant had submitted triplicate and quadruplicate copies of the said 

ARE-is after 28 days for refund claim I & III and after 18 days 

& 20 days for refund claim II & N respectively for endorsement and 

verification of duty particulars and there were no duty verification done by 

the Central Excise Officers; that the said goods i.e. Mill Scale were 

required to be cleared and exported under cupervision of Central Excise 

officer vide Circular No. 294/10/97-CX dated 30.01.1997 as well as 

Notification No. 41/94-CE (NT) & 44/94- CE (NT) dated 22.09.1994, which 

.waj tdone, that the Appellant had procured goods from vanous 

Page 3 of 15 



AppeaL No: VZI1 to 4I(.UM/LU1ö-19 

manufacturers located in different jurisdiction and duty payment by such 

manufacturers could not be verified. 

2.1 The Appellant was issued Show Cause Notices for all four rebate 

claims with above observations calling them to show cause as to why their 

rebate claims should not be rejected. The Refund sanctioning authority 

rejected all the rebate claims vide impugned Orders. 

3. Aggrieved, the Appellant pefrrd these appeals on the various 

grounds, as under: 

(i) The refund sanctioning athority erred in rejecting rebate claims on 

the grounds that the proceduxc prescribed under respective notifications 

was not followed. 

(ii) The Appellant exported preducts in bulk, which were initially stored 

in their premises after clearance from factory. Since the duty paid goods 

were being diverted for exports, intimations were ified with the 

Department before such removal and after export, they filed copies of 

ARE-i with Range office; that due to mistake, their dealing clerk failed to 

file ARE-i within 24 hours. The Appeilant had filed all the required 

documents along with rebate claims like cop' of ARE-i duly endorsed by 

Customs Authorities of port of eXports, shipping bill, Customs invoices 

etc. which proved beyond doubt that goods were exported. 

(iii) The refund sanctioning uthority 'red fr observing that the goods 

under consideration were not borted within the period of limitation, in 

as much as the limitation as prescribed under the said notification, is not 

applicable to the instant case; that the duty paid goods were exported 

after receipt in the premises of the appellant and after filing necessary 

intimation with the Department. Further, such export is covered under 

clause (ix) o Pärã 3 of notification no. i9/2O@4(NT) dtd. 06-09-2004; that 

the concerned Range Supe:.dent did not acknowledge the duty 

payment, on th.e exported xi; th. t the documentary evidences 

submitted proves beyond dou'.t th&t y leviable thereon was paid to 

the respective supplier and th ':Uv supplier must have paid such 

duty to the department. 

(iv) The refund sa±ictiatñri n t-Jecting the refund on the 

Page 4 of 15 



Appeal No: '12/51 to 54/GDM/2018-19 

ground that the appellant is not eligible for refund of duty paid on goods 

exported, inasmuch as evidences submitted proves beyond doubt that the 

supplier recovered duty from the appellant and also discharged the same; 

that in any way it is not the case of the department that the suppliers did 

not pay duty and action should be initiated to recover such duty, 

therefore, the rebate as claimed ought to have been allowed. Further the 

department also did not object on such clearance for export, therefore, 

the rebates as claimed are liable to be sanctioned. 

4. Hearing in the matter was attended by Shri Paresh Sheth, Advocate 

on behalf of the Appellant who reiterated the submissions of appeal 

memoranda and also submitted CBEC Circulars and case laws during 

hearing and requested to allow their appeals. 

5. I have carefully gone through the facts of the case, the impugned 

orders, the Appeal Memoranda and written submissions made by the 

Appellant. The issue to be decided is as to whether rejection of rebate 

claims filed by the Appellant is correct, legal and proper or otherwise. 

6. On going through the records, I find that the refund sanctioning 

authority rejected rebate claims on the ground that Appellant failed to file 

triplicate copy of the said ARE-is within twenty four hours from the date 

of export before the Range Office; that the goods exported in bulk were 

required to be cleared and exported under supervision of Central Excise 

officer as per Circular No. 294/ 10/97-CX dated 30.0 1.1997; that the 

Appellant had procured goods from various manufacturers located in 

different jurisdiction and duty payment by such manufacturers could not 

be verified. On the other hand, the Appellant pleaded that they had filed 

all the required documents along with rebate claims which proved beyond 

doubt that goods were exported; that due to mistake of their dealing clerk, 

ARE-i could not be filed within 24 hours; that the documentary 

evidences submitted by them proved beyond doubt that the duty leviable 

on exported goods was paid to the respective manufacturer and the 

respective manufacturer must have paid such duty to the Department; 

that it is not the case of the Department that the manufacturers did not 

pay duty. 

Page 5 of 15 



AppeaL No: V2/51 to S4IGDM/2018-19 

7. I find that in the present case the appellant submitted the rebate 

claims under Rule 18 of the Rules claiming rebate of duty on the ground 

that they in fact exported the goods from a rented premises where they 

stored their goods after payment of duty. As per Rule 18 which reads as 

under, where any exported goods are exported, the Central Government 

may, by notification, grant rebate of duty paid on such excisable goods or 

duty paid on materials used in the marnifacture or possessing of such 

goods and the rebate shall be ubject to such conditions or limitations, if 

any, and fulfilment of such procedure, as may be specified in the 

notification. 

RULE 18. Rebate of thity. Where any eKported goods are 

eKported, the Central (kernment may, by nottficatiorz, grant 

rebate of duty paid on such excisable gaods or duty paid on 

materials used in the marfiicture or processing of such goods and 

the rebate shall be subject such conditions or limitations, if any, 

and fulfilment of such pmcedure. as may be specified in the 

notification. 

7.1 That the Central Governnv;nt h.a gued the notification under Rule 

18 of the Rules for rebate of ci ut on export of goods to all the countries 

other than Nepal and BhutaL1, The said notification also provides for 

conditions and limitations on fuifihlmeht of which they shall be granted 

rebate of whole of the duty paid on excisable goods. 

Therefore, as such acid a per the said notification on fulfillment of 

the conditions and limitations, at'. exporter who has exported the excisable 

goods after payment of uuty ad dimeti from a factory or warehouse as 

such shall be entitled to grant Of rebate of the whole of the duty paid. The 

aforesaid notification which . ued. under Rule 18 of the Rules also 

provides for procedure to ..: ftieit by exporter as well as the 

Department while consideth: Jie claim under Rule 18 of the 

Rules. As per the procedure p•. :b ir. ic said notification and as per 

Paras 8.2, 8.3 and &4 of Part: 'pr 8 of CBEC's Excise Manual of 

Supplementary instructions, oe pr €ari3?', as per Para 8.2, it shall be 

essential for the exporterto tr R)-1 at the time of removal of 

export goods, the offlce and it'. ox;rk;te ddress with which they intend 

to file the claim of rebate and • pr ra .3, the exporter is required to 

submit r a ci . ebate 

Page 6 of 15 



AppeaL No: V2/51 to 54/GDM/2018-19 

(i) A request on the letterhead of the exporter containing claim 

of rebate, ARE-i numbers and dates, corresponding invoice 

numbers and dates amount of rebate on each ARE-i and its 

calculations, 

(ii) Original copy of the ARE- 1, 

(iii) Invoice issued under Rule ii, 

(iv) Self attested copy of shipping bill, and 

(v) Self attested copy of Bill of lading, 

(vi) Disclaimer Certificate [in case where claimant is other than 

exporter] 

Thus, as per the aforesaid procedure, exporter claiming rebate of duty 

paid is required to submit the aforesaid documents which includes the 

original copy of ARE- 1. It cannot be disputed that the aforesaid 

documents are required to be submitted along with the rebate claim so as 

to satisfy the concerned Authority considering the rebate claim whether in 

fact the conditions and limitations as mentioned in the aforesaid 

notification for grant of rebate are satisfied or not i.e. whether the 

excisable goods have in fact been exported after payment of duty, directly 

from the factory or warehouse or not and that the excisable goods have 

been exported within six months from the date on which they were cleared 

for export from the factory or warehouse or within such extended period 

as the Commissioner of Excise may in any particular case allow and 

whether all other conditions and limitations mentioned in Clause (2) of the 

notifications are satisfied or not. Therefore, even in a case where one of 

the document though required to be produced as per the procedure is 

missing due to some reason if from the other supporting and 

corresponding documents produced it can be satisfied that the excisable 

goods have been in fact exported after payment of duty and directly from 

the factory or warehouse in that case, despite non-submission of one of 

the document, exporter shall be entitled to the rebate of duty. In the 

present case, as stated herein above, as such the respective 

appellant/exporters could not submit the ARE-is within 24 hours from 

the date of export but delayed to ifie it, as their concerned employee had 

erred in filing the same on time. However, the appellant submitted other 

documents like shipping bills, 'bills of lading, invoices, Bank Realization 
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Page 8 of 15 

Appeal No: V2/51 to 54/GDM/2018-19 

Statement etc. at the time of fifing of the rebate claim. After considering 

other documents as stated above, I find that the goods for which the 

rebate of duty is claimed were in fact exported against the same ARE- is 

and substantial condition of payment of duty and export of duty paid 

goods are satisfied as the ARE-is h.ve been duly stamped and signed by 

the Customs authorities and the statement of Bank Realization of goods 

exported duly stamped and attested by the Appellant. Thus, I fmd that it 

is established that the goods against the same ARE is were exported after 

payment of duty and when the conditions and limitations mentioned in 

Clause (2) of the notification issued under Central Excise Rule 18 and 

Notification No. 19/2004-CE NT) dated 06.09.2004 are satisfied, merely 

because the exporter could n prxiuce the ARE-is on time, the Appellant 

cannot be denied the rebate of duty. 

7.2 Further, I find that if the itcthi was only to submit the ARE-is 

within the stipulatSd time tc thc3t:tisdictional Range Superintendent, 

then in that case, there is o tquir,ment of production of other 

documents. TherefOre, even i th aid. wtents though were required to 

be produced on time if it is stcbEh.ed and proved that all the conditions 

and liabifities for rebate claim are sai:ified., the exporter shall be entitled 

to the rebate of duty. Thus, [ find that this condition is not the only 

requirement. 

7.3 Further, in the casc h;fore the Hon'ble Bombay High Court in 

respect of U.M. sables Ltd. eortd in 2013(293) E.L.T 64lalso, the 

exporter who claimed the rebat thity could not submit the original and 

duplicate AREls and his reba &im und Rule 18 came to be rejected 

on the ground of non-subm. o ci.iai arid duplicate ARE1s and to 

that the Hon'ble Bombay 'Hi,h i 10 to 13 has observed and 

held as under: 

"10. Rule 18 of t icis Rules, 2002 empowers 

the Central Government i /cicn to grant a rebate of duty 

paid on excisable g0tds 'sed in the manufacture 

or processing of such .ger'. :h th: goods are exported. The 

rebate under Rule 18 b to such conditions or 
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limitations, f any, and the fulfillment of such procedure as may be 

specified in the notification. Rule 18, it must be noted at the outset, 

makes a clear distinction between matters which govern the 

conditions or limitations subject to which a rebate can be granted 

on the one hand and the fulfillment of such procedure as may be 

prescribed on the other hand. The notification dated 6 September, 

2004 that has been issued by the Central Government under Rule 

18 prescribes the conditions and limitations for the grant of a 

rebate and matters of procedure separately. Some of the 

conditions and limitations are that the excisable goods shall be 

exported after the payment of duty directly from a factory or 

warehouse, except as otherwise permitted by the CBEC; that the 

excisable goods shall be exported within sir months from the date 

on which they were cleared for export from the factory of 

manufacture or warehouse or within such extended period as may 

be allowed by the Commissioner; that the market price of the 

excisable goods at the time of export is not less than the amount of 

rebate of duty claimed and that no rebate on duty paid on 

excisable goods shall be granted where the export of the goods is 

prohibited under any law for the time being in force. The procedure 

governing the grant of rebate of central excise duty is specified in 

the same notification dated 6 September, 2004 separately. 

Broadly speaking the procedure envisages that the exporter has to 

present four copies of an application in form AREI to the 

Superintendent of Central Excise. The Superintendent has to verify 

the identify of the goods and the particulars of the duty paid and 

after sealing the packet or container, he is required to return the 

original and duplicate copies of the application to the exporter. The 

triplicate copy is to be sent to the officer with whom a rebate claim 

is to be filed either by post or by handing it over to the exporter in 

a tamper proof sealed cover. After the goods arrive at the place of 

export, they are presented together with the original and duplicate 

copies of the application to the Commissioner of Customs. The 

Commissioner of Customs after examining the consignment with 

the particulars cited in the application is to allow the export if he 

fl,ndtt1 particulars are correct and to certify on the copies of 
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the application that the goods have been duly exported. The claim 

for rebate of duty is presented to the Assistant or Deputy 

Commissioner of Central ExcLse who has to compare the duplicate 

copy of the application received from the officer of customs with 

the original copy received from the exporter and the triplicate 

recei ved from the central excise officer. 

11. The Manual of Instructions that has been issued by the 

CBEC specifies the documents which are required for filing a claim 

for rebate. Among the in is the original copy of the ARE 1, the 

invoice and self attested cir)ie of the shipping bill and the bill of 

lading. Paragraph 8.4 pecfies that the rebate sanctioning 

authority has to satisfy dms&f in respect of essentially two 

requirements. The first reqi.irement is that the goods cleared for 

export under the reievci?Lt AREI applications were actually 

exported as evident from the or?gm& and duplicate copies of the 

ARE1 form duly certified by customs. The second is that the goods 

are of a duty paid charader as certifl€d on the triplicate copy of 

the ARE1 form received from the jurisdictional Superintendent of 

Central Excise. The object and pwposc underlying the procedure 

which has been specified is to enable the authority to duly satisfij 

itself that the rebate of central eicise duty is sought to be claimed 

in respect of goods whick re orLed and that the goods which 

were exported were of a duty paid character. 

12. The procedurs wch h een. laid down in the 

notification dated 6 SepternLi'r, 2004 atid in GBEC's Manual of 

Supplementary Instn1Miors of 2005 is to facilitate the processing 

of an application for reba ond &tabie the authority to be duly 

satisfied that the two fok; requfremt of the goods having been 

exported and of the gUcds bear&' a duty paid character is 

fulfilled. The rrocedure cannot be rcised to the level of a 

mandatory requirement. Rule 18 ieif makes a distinction 

between conditions and iiinitationsn the one hand subject to 

which a rebate can be '. ant& d th procedure governing the 

grant of a rebate on th While the conditions and 

limitations for the qr:m 

prp ; directo3. 

mandatory matters of 
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13. A distinction between those regulatory provisions which 

are of a substantive character and those which are merely 

procedural or technical has been made in a judgment of the 

Supreme Court in Mangalore Chemicals & Fertilizers Ltd. v. 

Deputy Commissioner - 1991 (55) E.L.T. 437 (S.C.). The Supreme 

Court held that the mere fact that a provision is contained in a 

statutory instruction "does not matter one way or the other". The 

Supreme Court held that noncompliance of a condition which is 

substantive and fundamental to the policy underlying the grant of 

an exemption would result in an invalidation of the claim. On the 

other hand, other requirements may merely belong to the area of 

procedure and it would be erroneous to attach equal importance to 

the nonobservance of all conditions irrespective of the purposes 

which they were intended to serve [at Paragraph 11]. The Supreme 

Court held as follows: 

"The mere fact that it is statutory does not matter one way or the 

other. There are conditions and conditions. Some may be 

substantive, mandatory and based on, considerations of policy 

and some other may merely belong to the area of procedure. It 

will be erroneous to attach equal importance to the non-

observance of all conditions irrespective of the purposes they 

were intended to serve." 

7.4 Considering the aforesaid facts and circumstances, it is not in 

dispute that all other conditions and limitations mentioned in Clause (2) 

of the notifications are satisfied and one of the grounds for rejecting the 

rebate claims for non-submission of the ARE1-is on time is not correct. 

Thus, I find that the delay caused is nothing but procedural irregularity. 

8. Further, I find that the refund sanctioning authority has observed that 

goods which are not having numbers and marks cannot be exported 

under the procedure of self-sealing and self-certification in terms of 

Circular no. 294/10/97-CE dated 30.01.1997. In this regard, the 

appellant has argued that goods which were procured under duty paid 

invoices, can be exported under çlf-sealing and sell-certification. 
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In this regard, I fmd that the appellant has submitted copies of self 

attested Statement of Bank Realization of the goods exported generated 

from the website of the Directorate General Of Foreign Trade and attested 

copies of Bill of Lading etc. Thus, I find that the exporter has submitted 

enough proof that the goods having been actually exported and the goods 

were clearly identifiable and o-relatable with the goods cleared on 

payment of duty, then, para 6 of the Circular issued by the Board enables 

waiving of or technical departure from procedural requirements and the 

same can be condoned. My views are supported by the decision of the 

Hon'ble High Court of Munibai in the case ot Commissioner of Central 

Excise Vs Jubilant Organosys Ltd. decided on 22.12.2014 as reported in 

2015 (322) E.L.T. 50 (Born.) wh.reii it. wa held that: 

"4. With the assistance of the iear,ted Counsel appearing for both sides, 

we have perused the Writ Petition and all the three orders. While it is true 

that the issue was essentially one of the mandatory requirements being 

fulfilled, namely, whether the goods which have been removed from the 

warehouse have indeed bez exported or not. The co-relation or the 

identity of the goods, festab!Lshed, mly then the claim for rebate could 

have been allowed. In thut -t.ard, th.e finding recorded by the Assistant 

Commissioner is that the bii:- condition, of the goods having been 

exported and those ckdrhto 1 xpo.d are matching with the once 

removed from the war6ho;2:', r c;dr Lo he satisfied. In regard to this 

condition and Which is riqhf r& a arzdatory, the Order-in-Original 

records that there are no I and batch numbers mentioned 

on the drums as idea ifi t- rarks of the consignments. The goods 

originally cleared on pam?U f thsty from the factory of the 

manufacturer and subsequenty from their hired godown at Bhiwandi 

have been claimed to be the od3 i' on to which the claim arises. 

However, necessary er'tificat.s were no issued according to the Order- 

in-Original. The Appella :'rit Jbiw on a perusal of the entire 

record, that the uarehou goods have been exported 

was a dea1ers godown ir w'I- , goods were being stored and 

it was not a warehouse oi O. of Central Excise Rules, 

2002. That ww the tic o ;Ier4n-Oi-iginal proceeds. After 

referrinq :t thttt the Appellate Authority 
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independently scrutiriised each of the ARE-i numbers and annexed to the 

appeal paper book. The Jurisdictional Superintendent got the duty 

payment verified from the Originating Range Superintendent. Thus, both 

were satisfied about the identity of the goods claimed under the 

respective ARE-i. Merely because there are no identtfication marks and 

batch numbers does not mean that the goods were not identical. If the 

goods involved are acontrolled substance" under the Narcotic Drugs and 

Psychotropic Substances Act, 1985 and subject to the Control Order 

framed thereunder, then, the requisite details with regard to compliance 

of that Control Order have also been referred to. The copies of the 

consignment notes in relation to the goods were submitted to the 

Narcotics Control Bureau and the Central Bureau of Narcotics. Thus, 

there is complete material to establish the identity of the goods. Meaning 

thereby, there is no distinction or djfference noted in the goods cleared 

from the warehouse and forwarded for onward export. it is basically this 

record that has been carefully perused by the Revisional Authority. A 

reference to the C.B.E. & C. Circular relied by Mr. Jetly is to be found in 

para 9 of the order of the Revisional Authority. Further, the Revisional 

Authority concludes that the C.B.E. & C. Circular is not followed in regard 

to some procedural part that does not mean that the goods have not been 

cleared for export or their identity is not established. In such 

circumstances, the Revisional Authority distinguishes the judgments 

relied upon and which have been brought to our notice. 

5. We find that this approach of the Revtsional Authority cannot be said 

to be contrary to law or vitiated by non-application of mind. in the case of 

Commissioner of Central Excise, Chanligarh v. Indian Overseas 

Corporation reported in 2009 (234) E.L.T. 405 (H.P.) it is found that the 

Revenue has established that the goods were not exported from the 

factory, but from a branch office. That is why the 7,000 kgs. of cotton 

yarn sought. to be exported to Bangladesh were found to be not so 

exported. The mandatory condition that there should be a claim for rebate 

based on export of excisable goods, after payment of duty directly from 

the factory or warehouse was not satisfied. That condition having been 

not satisfied on facts that the Division Bench of the High Court of 

Himachal Pradesh answered' the Excise reference in favour of the 
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Revenue and against the assessee, This judgment is clearly 

distinguishable on facts. Simztarly, we do not find that the conditions, 

which. are required to be satisfied in terms of a notification issued under 

Central Excise Rules, 2002 and particularly Rule 18 have not been 

satisfied in this case. 

6. In these circumstances, we rio not think any advantage can be 

derived from an order passed by the Qovemment in the case of Philip 

Elecfronics India Ltd. - 2011  1273) fL T. 461 (G.O.L). Once the exporter 

ubmits proof of the goods having been actually exported to the 

satisfaction of the rebate sw-vLtiofting authonty, the goods were clearly 

identifiable and co-relatable with the goods cleared from factory on 

payment of duty, then, pam. 5 of the Circular issued by the Board 

enables waiving of or technic& d artwe from procedural requirements. 

Those not having any reveni-- ipkcUons that they can be condoned. 

7. We have found that in the eresert case all the statutory requirements 

emerging from Rule 18 of th Cen:ai .Excie Rules, 2002 are satisfied 

and neither the COmmissior iwr the R&si6na1 Authority has committed 

any error of law apparent or. he jr f the record so also their orders 

cannot be termed as pervei us to interfere in our Writ 

Jurisdiction. Consequently, the n nierit in the Writ Petition. It is 

accordingly dismissed. No eo.. 

9. Further, I fmd that the rebt' eiais have been rejected on the ground 

that the Department is unahFi :o ver-ify whether the manufacturers have 

paid the duty or not. In this rerrd, I tir;d ..hat if the manufacturer of the 

goods have not paid the duty o the xds. exported then it is the duty of 

the department to take steps recvr the dut3T from the manufacturer. 

However, there is nothing or. t show that any action against the 

manufacturer has been tak ' ot duty. Thus, I find that the 

rebate claims cannot be rejec o:nd also. 

10. In view of above discu I set aside the impugned 

order and allow the appeals 
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??. 3141 qd giu *r 4 3i4 r 1c   d  * 1ii HcH 

11. The appeals filed by the Appellant stand disposed off in above 

terms. 

By RPAD 
To 

(Gopi Nath'' 
Commissioner (Appeals) 

M/s Bagadiya Brothers Pvt Ltd., 
C/o Shri Gajanan Warehouse Pvt. 
Ltd., Survey No. •63/ 1, Bharapur- 
Kidana, 
at post Adipur, Tal: Gandhidham. 

  

Copy for information and necessary action to:  

1) The Chief Commissioner, GST & Central Excise, Ahmedabad Zone 
Ahmedabad for his kind information. 

2) The Commissioner, GST & Central Excise, Gandhidham (Kutch) 
Commissionerate, Bhavnagar. 

3) The Assistant Commissioner, GST & Central Excise Rural Division, 
Gandhidham. 
File No. Appeal No: V2/52/GDM/2018-19 

/ 5) File No Appeal No: V2/53/GDM/2018-19 
6) File No Appeal No: V2/54/GDM/2018-19 
7) Guard File. 
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