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s), Rures, 2001 within 3 months om the date on which the order sought to be an aaamst is communicated and chall be accompanied by two, copies each of the 010 and 0rder-In-Apneal It should also be 

accompanied by a copy of TR-6 Cifallan evidencing payment of prescribed fee as prescribed under Section 35-
EE of CEA, 1944, under Major Head of Account 
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Appeal No: VZ/35/GDM/2019 

:: ORDER IN APPEAL::  

M/S Aarti Industries Ltd, Survey No. 1430/1, NH-8A Bhachau, District 

Kutch (hereinafter referred  to as "Appellant") has filed AppeaL No. 

V2/ 35/GDM/2019 against Order-in-Original No. I /Superintendent/Anjar-

Bhachau-V/2018-19 dated 28.12.2018 (hereinafter referred to as 'impugned 

order') passed by the Superintendent, Central Goods & Service Tax Range-V, 

Anjar-Bhachau Division, Gandhidham Commissionerate (hereinafter referred to 

as 'adjudicating authority'). 

2. The brief facts of the case are that the Appellant having Registration 

No. ABCA2787LEMO37 was engaged in the manufacture of DI MetheyL Phthalate 

fatling under Chapter Sub-Heading No. •29173940, Mono Methaynal under CH SH 

No. 29214290 and Calcium Chloride under CHSH No. 28272000 of the Central 

Excise Tariff Act, 1985. The Appellant was availing Cenvat credit facility under 

the Cenvat Credit Rules, 2004 (hereinafter referred to as "CCR 2004"). 

2.1 During the course of audit, it was found that the Appellant had 

imported Steam Coal on payment of Additional Duty of Customs (CVD) at 2% in 

terms of Notification No. 12/2012-Cus dated 17.03.2012, as amended. It was 

found that the Central Excise duty on Steam Coal is levied ® 6% as per CentraL 

Excise Tariff Act, 1985 and was levied ® 1% under Notification No. 12/2012-CE 

dated 17.03.2012, as amended, subject to condition that no credit under Rule 3 

or Rule 13 of CCR, 2014 is taken in respect of inputs or input services used in the 

manufacture of these goods. It was found that the Appellant had wrongly availed 

and utiLized Cenvat credit of CVD paid on imported Steam Coal totally amounting 

to Rs. 3,76,627/- during the period from 1.4.2017 to 30.6.2017, in contravention 

of RuLe 3(1 )(i)(b) of CCR,2004. 

2.2 Show Cause Notice No. CERA-IV/AR-IV/Bhachau/H.M. No. 4/16 dated 

1.3.2018 was issued to the Appellant calling them to show cause as to why 

Cenvat credit amounting to Rs. 3,76,627/- availed and utilized during the period 

from 1.4.2017 to 30.6.2017 should not be demanded and recovered from them 

along with interest under Rule 14 of the CCR,2004 and also proposing imposition 

of penalty under Rule 15 of CCR,2004 read with Section 1 1AC of the CentraL 

Excise Act, 1944(hereinafter referred to as "Act"). 

2.3 The Show Cause Notice was adjudicated by the adjudicating authority 

vide the impugned order who held that the Appellant wrongly availed Cenvat 

credit of CVD on imported CoaL and thereby contravened the provisions of Rule 

3(1 )(i) of CCR,2004 react with Notification No 12/2012-CE dated 17 3 2012 for 
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not fulfilling the condition specified at Sr. No. 67. 

2.4 The adjudicating authority confirmed demand of Cenvat credit of Rs. 

3,76,627/- and ordered for its recovery along with interest under Rule 14 of the 

CCR,2004 and imposed penalty of Rs. 3,76,627/- under Rule 15(2) of the 

CCR,2004 read with Section IIAC of the Act. 

3. Being aggrieved with the impugned order, the Appellant has preferred 

appeal on the following grounds:- 

(i) The adjudicating authority faiLed to consider that the Additional Duty 

of Customs(CVD) on imported Steam Coat was not Levied as per the Central 

Excise Tariff which provides for 6% rate of duty or as per Sr. No. 67 of 

Notification No. 12/2012-CE dated 17.3.2012 which provides for 1% effective 

rate of duty on condition of non avaitment of Cenvat credit in respect of inputs 

and input services but was levied under Sr. No. 123 of Notification No. 12/2012-

Cus dated 17.3.2012 where the rate of duty is 2%. Hence, the restriction 

prescribed under proviso to Rule 3(1 )(i) of CCR,2004 would not have any 

application for denying Cenvat credit; 

(ii) It is precisely and unambiguousLy provided that only if the benefit of 

Notification No. 12/2012-CE dated 17.3.2012 is availed in respect of goods 

specified at Sr. No. 67 and 128 thereof, Cenvat credit is not avaiLable. In the 

present case, it is undisputed that exemption under Notification No. 12/2012-CE 

dated 17.3.2012 was not availed but duty was paid at higher rate i.e. 2% 

specified under Notification No. 12/2012-Cus dated 17.3.2012. 

(iii) The Tariff rate of Steam Coal if manufactured in India is 6% and 

effective rate (conditionaL) @1%. However, if the Steam Coal is imported into 

India, the tariff rate continues to be 6% but effective rate is 2%. The restriction 

contained in proviso to Rule 3(1)(i) of CCR,2004 only applies to Central Excise 

duty Levied under Notification No. 12/2012-CE dated 17.3.2012 and not in 

respect of Steam Coal imported in India for whiah CVD is levied at effective rate 

of 2% as per Sr.No.123 of the Notification No. 12/2012-Cus dated 17.3.2012. 

(iv) The Appellant submitted that aLthough the Additional duty of 

Customs(CVD) is levied under Section 3(1) of the Customs Tariff Act, 1975 should 

be equal to Central Excise duty leviabLe on like product if manufactured in India, 

the said Levy continues to be in the nature of Customs Duty and is not collected 

as CentraL Excise duty on the imported goods. As per Section 2(15) of the 

Customs Act, 1962, 'duty' means a duty of Customs leviable under this Act. 

Further, Section 12 states that duties of Customs shaLL be levied at such rates as 
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Appeat No: V2135/GDM/2019 

may be specified under the Customs Tariff Act, 1975. Hence, the Additional Duty 

of Customs Levied under Section 3(2) of the Customs Tariff Act retains the nature 

of Customs duty. Thus, regtriction on avaiLment of Cenvat credit contemplated 

under Rule 3(1)(i) of CCR,2004 appLies onLy to Central Excise duty levied under 

Notification No. 12/2012-CE dated 17.3.2012 on the goods manufactured in 

Indian and not in respect of Additional Duty of Customs paid on imported Steam 

Coal under Notification No. 12/2012-Cus dated 17.3.2012. 

(v) Penalty under Rule 15(1) of CCR,2004 can not be imposed merely for 

the venial beach of provisions of Law without involving any mens rea. All the 

transactions were recorded in their books of accounts. Further, they have 

reguLarLy filed returns showing factual and correct detaiLs. Therefore, no charges 

of suppression can be established against the Appellant for failing to do so. The 

Appellant relied upon the case law of Ranka Wires Pvt Ltd-201 5 (322) ELT 410. 

4. In hearing, Shri P.S. Namboodiri, Advocate appeared on behalf of the 

Appellant and reiterated the grounds of AppeaL Memorandum filed by them and 

submitted compilation of legal provisions and case Laws in support of their 

appeal. 

5. I have carefully gone through the facts of the case, the impugned 

order and written as well as oral submissions made by the Appellant. The issues 

to be decided are (1) whether the Appellant has wrongly availed Cenvat credit of 

Additional Duty of Customs paid on imported Steam CoaL or not; and (ii) whether 

confirmation of demand and imposition of penalty on the Appellant are correct 

or otherwise. 

6. On going through the records, I find that the AppelLant is engaged in 

the manufacture of various chemicals falling under Chapters 28 a 29 of the 

Central Excise Tariff Act, 1985. The Appellant had imported Steam Coal which 

was assessed to, inter cilia, Additional Duty of Customs(CVD) @2% under 

Notification No. 12/2012-Cus dated 17.3.2012, as amended. The AppeLlant 

availed and utilized Cenvat credit of said CVD of Rs. 3,76,627/- during the period 

from 1.4.2017 to 30.6.2017 which has been disallowed by the adjudicating 

authority on the ground that the Appellant violated the condition of Notification 

No. 12/2012-CE dated 17.3.2012 by availing Cenvat credit of CVD paid on Steam 

Coal and thereby contravened the provisions of RuLe 3(1 )(i)(b) of CCR,2004. On 

the other hand, the Appellant has vehementLy argued that Additional duty of 

Customs(CVD) is a duty of Customs levied under Section 3(1) of the Customs 

Tariff Act, 1975 on the goods imported into India and is not coLlected as Central 

Excise duty on tile imported goods and that restnction on availment of Cenvat 
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credit contemplated under Rule 3(1 )(i)(b) of CCR,2004 applies only to CentraL 

Excise duty Levied under Notification No. 12/2012-CE dated 17.3.2012 on the 

goods manufactured in India and not in respect of Additional Duty of Customs 

levied on Steam Coal imported under Notification No. 12/2012-Cus dated 

17.3.2012. I find that Additional Duty of Customs is Levied under sub-section (1) 

of Section 3 of the Customs Tariff Act, 1975 at prescribed rate. Steam Coal 

imported by the Appellant were assessed to duty, inter alto, @2% CVD under 

Notification No. 12/2012-Cus dated 17.3.2012. I find that in the case before me 

there is no dispute regarding assessment of imported Steam Coal, rate of CVD or 

applicability of Notification No. 12/2012-Cus dated 17.3.2012. I also find that 

there is no condition prescribed for import of Steam Coal @2% CVD under 

Notification No. 12/2012-Cus dated 17.3.2012. The relevant entry appearing at 

Sr. No. 123 in the said Notification is reproduced as under: 

"In exercise of the powers conferred by sub-section (1) of section 25 of the 
Customs Act, 1962 (52 of 1962) and in supersession of the notification of the 
Government of India in the Ministiy of Finance (Department of Revenue), No. 
21/2002-Customs, dated the 1st March, 2002 Published in the Gazette of India, 
Extraordinary, Part H, Section 3, Sub-section (i), vide number G.S.R. 118(E) dated 
the 1st March, 2002, except as respects things done or omitted to be done before 
such supersession, the Central Government, being satisfied that it is necessary in the 
public interest so to do, hereby exempts the goods of the description specified in 
column (3) of the Table below or column (3) of the said Table read with the 
relevant List appended hereto, as the case may be, and falling within the Chapter, 
heading, sub-heading or tariff item of the First Schedule to the Customs Tariff Act, 
1975 (51 of 1975) as are specified in the corresponding entry in column (2) of the 
said Table, when imported into India,- 

(a) from so much of the duty of customs leviable thereon under the said First 
Schedule as is in excess of the amount calculated at the standard rate specified in 
the corresponding entry in column (4) of the said Table; 

(b) from so much of the additional duty leviable thereon under sub-section (1) of 
section 3 of the said Customs Tariff Act 1975 (51 of 1975) as is in excess of the 
additional duty rate specified in the corresponding entry in column (5) of the said 
Table, subject to any of the conditions, specified in the Annexure to this 
notification, the condition number of which is mentioned in the corresponding entry 
in column (6) of the said table. 

Si. 
No. 

Chapter or 
Heading or 

Sub-heading 
 or tariff item 

Description of 
goods 

Standard 
rate 

Additional 

duty rate 

Condition 
No. 

(1)  (2) (3) (4) (5) (6) 

123 27011920 Steam Coal Nil 2% - 

6.1 I find that the Appellant has paid CVD by availing the benefit of 

Notification No. 12/2012-Cus dated 17.3.2012 issued under Section 25(1) of the 

Customs Act, 1962, which is independent of Notification No. 12/2012-CE dated 

17.3.2012, sought to be relied upon by the adjudicating authority. 
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AppeaL No: V2/35/GDM/2019 

6.2 I have also examined the proviso to Rule 3(1)(i) of CCR,2004 retied 

upon by the adjudicating authority for denying Cenvat credit of CVD, which is 

reproduced as under: - 

"Provided that CENVAT credit of such duty of excise shall not be allowed to be taken 

when paid on any goods - 

(b) specified in serial numbers 67 and 128 in respect of which the benefit of an 
exemption under Notification No. 12/2012-C.E., dated the 17th March, 2012 is 
availed;" 

6.3 The relevant entries appearing at Sr. No. 67 and 128 of the 

Notification No. 12/2012-CE dated 17.3.2012 and condition prescribed against 

said entries are reproduced as under:- 

Si. 
No. 

Chapter or 
Heading 
or Sub-

heading or 
tariff item 

Description of excisable goods Rate Condition 
No. 

(1) (2) (3) (4) (5) 

67 2701  All goods 1% 25 
128 31  All goods, other than those which 

areclearlynottobeusedas 
fertilisers 

1% 25 

Condition 
No. 

Conditions 

25 If no credit under rule 3 or rule 13 of the CENVAT Credit 
Rules, 2004, has been taken in respect of the inputs or input 
services used in the manufacture of these goods. 

6.4 On conjoint reading of above provisions, I find that effective rate of CE 

duty @ 1% has been prescribed for goods appearing at Sr. No. 67 and 128 of 

Notification No. 12/2012-CE dated 17.3.2012 subject to condition that no Cenvat 

credit has been taken in respect of inputs or input services used in the 

manufacture of these goods. The recipient of such goods manufactured in India 

are not eligibLe to avail Cenvat credit of CE duty paid on such goods, in terms of 

Rule 3(1 )(i)(b) of CCR,2004 as these provisions are applicable to the 

manufacturer of specified goods who clears the goods by availing the benefit of 

exemption Notification No. 12/2012-CE dated 17.3.2012 and to the recipient of 

such goods. 

6.5 I find that in the present. case, the AppeLlant is not engaged in the 

manufacture of Steam Coal and hence, Notification No. 12/2012-CE dated 

17.3.2012 is not a 2bLeto the Appellant at aLL. On the contrary, the 
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AppeUant has paid Additional Duty of Customs @2% on import of Steam Coat by 

availing the benefit of exemption Notification No. 12/2012-Cus dated 17.3.2012. 

Though Additional duty of Customs(CVD) on an imported article is levied at a 

rate equaL to the excise duty Leviable on a Like article, if produced or 

manufactured in India, it is not correct to consider Notification No. 12/2012-Cus 

to be pan matenia with Notification No. 12/2012-CE dated 17.3.2012 and rates 

of CVD and Central Excise duty can be different depending upon the poLicy of 

the Government. The Board vide Circular No. 41 /2013-Cus dated 21-10-2013 

issued from F.No. 354/58/ 2013-TRU has also clarified as under: 

"3. The matter has been examined by the Ministry. Under the Free Trade 
Agreement (FTA), the preference/concession is extended only in respect of BCD. 
All other duties, including CVD are charged as applicable to similar imports from 
other countries. The CVI) on an imported article is levied at a rate equal to the 
excise duty leviable on a like article, if produced or manufactured in India. 
However, at times, under a notification issued under section 25(1) of the Customs 
Act, 1962, CVD is levied at a rate which is lower than the rate of excise duty 
leviable on the like domestic article. 

4. In the present case, the excise duty applicable on Steam Coal is 6%, if 
CENVAT benefit is availed of and 1% if the CENVAT benefit is not availed 
of. Normally, Steam Coal will suffer 6% CVD, as the condition of non-availment 
of cenvat benefit cannot be satisfied in respect of imported goods. However, in the 
Budget 2013-14, as a conscious policy decision, it was decided to levy 2% CVI) 
both on steam coal and bituminous coal. This is the general applied rate of CVD on 
all imports of steam coal and bituminous coal regardless of the excise duty leviable 
on like domestic coal. No such condition has been laid down that an importer 
cannot avail of this concessional CVD of 2% if he has availed of the concessional 
BCD on steam coal under another notification." 

6.6 On examining the case on hand, I am of the considered opinion that the 

entire proceedings were ill-conceived inasmuch as the adjudicating authority 

wrongly considered Notification No. 12/201 2-Cus to be pan materia with 

Notification No. 12/2012-CE dated 17.3.2012 and attempted to cover 

Notification No. 12/2012-Cus dated 17.3.2012 availed by the Appellant within 

Rule 3(1)(i)(b) of CCR,2014, which is grossly erroneous. I rely on Order No. 

A/11585/2018 dated 9.7.2018 passed by the Hon'ble CESTAT, Ahmedabad in the 

case of M/s Asahi Songwon Colors Ltd, wherein it has been heLd that, 

"4. On careful consideration of the submissions made by both the sides, I find 
that the restriction provided in Rule 3 of Cenvat Credit Rules is asunder:- 

"Rule 3. (i) the duty of excise specified in the First Schedule to the 
Excise Tariff Act, leviable under the Excise Act; [Provided that 
Cenvat credit of such duty of excise shall not be allowed to be taken 
when paid on any goods — (a) .........(b) specified in serial numbers 
67 and 128 in respect of which the benefit of an exemption under 
Notification No. 12/2012-CE, dated 17th March, 2012 is availed;" 

From the above Rule, it is observed that even if any duty is paid by availing 
exemption Notification No. 12.2012-CE dated 17.03.2012, the same will not be 
available as Cenvat credit for the user of the goods. In the present case, 
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admittedly, the appellant have imported Coal and CVD of 2% is leviable in 
tei-ms of Customs Notification No. 12/2012-Cus. There is no restriction 
provided in Rule 3 as regards duty paid under Customs notification. This 
restriction is applicable only in case of indigenous goods on which the excise 
duty @ 2% was paid availing Notification No. 12/2012-CE, which is not a case 
here. Therefore, the appellant is entitled for Cenvat credit in respect of CVD 
paid under Notification No. 12/20 12- Cus. Moreover, since the Notification No. 
12/2012-CE is applicable only in respect of indigenously manufactured coal and 
not in respect the imported coal as held by the Hoifble Supreme Court in the 
case SRF Limited vs. CC, Chennai — 2015 (318) ELT 607 (SC). Therefore, even 
if the importer wants to avail the exemption of Notification No. 12/2012-CE for 
payment of CVD, the same will not be available to the importer. Therefore, in 
any case, in the case of import the Notification No. 12/2012-CE is not relevant." 

6.7 In view of above, I hold that provisions of Rule 3(1 )(fl(b)  of CCR,2004 

are not attracted in the present case since Notification No. 12/2012-CE dated 

17.3.2012 is not applicable in this case. I further hold that the AppeLlant has 

rightly avaiLed and utilized Cenvat credit of CVD paid on imported Steam Coal 

and hence, confirmation of demand of Rs. 3,76,627/- and imposition of penalty 

are required to be set aside. 

7. In view of above, the impugned order is set aside and appeal is 

alLowed. 

8. lcI,c1 i(I r1'ictu j'Iqcfd I1I '1IdI I 

8. The appeal filed by the AppeLLant is disposed off as above. 

fTit1 

(GOPI NATh)')\\ 
Commissioner(Appeals) 
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By R.P.A.D.  

To, 
M/s Aarti Industries Ltd, 
Survey No. 1430/1, 
NH-8A Bhachau, 
District Kutch. 

31I'(cT 1Iè5, 

R. 1430/1, uIe4 Tt T*-. 8r, 
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