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13I1T(3P) c'iSo ci 3WkW  I 'fl1'T 3I'0T 4I4t kic4e1t 
Any person aggrieved by this Order-in--Appeal may me an appeal to the appropriate authority in the following 
way. I. 

1 T3cMtcl tF 11 3tl, io scMl 1i 3toi 1944 t TRT 355 
1994Ttlm86 3fei'd ivi dIf.T iqr jl 

Appeal to Custon1. Excise & Seivice Tax Appellate Tribunal under Section 355 of CEA, 1944 / Under Section 86 
of the Finance Act, 1994 an appeil lies to:- 

eaul i41 J-6t1 3l 07ff i 'fl eT lTZl11Ur r 1 413, < 

The special bench of Customs, Excise & Service Thx Appellate 'Iribunal of West Block No. 2, R.K. Puram, New 
Delhi in all matters relating to classification and valuation. 

M i9't)'tcl L1flT4 1(a) t eii  Tt 1414111! i 3lef fr 3lE tl V 3r41lr -ii, iIl1*tui 
PT 4r,,k f, 4T* 3lT eeg- t - e 1/ 

To the West regional bench of Customs xcise & )ervice Tax Appellate Tribungi (CESTAT) at, 2d Floor, 
Bhaumali Bhawan, Asarwa Alunedabad-38b016m case of appeals other than as mentioned m para- 1(a) above 
31Ilq,ul   3ll j(34 iJit4, 2001, *fT6 3tMj 

aT1rui1  I oIj jcic ,k,I t 

(ri 3 eitiei! TVT Iii V 5 '1T 1T 3i T,5 RT flV lT 50 1U iV' lfZi 3lUT 50 1U * 3TIi ft T: 
1 000/- l*, 5,000i- ur 3f 10,000/- rr'  r IWfld r *r 'i1 ii rii ir Tlw, *iifI1CI 
3i4141 i11ul dit nr ri d-CT; ii1ict- r rr1t oii1i r  

lT t1Ilti I !I  iq': 1 3 iT T ell i 'çl 341 1RT Id I PTT 
3r(t3th) iIe 500/- rft rru li 

The apneal tQ the Apoellate Tribunal shall be ft adniplicat in foral EA-3 / as prescribed under Rule 6 of 
Central Excise Ap5eal) Rules, 2001 and accdtzpanied against one which at least should be 
accompamed oy a fee of Rs. 1 000/- Rs.c000/ Rs.10,000/ where amount of 
dutydemand/intefest/penalty/refuna is unto 5 hr 5 Lan to 50 Lat and above 50 Lac respectively in the form 

any nominated public sector bank of the place of crossed bank draft in favQur of AssthR a )r?h where the bench of the Tribunal is situated. where the bench of any nominated nub 
Application made for grant of stay aftall be accompanied by a f 'e of Rs. 500/- 

1 1iet,1g94 rrr86(1)   1994,   9(1) 
11iiI1C wS.T.-5 gTJf) V3j  

(3 V ict I'M) cu1) 3flT i* w r, E *t i'(ar nr t Yr.3it ci'ui RTE 
5 RIU TF 3 ,5 RIU V 4T 50 'T1U tIV if*lc(F 50 RIU ' 31tITW er: 1.000/- , 5,000/- 

4' 31T 10,000/- ir 1iMnipr w er 
puq, E t4 ItC ci'1 IJ o1frI ITQItT f 't6lIIcj I'4C iT ICIQ1, 3 ?nT   ar(f TfT 4dvr * VI?llT içt I -djof 31T ( 3) 3flT-q r 500/. tpTr 1hf.i ir ir if 

The appeal under sub section (2) of Section 86 of the Finan in quaaruphcate in Fonn S.T. prescri ( e fl4e Pellate Tribunal Shall be filed 
ax Rules 1994, and Shall be accom • anied by a coy of the 0 er appealed against 'ope 0 whtch 'all e certified 

dop) and should be 
accom.:s by a fee of Rs. 1 I -  Wtfere  the 

amount 0 servIce ax interest deinandej oe penalty levied of than Ire lakhs but not exceedin 
Rs. 5 - s or less Rs.5000/- where th S'hlp oferp0

&4terest demanded t pena,lty levje is more crc e amount 0 servjc, tax & interest ARVCrfl4thai1l c9 efp sl bank taft in fpvotr of the slt1 ate&pplicauon made for grant of stay thall be accornpa,,  by a fee of Rs.5O the ench o Tribunal is 

(A)  

(i) 

(B)  



(i) 

(v) 

(i) 
Ir3IIe1,l994 *rtlm 86 *r3w-Rr(2) V(2A) qi 1Ijcflc, 1994, il19(2) 

fiiWd S.T.-7 1T*sdf)   Tt 3fl 1, Ic 
CW 1131t t 1ff ii 5t (31* vr q1t i191r t iiIv) 31tt39rgr iuc 3mr 

N4•1 - 1 .5cMk 1c'q,/  3f44'J7.( sjqcu( 3flf 5i lr 4T 3fl1 *r s1 t ir 
o'riIP1i/ 

The appeal under sub section (2) and (2A) of the section C6 the Finance Act 1994, qhRll be filed in For ST.7 as 
prescribed under Rule 9 (2j & 9(2A) of the Service Tax Rules, 1994 and shall be accompanied. by a copy of order 
of Comnussioner Central Excise or Commissioner, Central Excise (Appeals) (one of which shi1l be a certified 
copy) and copy of the order passed by the Commissionerauthorizing the Assistant Commissioner or Deputy 
Commissioner of Central Excise! Service Tax to file the appeal before the Appellate TribunaL 

1Fi', cMC it*CHCM 39j1qu (*c) 11l3 1Itc *wq iç4k 3ll1iei 1944 
r35v3, 

31tfit Mtiq,u 4 3r41r   Jfr c 10 1rr (10%), wir v JRT ¶ir , i ir, 
''dcI TFci1 çi , t1Icjl1 fi   TT31 
r'fl 

.c'-1t I4'( TiT1  
(i) TRF 11 319IT 
(h) iI  rff 4 ir aft 
(iii) i4*1T6 3 4l?T 
- Ir mTT WI 1i1rl (r.2) 3n11 2014 iifl 

For an appeal to be filed before the CESTAT, under Section 35F of the Central Excise Act 1944 which is also 
made applicable to Service Tax under Section 83 of the Finance Act, 1994, an appeal againtt this order shall lie 
before rae Tribunal on payment of 10% of the duty demanded where duty or duty and penalty are in dispute or 
penalty, wherepennity alone is in dispute, provided the amount of pre-deposit payable would be subject to a 
ceding of Rs. lu Crores, 

Under Central Excise and Service Tax 9)uty E'einanded' shall include: 
i) amount determined under ec lion 11 D; 
a) amount of erroneous Cenvat Credit taken; 
Ui) amount payable under Rule 6 of the Cenvat Credit Rules 

- provided further that the provi'aons of this Section shall not apply to the stay aoplication and appeals 
pending before any appellate authority prior to the commencement of the 1'inance (No.2) Xct, 2014. 

(C) 
Revision application to Government of India: 

r 3nr 4ct 'u'i 4, 4, 3T e-q, 3ilcioi,1994 t qgr 35EE i sieig çjc, 
3T3tIT tiq, g9 titq,jt, jiiui irr $, i -q  ul q.,j tr r, i*, 4 

/ 
A revision application lies to the Under Secretjy tnj the Government .of India, Revision Application Unit 
Ministry of tinance, Department of Revenue, 4th Floor, Jeevan Deep Building, Parliament S1eet, New Delhi-
110001 uncjer Section 5EE of the CEA 1944 in respect of the following case, governed by first proviso to sub-
section 11) oX Section-35B ibid: 

if * 1fr nr i jttèic 4, t iq,ii.s gi ai r i (ui u fft awr 
V qt ITM : i 'i54t 4 r &ur 4 i i*ui *  

fit  T fTfl rj* r r aiie 4j1 
In case of any loss of gooUs, where the l,oss occurs in transit from a factory to a warehouse or to anot1er factory 
or from qne warehouse to anotler during the course of nrienng of the goods in a warehouse or in storage 
whether in a factory or in a warehouse 

(ii) ii1eui 11 c&B Ic) 
4, qII   f7T?t I 

In case of rebate of duty of excise çn goods exported th any country or temtory outsi4e India o on excisable 
material used in the manufacture ot the goods wtuch are exported to any country or territory outside India. 

(iii) *  irr 'nø ft 1rr   i pit ¶r iTi / 
In case ofoods ecported outside India export to Nea1 or hu tan., without payment of duty. 

(iv) j Itf 5lct i?1 (1' T1f WIgi1I1 i t 4 
W3it . 109 oiu I1d 

Credit of any duty allowed to be utii7ed towards ynen ot e'cse 4uty on final products under the prQvisions 
of this Act or the Rules made thrç unçler such dr is pcd v the Commissioner (Appeals) on or alter, the 
date appointed under Sec. 109 oX the Finance (No.2 itct, )-3. 

9c1 3ItT t t lT ¶ T EA-8 k & PT TT (3 eiic*c.L2001, * f 9 i 3T 
ia  , !vT 3 

144 rTrr35-EE*dd 
TR-6 aflt1ITI / 

meeapli hsh? e V' 
communicndshallbqcgodbtwCCOP1 ali 

EE of CEA, 1944, under Major Head of ACOUit 

(vi) ul3 

ItrTrrI 2 ,ro/ wheretheamoufltiflvo1 1RuPeesOun 
The revision liat1ofl chaR be the aiRiunt fJL e' r thaa Rupees One Lac 
Lac or less an S - . -.-. 1i ii  

(1)) 3i1% 

O
O f4

I nIvoe1SCriPt0 oriexCiSifl I lakh fee of 

eaceh. t 

(E) 

d the Customs Excise 
¶ r'atttS roflt2ifle in 

ni appeal to the hig)ler appellate authoY the 

3TTT 6.50 q*5T 

31 
the adiudiCati1 authoritY shall bear a 

CrIUS ci the CoiIt Fee Acti975, as amended. 

1982
tt1rr nw(t 



2.2 The' above SCN was adjudicated vide the impugned order, wherein 

Cenvat credit of Rs. 1,93,63,615/- was disallowed and ordered to be recovered 

under Section hA of the Act read with RuLe 14 of the Rules and ordered to 

recovftr-i1terest under Section 11AB/11AA of the Act read with Rule 14 of the 
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•: ORDER fl4 APPEAL::  

M/s. Aarti Jndustnes Ltd. (formerly known as MIs Anushakti ChemicaLs & 

Drugs Ltd), (herein after referred to as "AppeLlant") filed appeal No. 

VZ/49/GDM/2019 against Order-in-Onginal No. 32/JC/201 7-18 dated 28.03.2018 

(hereinafter referred to as 'impugned order') passed by the Joint Commissioner, 

CentraL GST, Gandhidham (hereinafter referred to as 'adjudicating authority'). 

2. The brief facts of the case are that audit conducted for FY 2012-13 

reveaLed that appelLant wrongly availed Cenvat credit of service tax paid on 

GTS, manpower, recruitment agency, packaging service, clearing & forwarding 

service, banking & financiaL services, telephone service, maintenance a repair 

service, testing & technical service, commissioning & instaLLation service, 

Internet & telecommunication service etc. as input services, which pertained to 

other units of the Appellant. ft was also revealed that the address shown in 

various invoices was not ct,rrect and the same was of their Mumbai based head 

office whiLe the Appellant was not having Input Service Distributor (ISD) 

registration. The Appellant had HO at Mumbai with various other associated 

companies and firms having key management personal along with their reLatives. 

The AppeLlant obtained Input Service Distributor (ISD) registration with effect 

from 01.06.2013 after merging the said unit with M/s Aarti Industries Ltd. It was 

also observed that the Appellant had trading business and availed Cenvat credit 

of service tax paid on services, used for carrying out trading activity, as input 

service. It appeared that the AppeLlant failed to comply with the provisions of 

Rule 6(2) of the Cenvat Credit RuLes, 2004 (hereinafter referred to as "Rules"). 

2.1 AccordingLy, a Show Cause Notice No. V.28/Ar-IV/Bch/Commr/167/201 5-

16 dated 18.03.2016 was issued to the Appellant calling them to show cause as 

to why Cenvat amounting to Rs. 1,93,63,61 5/- should not be demanded and 

recovered from them under Section. hA of the Central Excise Act, 1944 

(hereinafter referred to as "Act") read with RuLe 14 of the Rules, along with 

interest under Section IIAB/1IAA ofthe Act read with Rule 14 of the Rules and 

proposing imposition of penalty under Section 1 1AC of the Act read with Rule 

15(2) of the Rules. 
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RuLes; imposed penalty of Rs.1 ,93,63.615/ under Section 11 AC of the Act read 

with rule 15(2) of the Rules. 

3. Aggrieved, the AppeUant preferred appeal, inter-alia, on the various 

grounds as under: 

(i) The adjudicating authority erred in confirming the demand; that the 

impugned order is not sustainable as the same is based upon presumptions, 

interpretation beyond the scope of Law and inferences not warranted by facts; 

that they have hOt contravened any of prOvisions of the Act or the rules made 

thereunder, hence neither recovery of Cenvat Credit along with interest nor 

penalty can be imposed on them and impugned order needs to be set aside. 

(ii) The majority of the documents, on which credit was availed, were in the 

name and address of their manufacturing unit situated at Bhachau, Kutch; that 

unlike inputs, in case of input services, services being of intangible character, 

the receipt of invoice of the service provider is indicative of receipt of services. 

The Rule 4 (7) of the Rules states that Cenvat credit in respect of input service 

shall be allowed on or after the day on which the invoice, bill or challan is 

received. Hence, credit of the input services, where invoices being in the name 

and address of the appellants factorg at Bhachau should not have been denied; 

that the observations at para 36 and 36.1 of the impugned order cannot be 

sustained as invoices were produced before both the Audit Officers as well as 

Range Officers during verification. 

(iii) That during the relevant period i.e. .Y. 2012-13, credit of service tax 

paid on input services was availed by them n some cases against invoices or bills 

in the name of their head office. Since, it is not case of the department that the 

appellant during the said period wa having more than one manufacturing unit, 

the invoices bearing the address of the head office of appellants has to be 

necessarily held as being in respect of er'ftes exclusively pertaining to their 

manufacturing unit alone and retied up Crcuiar No. 211 /45/96-CX dated 

14.5.1996, wherein it is cateori:ay ctec that credit cannot be denied if 

the Invoices are in the name of i :rod Office/Head Office. Though the 

circular concerns invoices of inputs. L: laid therein would apply even 

to invoices pertaining to input sk: Ut credit of input services used 

exclusively in connection with .::m1 operations cannot be denied 

solely on the ground that the nvci 1i address of their Head Office. 

The appellant placed reliance o as laws in support of their 
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contention: 

a) Modern Petrofits- 2010 (20) SIR 627 (tn- Ahmd.) 
b) CCE vs. Chamundi Textiles - 2011 (270) ELI 531 (Tr-Bang). 
c) Krishna Maruti - 2012 (277) ELI 357 (Tr-De. 
d) CCE vs. D.N.H. Spinners -  2009 (244) ELT 65 (TrAhmd). 

e) ChempLast Sanmar Ltd - 2011(267) ELT 392 (Tri-Chennai). 
f) Rohit Surfactants Pvt Ltd - 2013 (29) SIR 175 (In-Del). 

g) CCE & ST vs. Dayatal Megji & Co. —2015 (38) STR 557 (Tr-Del). 

h) Inox Air Products Ltd —2015 (38) STR 79 (Tr-Mum). 

(iv) The ISD Registration is required for distribution of common input services 

between two or more manufacturing units of the same organisation. It is an 

admitted fact in para 25 of the impugned order that the unit of the appellant at 

Bhachau was the only manufacturing uñit Hence, their Head Office was not 

required to obtain an ISD Registration for distributing credit to their unit; that 

having associated companies or officials of their company being key 

management personneL of other companies or conducting of trading business 

from Head Office are neither essential criteria for having an Input Service 

Distributor; that activity of tradmg, which are alleged to attract the provisions 

of Rule 6(2) of the Rules is baseless, because such input services were solely 

received and consumed at the manufacturing premises of the appellant and not 

at the Head Office in Mumbaf, where the trading activities were carried out. The 

impugned order does not establish that. such input services were received and 

consumed elsewhere other then unit at Bhachau. Even the Show Cause Notice 

does not mention name and address of other manufacturing or service providing 

unit of the appellant. Theretore, findings at para 28 of the impugned order are 

based on erroneous information, misconstrued, baseless and thus not sustainable 

and placed reliance on the following case laws:- 

a) CCE vs. Srnita Conductors - 2012 (278) ELI 492 (Tr). 
b) Lakshmi Automatic Loom Works Ltd - 2011(274) ELT :375 (Tni-Chennai). 
c) VaLco Industries —2012 (286) ELI 54 (Tr-DeL). 
d) Taurus Agile Technology Corporation (P) Ltd —2015 (39) SIR 880 (Tr-Del). 
e) Doshion Ltd —2013 (288) ELI 291 (Tn-Ahmd). 

f) Demosha Chemicals PvtLtd - 2Ô14 (34) SIR 758 (Tri-Ahmd). 

g) Durfernt Asea Pvt Ltd •-2010 (258) ELI 414 (Ir-Bang). 

(v) The impugned order failed, to prove elements of suppression of facts, 

wilLful mis-statement, etc as provided under provisoto Section 1 IA(1) of the Act 

in the present case. The lower adjudicating authority simply held that since the 

appeLLant had not divulged these ftcts to the department in their returns or 

through separate communication and such irregularity came to the knowledge of 

Page 5 of 8 



AppeaL No: V2/49IGDM/2019 

the department after verification by the audit, which proved suppression of'-

facts with intent to evade payment of duty. They had regularly filed periodical 

returns indicating availment of Cenvat credit on routine basis. All the columns in 

the returns were filled with factual and correct information. If the monthly 

returns do not require a manufacturer, who avails Cenvat credit, to declare the 

name and nature of service on which credit is availed or to intimate the nature 

and type of services on which credit is availed by a separate communication by 

any specific provisions, no charges of suppression can be established against the 

appellant for failing to do so; that they firmly beLieved that they have taken 

Cenvat credit correctly, hence, there was no reason to seek confirmation from 

the department; that the provisions of extended period are to be applied only in 

those cases where there is a clear intention to evade payment of duty/tax, mere 

inaction or faiLure on the part of the assessee does not constitute basis for 

invoking extended period there must be conscious or deLiberate withholding of 

information by the assessee. The extended period of 5 years as invoked in the 

impugned order is not sustainable, hence, the entire demand is time barred. 

(vi) In the absence of grounds for invoking extended period penal/interest 

provisions under the Act are not applicabte to the present case. Once elements 

of fraud, willful misstatement or• suppression of facts with intent to evade 

payment of duty are absent, no mens re can be attributed to them and in 

absence of that penalty/interest can not be imposed. 

4. In hearing, Shri Prasannan Nambodki, Advocate appeared on behalf of 

the Appellant and reiterated the ubmins of appeal memo and also filed 

compilations of provisions and case .aws. aiso submitted the CA certificate 

along with worksheet giving the deta o mput services invoices and sought 

time to file additional submission whch wa aUowed. The Appellant vide letter 

dated 7.10.2019 submitted additiori sir?iission wherein they reiterated 

grounds of appeal memorandum. 

5. I have carefully gone througr the thts cf the case, records of the case, 

the impugned orders, the Appeal Mmor&.n&wn d written submissions made by 

the AppeLlant. The issue to be dec:d& is whether the Cenvat credit amounting 

to Rs. 1,93,63,615/- availed by th Ape.bnt i correct, Legal and proper or 

otherwise. 

6. I find that the adjudicati	 u ti wed Cenvat credit of service 

on the 

Page 6 of 8 



Appeat No: V2/49/GDM/2019 

7 

ground that some of the invoic contalued address of their Head office located 

at Mumbai; that they had not obtained Input Service Distribution (ISD) 

registration; that some input services were related to trading business being 

operated from their Mumbai head office; that they had not maintained separate 

account for manufactured goods and traded goods for the purpose of avaiLing 

Cenvat credit. The Appellant has contested that Majority of invoices on which 

Cenvat credit was availed were in the name and address of their manufacturing 

unit situated at Bhachau, Kutch and in some cases invoices were in the name of 

their head office Located at Mumbai however services were exclusiveLy 

pertaining to their manufacturing unit only; that they were not required to 

obtain ISD registration as their Kutch unit was only manufacturing unit. 

7. Before deciding the issue on merit, I find it pertinent to mention that the 

invoices on which the Appellant had availed Cenvat credit of service tax during 

the year 2012-13 have not been verified by the adjudicating authority as per the 

communication between the Appellant and the Department emerging from 

records. I find that the Appellant vide Letters dated 30.4.2014, 16.5.2014, 

16.6.2014, 16.9.2014, 20.1.2015, 20.1.2016,10.2.2016, 12.2.2016,15.2.2016 and 

25.2.2016 addressed to the Department submitted that they had only taken 

Cenvat credit pertaining to their manufacturing unit; that records is very bulky 

comprising of 60 box files and requested to verify the invoices by visiting their 

unit. On the other hand, the jurisdictional Range Superintendent vide letters 

dated 22.5.2017, 8.6.2017, 17.7.2017, 13.10.2017 and 6.12.2017 requested the 

Appellant to submit invoices pertaining to (I) their manufacturing unit Located 

at Kutch (ii) head office Located at Mumbai (iii) trading business carried out from 

Mumbai Office and (iv) invoices pertaining to other units. In repLy, the Appellant 

vide Letters dated 17.7.2017 and 15.11.2017 reiterated that they had produced 

their records before Audit team and that they had only availed Cenvat credit 

pertaining to their manufacturing unit Located in Kutch and had not availed any 

Cenvat credit of trading business being carried out from their Mumbai office. 

8. After anaLyzing the correspondence between the Appellant and the 

Department as weLL as findings recorded by the adjudicating authority in the 

impugned order, it is apparent that invoices on which the Appellant had availed 

Cenvat credit during 2012-13 and which is held as ineligible in the impugned 

order could not be verified by the Department. In other words, the impugned 

order was passed disallowing Cenvat credit of service tax without carrying out 

proper verification of any documents at all. However, it is also fair to say that 
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the stand taken by the adjudicating authority also appears to be justifiable as 

the disputed invoices were not made availabLe by the AppelLant for verification 

during adjudication proceedings and under such circumstances, there is no other 

option for the adjudicating authority but to pass order on the basis of evidences 

available on record. 

9. After carefully examining the facts involved in the matter, I am of the 

considered opinion that th impugned order disallowing the Cenvat credit and 

ordering for its recovery is not sustainable in the present form. Therefore, in the 

interest of justice, I deem it fit to remand the matter to the adjudicating 

authority for de novo adjudication with a direction to the Appellant to produce 

before the adjudicating authority alt the invoices on which they had availed 

disputed Cenvat credit during the year 2012-13 and any other documents they 

wish to rely upon within 2 months from date of this Order. Needless to mention 

that the adjudicating authority shalL pass speaking order after foLlowing 

principles of natural justice. 

10. In view of above, I set aside the impugned order and dispose the appeal 

by way of remand. 

11. lc,ici,dl iu 4 3itft ri'R1 icci c4' IRTi 1T1F I 

11. The appeal filed by the Appet nds disposed off in above terms. 

By RPAD 

(GONt 5  

Commissioner (Appeals) 

To, 
M/s Aarti Industries Ltd, 
Survey No. 1430/1, 
NH-8A Bhachau, 
District Kutch. 

3ITt ssr ¶1ès, 

f. 1430/1,  T* 8, 

31 I 

  

1) 11TT dj, i 3Thc1, tTZ 1c.1t i( Ic 

aitch r .,He1q*t 

2) iici, q.-i Q' r Q. 31 iithw lc1R1, 

1tthTJT if 
3) *ic1 3'Tz1, 5JZT , iT 31I'.1qdR1, 1t1TJT if 

wrkT n 
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