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e Appeal No: V2/49/GDM/2019

5. ORDER 1M APPEAL ::

M/s. Aarti Industries Ltd. (formerly known as  M/s Anushakti Chemicals &
Drugs Ltd), (herein affer referred to as “Appellant”) filed appeal No.
V2/49/GDM/2019 against Order-in-Original No. 32/JC/2017-18 dated 28.03.2018
(hereinafter referred to as ‘impugned order’) passed by the Joint Commissioner,
Central GST, Gandhidham (hereinafter referred to as ‘adjudicating authority’).

2. The brief facts of the case are that audit conducted for FY 2012-13
revealed that appeliant wrongly availed Cenvat credit of service tax paid on
GTS, manpower, recruitment agency, packaging service, clearing & forwarding
service, banking & financial semces, telephone service, maintenance & repair
service, testing & technical service, commlssmmng & installation service,
internet & telecommunication semce etc. as input services, which pertained to
other units of the Appellent. It was aleo revealed that the address shown in
various invoices was not ¢uirect and the same Was of their Mumbai based head
office while the Appellant was not having Input Service Distributor (ISD)
registration. The Appellant had HO at Mumbai with various other associated
companies and firms having key management personal alohg with their relatives.
The Appellant obtained Input Service Distributor (ISD) registration with effect
from 01.06.2013 after merging the said unit with M/s Aarti Industries Ltd. it was
also observed that the Appellant had trading business and availed Cenvat credit
of service tax paid on services, used for carrying out trading activity, as input
service. It appeared that the Appellarit failed to comply with the provisions of
Rule 6(2) of the Cenvat Credit RUles, 2004 {hereinafter referred to as “Rules”).

2.1 Accordingly, a Show Cause Notice No. V.28/Ar-IV/Bch/Commr/167/2015-
16 dated 18.03.2016 was issued to the Appellant calling them to show cause as
to why Cenvat amounting to Rs. 1,93,63,615/- should not be demanded and
recovered from them under Section 11A of the Central Excise Act, 1944
(hereinafter referred to as “Act”) read with Rule 14 of the Rules, along with
interest under Section 11AB/11AA of the Act read with Rule 14 of the Rules and
proposing imposition of penalty under Section 11AC of the Act read with Rule
15(2) of the Rules.

2.2 The above SCN was adjuditated vide the impugned order, wherein
Cenvat credit of Rs. 1,93,63,615/- was disallowed and ordered to be recovered
under Section 11A of the Act read wrth Rule 14 of the Rules and ordered to

recoy,epmterest under Sectlon 11AB/ 11AA of tha Act read with Rule 14 of the
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Rules; imposed penalty of Rs.1,93,63,615/- under Section 11 AC of the Act read --

with rule 15(2) of the Rules.

3. Aggrieved, th‘e Appellant‘ pfeferred appeal, inter-alia, on the various
grounds as under: ‘

(i) The adjudicating authority erred in confirming the demand; that the
impugned order is not sustainable as the same is based upon presumptions,
interpretation beyond the scope of taw and inferences not warranted by facts;
that they have not contravened any of provisions of the Act or the rules made
thereunder, hence neither recovery of Cenvat Credit along with interest nor
penalty can be imposed on them and impugned order needs to be set aside.

(i)  The majority of the documents, on which credit was availed, were in the
name and address of their manufacturing unit situated at Bhachau, Kutch; that
unlike inputs, in case of input services, services being of intangible character,
the receipt of invoice of the service pf'ovi’def is indicative of receipt of services.
The Rule 4 (7) of the Rules states that Cenvat credit in respect of input service
shall be allowed on or after the day on which the invoice, bill or challan is
received. Hence, credit of the input services, where invoices being in the name
and address of the appellant’s factory at Bhachau should not have been denied;
that the observations at para 36 and 36.‘! of the impugned order cannot be
sustained as invoices were produced before both the Audit Officers as well as

Range Officers during verification.

(iii) That during the relevant peried i.e. ¥.Y. 2012-13, credit of service tax
paid on input services was availed iy tham i sume cases against invoices or bills
in the name of their head office. Since, it is net case of the department that the
appellant during the said period was faving mere than one manufacturing unit,
the invoices bearing the address of the hezd office of appellants has to be
necessarily held as being in respect of servives exclusively pertaining to their
manufacturing unit alone and relied upon Circular No. 211/45/96-CX dated
14.5.1996, wherein it is categorically clarifizg that credit cannot be denied if
the Invoices are in the name of repistargd Office/Head Office. Though the
circular concerns invoices of inpuis, ki th relio taid therein would apply even

to invoices pertaining to input servicas oise; thet credit of input services used

exclusively in connection with thetr manaefennning operations cannot be denied
solely on the ground that the invoioss w2 the address of their Head Office.

sy 25 taws in support of their

The appellant placed reliance an i T3
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in

contention:

a) Modern Petrofils- 2010 (20) STR 627 (tri- Ahmd.)
b)  CCE vs. Chamundi Textiles - 2011 (270) ELI 531 (Tr-Bang).

c) Krishna Maruti - 2012 (277) ELT 357 (Tr-Del).
d)  CCE vs. D.N.H. Spinners - 2009 (244) ELT 65 (Tri-Ahmd).

e) Chemplast Sanmar Ltd - 2011 (267) ELT 392 (Tri-Chennai).

f) Rohit Surfactants Pvt Ltd - 2013 (29) SIR 175 (In-Del).

g) CCE & ST vs. Dayalal Megji & Co. —2015 (38) STR 557 (Tr-Del).
h)  Inox Air Products Ltd —-2015 (38) STR 79 (Tr-Mum).

(iv) The ISD Registration is required for distribution of common input services
between two or more mandfacturing‘ units of the same organisation. It is an
admitted fact in para 25 of the impugned order that the unit of the appellant at
Bhachau was the only manufactUring unit: Hence, their Head Office was not
required to obtain an ISD Registr'atiori.for distributing credit to their unit; that
having associated companies or ofﬁéials of their company being key
management personnel of other companies or conducting of trading business
from Head Office are neither essential criteria for having an Input Service
Distributor; that activity of trading, which are alleged to attract the provisions
of Rule 6(2) of the Rules is baseless, because such input services were solely
received and consumed at the manufacturing premises of the appellant and not
at the Head Office in Mumbai, where the trading activities were carried out. The
impugned order does not estabiish that such input services were received and
consumed elsewhere other then unit at Bhachau. Even the Show Cause Notice
does not mention name and address of other manufacturing or service providing
unit of the appellant. Therefore, findings at para 28 of the impugned order are
based on erroneous information, misconstrued, baseless and thus not sustainable
and placed reliance on the following case laws:-

a) CCE vs. Smita Conductors - 2012 (278) ELT 492 (Tr).

b) Lakshmi Automatic Loom Works Ltd - 2011 (274) ELT 375 (Tri-Chennai).
c) Valco Industries —2012 (286) ELI 54 (Tr-Del).

d) Taurus Agile Technology Corporation (P) Ltd —2015 (39) SIR 880 (Tr-Del).
e) Doshion Ltd —2013 (288) ELI 291 (Tri-Ahmd).

f) Demosha Chemicals Pvt Ltd - 2014 (34) STR 758 (Tri-Ahmd).

g) Durferrit Asea Pvt Ltd —2010 (258) ELT 414 (Tr-Bang).

(v) The impugned order failed,to prove elements of suppression of facts,
willful mis-statement, etc as pro;;ided under proviso to Section 11A(1) of the Act
in the present case. The lower adjudicating authority simply held that since the
appellant had not divuiged these facts to. the department in their returns or
through separate communication.and such irregularity came to the knowledge of

j Page 5 of 8
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the department after verificatior by the audit, which proved suppression of -

facts with intent to evade paymeni of duty. They had regularly filed periodical

returns indicating availment of Cenvat credit on routine basis. All the columns in

the returns were filled with factual and correct information. If the monthly

returns do not require a manufacturer, who avails Cenvat credit, to declare the

name and nature of service on which credit is availed or to intimate the nature

and type of services on which credit is availed by a separate communication by

any specific provisions, no charges of suppression can be established against the
appellant for failing to do so; that they firmly believed that they have taken

Cenvat credit correctly, hence, there was no reason to seek confirmation from

the department; that the provisions of extended period are to be applied only in

those cases where there is a clear intention to evade payment of duty/tax, mere

inaction or failure on the part of the assessee does not constitute basis for
invoking extended period there must be conscious or deliberate withholding of .
information by the assessee. The extended period of 5 years as invoked in the O
impugned order is not sustainable, hence, the entire demand is time barred.

(vi) In the absence of grounds for inveking extended period penal/interest
provisions under the Act are not appiicabia to the present case. Once elements
of fraud, willful misstatement or suppression of facts with intent to evade
payment of duty are absent, no mens rez can be attributed to them and in
absence of that penalty/interest can not be irnposed.

4, In hearing, Shri Prasannan Mambcodiri. Advecate appeared on behalf of

the Appellant and reiterated the submissions of appeal memo and also filed
compilations of provisions and case taws. iz aiso submitted the CA certificate Q
along with worksheet giving the details of input services invoices and sought

time to file additional submission whizh was atlowed. The Appellant vide letter

dated 7.10.2019 submitted additionzi svpmission wherein they reiterated

grounds of appeal memorandum.

5. | have carefully gone through the facts of the case, records of the case,
the impugned orders, the Appeal fAemorancum and written submissions made by
the Appellant. The issue to be decided is whsther the Cenvat credit amounting
to Rs. 1,93,63,615/- availed by the Anpeliant is correct, legal and proper or

otherwise.

6. | find that the adiudicating st claaliovwed Cenvat credit of service
g wervioss n the year 2012-13 on the
Page 6 of 8
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ground that some of the invoices contained address of their Head office located
at Mumbai; that they had not obtained Input Service Distribution (ISD)
registration; that some input services were related to trading business being
operated from their Mumbai head office; that they had not maintained separate
account for manufactured goods and traded goods for the purpose of availing

Cenvat credit. The Appellant has contested that Majority. of invoices on which
Cenvat credit was availed were in the name and address of their manufacturing
unit situated at Bhachau, Kutch and in some cases invoices were in the name of
their head office located at Mumbai however services were exclusively
pertaining to their mandfacturing unit only; that they were not required to
obtain ISD registration as their Kutch unit was only manufacturing unit.

7. Before deciding the issue on merit, | find it pertinent to mention that the
invoices on which the Appellant had availed Cenvat credit of service tax during
the year 2012-13 have not been verified by the adjudicating authority as per the
communication between the Appellant and the Department emerging from
records. | find that the Appellant vide letters dated 30.4.2014, 16.5.2014,
16.6.2014, 16.9.2014, 20.1.2015, 20.1.2016,10.2.2016, 12.2.2016,15.2.2016 and
25.2.2016 addressed to the Department submitted that they had only taken
Cenvat credit pertaining to their manufacturing unit; that records is very bulky -
comprising of 60 box files and requested to verify the invoices by visiting their
unit. On the other hand, the jurisdictional Range Superintendent vide letters
dated 22.5.2017, 8.6.2017, 17.7.2047, 13.10.2017 and 6.12.2017 requested the
Appellant to submit invoices pertaining to (i) their manufacturing unit located
at Kutch (ii) head office located at Mumbai (iii) trading business carried out from
Mumbai Office and (iv) invoices pertaining to other units. In reply, the Appellant
vide letters dated 17.7.2017 and 15.11.2017 reiterated that they had produced
their records before Audit team and that they had only availed Cenvat credit
pertaining to their manufacturing unit located in Kutch and had not availed any
Cenvat credit of trading business being carried out from their Mumbai office.

8. After analyzing the correspondence between the Appellant and the
Department as well as findings recorded by the adjudicating authority in the
impugned order, it is apparent that invoices on which the Appellant had availed
Cenvat credit during 2012-13 and which is held as ineligible in the impugned
order could not be verified by the Department. In other words, the impugned
order was passed disallowing Cenvat credit of service tax without carrying out
proper verification of any documents at all. However, it is also fair to say that

g
» .-

e
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the stand taken by the adjudicating authority also appears to be justifiable as _
the disputed invoices were not made available by the Appellant for verification
during adjudication proceedings and under such circumstances, there is no other
option for the adjudicating authority but to pass order on the basis of evidences

available on record.

9. After carefully examining the facts invoived in the matter, | am of the \
considered opinion that the impugned order disallowing the Cenvat credit and

ordering for its recovery is not sustainable in the present form. Therefore, in the

interest of justice, | deem it fit to remand the matter to the adjudicating

authority for de novo aajudication with a direction to the Appellant to produce

before the adjudicating authority all the invoices on which they had availed

disputed Cenvat credit during the year 2012-13 and any other documents they

wish to rely upon within 2 months from date of this Order. Needless to mention

that the adjudicating authority shall pass speaking order after following W
principles of natural justice.

10. In view of above, | set aside the impugned order and dispose the appeal

by way of remand.

11.  3Nosdl C@RT &of $r 1§ HAA & 9eRT IWFT d0F F BFar simar 21
11.  The appeal filed by the Appellapts pds disposed off in above terms.
G
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asfrares (S Commissioner (Appeals)
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To, E—— | O
M/s Aarti Industries Ltd, o
Survey No. 1430/1, 3. el 3R fafacs,
NH-8A Bhachau, =& &1, 143071, afvgyw TS #AEN- 8y,
District Kutch. | srars. AT $T5 |
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