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Arising out of above mentioned 010 issued by Additional/Joint/Deputy/Assistant Commissioner, Central Excise/ST / GST,
Rajkot / Jamnagar / Gandhidham :
T AATHAT & TAATHT FT T 17 777 /Name & Address of the Appellant & Respondent :-
Deendayal Port Trust (Formerly, Kandla Port Trust), Administrative Office Building, PO Box No. 50,
Sector 08, Gandhidham, Kutch {Gujarat)
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Any person-aggrieved by this Order-in-Appeal may file an’ appeal to the appropriate authority in the following
way.
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Ag)g)eal to Customs, Excise & Service Tax Appellate Tribunal under Section 35B of CEA, 1944 / Under Section 86
of the Finance Act, 1994 an appeal lies to:-
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The special bench of Customs, Excise & Service Tax Appellate Tribunal of West Block No. 2, R.K. Puram, New
Delhi’in all matters relating to classification and valuation.
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To the West regional bench of Customs, Excise & Service Tax Appellate Tribunal (CESTAT) at, 2n Floor,
Bhaumali Bhawan, Asarwa Ahmedabad-380016in case of appeals other than as mentioned in para- 1{a) above
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The a}a)j)eal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3 / as prescribed under Rule 6 of
Central Excise (Appeal) Rules, 2001 and shall be accomspamed against one which at least should be
accompanied = by a fee of  Rs. - Rs.5000/-, Rs.10,000/- where = amount of
dutydemand/interest/penalty/refund is upto 5 Lac.,' 5 Lac to 50 Lac and above 50 Lac respectively in the form
of crossed bank draff in favour of Asst. Registrar of branch of any nominated public sector bank of the place
where the bench of any nominated public séctor bank of the place’where the bench of the Tribunal is situated.
Application made for grant of stay shall be accompanied by a fee of Rs. 500/-
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The appeal under sub sectign (1) of Section 86 of the Finance Act, 1994, to the Appellate Tribunal Shall be filed
in quadruplicate in Form S.T.5 as prescribed under Rule 9(1) of the Service Tax Rules, 1994, and Shall be
accompanied by a copy of the order a%pealed against (one of which shall be certified cocf)%z and = should be
accompanied by a feesof Rs. 1000/- where the amount of service tax & interest demande penalty levied of
Rs. 5 Lakhs or’less, Rs.5000/- where the amount of service tax & interest demanded & penalty levied is more
than five lakhs but not exceeding Rs. Fifty Lakhs, Rs.10,000/- where the amount of service tax & interest
demanded & penalty levied is more than fifty Lakhs rupees, in the form of crossed bank draft in favour of the
Assistant Registrar of the bench of nominated Public Sector Bank of the place where the bench of Tribunal is
situated. / Application made for grant of stay shall be accompanied by a fee of Rs.500/-.
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The appeal under sub section (2) and (2A) of the section 86 the Finance Act 1994, shall be filed in For ST.7 as
prescribed under Rule 9 (2) & 9(2A) of the Service Tax Rules, 1994 and shall be accompanied by a copy of order
of Commissioner Central Excise or Commissioner, Central Excise (Appeals) (one of which shall be a certified
copy) and copy of the order passed by the Commissionerauthorizing the Assistant Commissioner or Deputy
Commissioner of Central Excise/ Service Tax to file the ag%eal before the Appellate Tribunal.
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For an appeal to be filed before the CESTAT, under Section 35F of the Central Excise Act, 1944 which is also
made applicable to Service Tax under Section 83 of the Finance Act, 1994, an appeal against this order shall lie
before the Tribunal on payment of 10% of the duty demanded where duty or duty and penalty are in dispute, or
penalty, where penalty alone is in dispute, provided the amount of pre-deposit payable would be subject to a
ceiling of Rs. 10 Crores,

Under Central Excise and Service Tax, “Duty Demanded” shall include :

i} amount determined under Section 11 D;
11) amount of erroneous Cenvat Credit taken;
ii1) amount %ayable under Rule 6 of the Cenvat Credit Rules
- provided further that the provisions of this Section shall not apply to the stay application and appeals

pending before any appellate authority prior to the commencement of the Finance (No.2) Act, 2014.
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A ‘re,visi(on /a‘plication lies to the Under Secretary, to the Government of India, Revision Application Unit,
Ministry of Finance, Department of Revenue, <th Floor, Jeevan Deep Building, Parliament Street, New Delhi-
1100071, under Section 3SEE of the CEA 1944 in respect of the following case, governed by first proviso to sub-
section (1) of Section-33B ibid:
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In case of any loss of goods, where the loss occurs in transit from a factory to a warehouse or to another factory
or from one warehousSe to another during the course of processing of the goods in a warehouse or in storage
whether in a factory or in a warehouse
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In case of rébate of duty of excise on goods exported to any country or territory outside India of on excisable
material used in the manufacture of the goods which are exported to"any country or territory outside India.
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In case of goods exported outside India export to Nepal or Bhutan, without payment of duty.
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redit of any duty allowed to be utilized towards payment of excise duty on final products under the provisions
of this Act or the Rules made there under such order is passed by the Commissioner (Appeals) on or after, the
date appointed under Sec. 109 of the Finance (No.2) Act, 1998.
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The ab/ove application shall be made in duplicate in Form No. EA-8 as specified under Rule, 9 of Central Excisc
(Appeals). Rules, 2001 within 3 months from the date on which the order sought to be appealed against is
communicated and shall be accompanied by two copies each of the OIQ and Order-In-Appeal. 1t should also be
accompanied by a copy of TR-6 Challan evidencing payment of prescribed fee as prescribed under Section 35-
EE of CEA, 1944, under Major Head of Account.
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The re</ision zg%lication' shall be accompanied by a fee of Rs. 200/- where the amount involved in Rupees One
Lac or less and Rs. 1000/- where the amount involved is more than Rupees One Lac.
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if the order covers variousnumbers of order- in Original, fee for each O.1.O. should be paid in the aforesaid
manner, not withstanding the fact that the one appeal to the Appellant Tribunal or the one application to the
Cenltral Govt. As the case may be, is filled to avoid scriptoria work if excising Rs. 1 lakh fee of Rs. 100/- for
each. '
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One copy of a‘pplicaﬁdn or O.I.O. as the case may be, and the order of the adjudicatinglauthority shal] bear a
court fe€ stamp of Rs.6.50 as prescribed under Schedule-I in terms of the Court Fee Act, 1975, as amended.
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Attention is also invited to the rules covering these and other related matters contained in the Customs, Excise
and Service Appellate Tribunal (Procedure) Rules,.1982.
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For the elaborate, detailed am{latest {)rovisions relating to filing of appeal to the higher appellate authority, the
appellant may refer to the Departmental website www.c ec.gov.in. :
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:: ORDER-IN-APPEAL ::

M/s. Deendayal Port Trust (Formerly known as Kandla Port Trust), AO Building,
PO Box No. 50, Sector 08, Gandhidham — Kutch (hereinafter referred to as ‘Appellant’)
has filed the present appeal against Order-In-Original No.
IV/GRD/Ref/GST(C.Ex.)/06/2018-19 dated 16.10.2018 (hereinafter referred td as ‘the
impugned order’), passed by the Assistant Commissioner, CGST Rural Division,

Gandhidham — Kutch (hereinafter referred to as “the adjudicating authority”).

2. The facts of the case in brief, are that CERA audit & test check revealed that the
during period from Financial year 2012-13 to 2015-16, appellant had not paid Service
Tax in respect of works contract services as service receiver under the REVERSE
CHARGE MECHANISM as per Notification No. 30/2012-ST dated 20.06.2012.
The'works contract service is a taxable service which is defined under clause zzzza of
section 65(105) of the Finance Act, 1994, ‘as any service provided or to be provided to
any person, by any other person in relation to the execution of a works contract,
excluding works contract in respect of roads, airports, railways, transport terminals,
bridges, tunnels and dams’. Works contract means a contract wherein transfer of
property in goods involved in the execution of works contract is leviable to tax as sale of
goods and the service portion in the execution of works contract is liable to service tax.
Thus, the consideration for works contract service shall include both the value of
material and the value of service provided during execution of the works contract. The
manner for determining the value of service portion of a works contract from the tota!
works contract is given in Rule 2A of the Service Tax (Determination of Value) Rules,
2006 as - ‘the service portion involved in the execution of Origihal works is 40% of the
total works contract and the service portion involved in the execution of works
contract other than original works is 70% of the total works contract. The works contract
service is covered under the reverse charge notification no. 30/2012. The liability of
service tax under said service shall be paid equally by the contractor/provider of service
and the recipient of the service. That is fifty percent of the service tax liability shall be
paid by the contractor and the balance 50% shall be paid by the recipient of the service.
In short, the service tax shall be paid at prevailing rate on 40% or 70% of the total works
contract, as the case may be, by the provider of service and the receiver of the service

on equal sharing ratio i.e.50:50 ratio.

2.1 Therefore, a Show Cause Notice No. IV/17-09/GIMUrban/Adj/17-18 dated
13.10.2017 was issued to them and subsequently the proceedings were finalized by the
adjudicating authority vide Order-in-Original No. [V/GRD/Ref/GST(C.Ex.)/06/2018-19
dated 16.10.2018 wherein demand of Service Tax of Rs. 14,54 460/- was confirmed
_“v.v\ith. interest Under Section 75 of the Finance Act, 1994 and penaity amount of Rs.

r ,

454 460/- under Section 78 of the Finance Act, 1954 was imposed.
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3. Being aggrieved with the impugned order, the appellant preferred the present

appeal, interalia, on the following grounds:

(1)

(iii)

The appellant is registered as ‘Major Port’ in terms of the provisions of
the Major Port Trust Act, 1963 and is a public sector unit and
confirming demand under the provisions of Section 65(105)(zzzza) of
the Finance Act, 1994 was not applicable from 01.07.2012 as per the
Notification No. 20/2012-ST dated 05.06.2012; hence, confirmed
demand under above Section is not sustainable. Demand without
charging section 66B of the Finance Act, 1994 as in force from
01.07.2012 and by referring to scme of the provisions of section 65 of
the Finance Act,1994 which is not in force from 01.07.2012 is void ab
initio. The. appellant is ’-providing port services and renting of
immovable property services and appellant is entitied to avail Cenvat
credit and service tax was payable by the appellant under REVERSE
CHARGE MECHANISM, the same was available for availment of
Cenvat Credit; hence it is revenue neutral situation.

There is nothing on record to show that appellant has received works
contract service and it is presumed by CERA audit observation that it
is works contract service and it is settled law that demand of service
tax cannot be confirmed based on assumption or presumptions. The
appellant vide letter dated 27.06.2017 inter alia replied to CERA that in
many cases appellg_r)t had paid full amount of service tax instead of
50% and 100% reimbursed to the Contractor on production of
documentary evidence of payment of full service tax to providers and
providers have paid the same to the Government; hence there is no
short payment of service tax.

That it is a local authority as can be seen from 4" letter “L" in its PAN
No. AAALKOO46N and they are not a body corporate in terms of the
provisions of the Companies Act, 1956 and the REVERSE CHARGE
MECHANISM is applicable only when the service recipient is body
corporate.

Confirming demand of service tax by invoking extended period of
limitation under proviso of Section 73(1) of the Finance Act, 1994 and
imposing penalty under Section 78 of the Finance Act even though
there is not an iota of evidence of suppression or violation of any
provisions of the Finance Act or the ruies made thereunder with intent
to evade payment of tax. Hence, extended period is wrongly invoked
as there is no suppression or intent to evade payment of tax on the

part of appellant.
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Further appellant relied upon following case laws:

Jet Airways (1) Ltd. reported as [2016 (44) STR 465 (Tr.Mum)]
Cochin Port Trust reported as [2011 {21) STR 25 (Tri.Bang)]

Persistent System Ltd. reported as [2016 (45) STR 177 (Tri.Mum)]
Modern Woolens reported as [2017 (52) STR 288 (Tri.Del

Appeal No. V2/61/GDM/2018-19

4. Personal hearing in the matter was fixed on 29.08.2019 which was attended by

Shri Nilesh V. Suchak, Chartered Accountant, who reiterated the grounds of appeal and

requested to allow the appeal on merit.

5. | have carefully gone through the facts of the case, the impugned order, the

appeal memorandum and the written as well as oral submission made during the

personal hearing. The issue to be decided in the present case is as to whether the

determination of Service Tax liability, Interest and imposition of penaity under various

section is

legally sustainable?

6. | find that works contract service is covered under the Natification No. 30/2012-
ST dated 20.06.2012, reads as under:; -

The extent of service tax payable thereon by the person who provides the service and

the person who receives the service for the taxable services specified in (I) shall be as

specified in the following Table, namely :-

TABLE
Sl Description of a service Percentage of |Percentage of
No. service tax service tax
pavable by the |payable by the
person person
providing receiving the
service service
1. |in respect of services provided or agreed Nil 100%
to be provided by an insurance agent to
any person carrying on insurance
business
2. |in respect of services provided or agreed Nil 100%
to be provided by a goods transport
agency in respect of transportation of
goods by road
9. linrespect of services provided or agreed 50% 50%
to be provided in service portion in
execution of works contract
10. jinrespect of any taxable services Nil 100%
provided or agreed to be provided by any
person who is located in a non-taxable
territory and received by any person
_——rtocated in the taxable territory
(Emphasis supplied)
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As per the above notification it is ample apparent that in execution of works

contract service provider and service recipient have to pay 50% service
fax. :
7. I further find that appeilant’s contention is that he is entitled to avall

Cenvat Credit in respect of input services including service tax paid under
reverse charge mechanism also, as it is a revenue neutral situation and for
the same appellant has relied upon the case laws in the case of Jet Airways
(1) Ltd. reported as [2016 (44) STR 465 (Tr.Mum)] and Cochin Port Trust
reported as [2011 (21) STR 25 (Tri.Bang)]. Regarding the contention of the
appellant, | find that appellant is entitled to avail Cenvat Credit of input
services including service tax paid under reverse charge mechanism after
paying the service tax but the tax liabilities is governed by legal provisions
applicable in terms of Finance Act, 1994 and the availability of Cenvat Credit
by itself does not adopt the tax liabilities under the reverse charge and the
revenue neutrality cannot be extended to a level that there is no need to pay

tax on the taxable service.

7.1 Formy above view, | take support of following case law:
M/s. ACL Mobile Ltd. reported as 2019 (20) G.S.T.L. 362 (Tri. - Del.);

Whereby it has been held that “regarding the contention of the
appeilant that they need not pay service tax as the situation is revenue
neutral, we note that the question of revenue neutrality as a legal
principle to hold against a tax liability is not tenable. In other words, no
assessee can take a plea that no tax need have been paid as the
same is available to them as a crecit. This will be against the very
basic canon of value-added taxation. The revenue neutrality can at
best be pleaded as principle for invoking bona fideness of the appellant
against the demand for extended period as well as for penalty which
require ingredients of mala fide. Reliance was placed by the Ld.
Consultant regarding the submission on revenue neuirality, on the
decision of the Tribunal in Jet Airways (supra). We have noted that in
the said decision the Tribunal recorded as admitted facts that the
appellant is using the said facility for the taxable output services. We
note that no such categorical assertion ¢an be recorded in the present

%"::‘%

case. E,ve”’a/& er@‘rse we note that the availability or otherwise of credit

NNEAN Q/\/
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on input service by itself does not decide the tax liability of output
service or on reverse charge. The tax liability is governed by the legal
provisions applicable during the relevant time in terms of Finance Act,
1994. The availabiiity.or otherwise of credit on the amount to be
discharged as such tax liability cannot take away the tax liability itself.
Further, the revenue neutrality cannot be extended to a level that there
is no need to pay tax on the taxable service. This will expand the
scope of present dispute itself tc decide on the manner of discharging

such tax liability. We are not in agreement with such proposition”.

8. Further Section 75 of Finance Act, 1994 states that:

Every person, liable to pay the tax in accordance with the provisions of
section 68 or rules made there under, who fails to credit the tax or any part
thereof to the account of the Central Government within the period
prescribed, shall pay simple interest [at such rate not below ten per cent. and
not exceeding thirty-six per cent. per annum, as is for the time being fixed by
the Central Government, by notification in the Official Gazette for the period

by which such crediting of the tax or any part thereof is delayed:]

9. Regarding penalty imposed under Section 78 of the Act, | find that nonpayment
of éervice tax under Reverse Charge Mechanism by the Appeliant was unearthed
during CERA Audit undertaken. Had there been no Audit of the records of the Appellant,
the non-payment of service tax by the Appellant under ‘REVERSE CHARGE
MECHANISM' would have gone unnoticed. So, there was suppression of facts and
extended period of limitation was rightly invoked in the impugned order. Since the
Appellant suppressed the facts of non-payment of Service Tax, penalty under Section
78 of the Act is mandatory as has been held by' the Hon'ble Supreme Court in the case
of Rajasthan Spinning & Weaving Mills reported as 2009 (238) E.L.T. 3 (S.C.), wherein
it is held that when there are ingredients for invoking extended period of limitation for
demand of duty, imposition of penalty under Section 11AC is mandatory. The ratio of
the said judgment applies to the facts of the present case. |, therefore, uphold penaity

as proposed by the adjudicating authority.

10.  Therefore, considering the facts and circumstances of the case, | uphold the

e

impugned order.
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11.1. The appeal filed by the appellant stands disposed of in above terms.

LR &[{I,L \\&I

NP AA : (Gopi-Nath)
H&T'q &3 Commissioner (App als
weheren (o)
By R.P.AD. o,
To,

M/s. Deendayal Port Trust (Formerly known as Kandla Port Trust
AO Building, PO Box No. 50, Sector 08, Fry
Gandhidham — Kutch. it

Copy to:

1. The Chief Commissioner, GST & Centra! Excise, Ahmedabad

2. The Commissioner, GST & Central Excise, Kuich Commlssmnerate andhldham -
Kutch.

3. The Assistant Commissioner, GST & Central Excise Rural Division, Gandhidham —

Kutch. | S)
wuard File.
e

W
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