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:: ORDER-IN-APPEAL::  

M/s. Deendayal Port Trust (Formerly known as Kandla Port Trust), AO Building, 

P0 Box No. 50, Sector 08, Gandhidham — Kutch (hereinafter referred to as 'Appellant') 

has filed the present appeal against Order-In-Original No. 

lVIGRDIRef/GST(C.Ex.)I06I2018-19 dated 16.10.2018 (hereinafter referred to as 'the 

impugned order'), passed by the Assistant Commissioner, CGST Rural Division, 

Gandhidham — Kutch (hereinafter referred to as "the adjudicating authority"). 

2. The facts of the case in brief, are that CERA audit & test check revealed that the 

during period from Financial year 2012-13 to 2015-16, appellant had not paid Service 

Tax in respect of works contract services as service receiver under the REVERSE 

CHARGE MECHANISM as per Notification No. 30/2012-ST dated 20.06.2012. 

The works contract service is a taxable service which is defined under clause zzzza of 

section 65(105) of the Finance Act, 1994, 'as any service provided or to be provided to 

any person, by any other person in relation to the execution of a works contract, 

excluding works contract in respect of roads, airports, railways, transport terminals, 

bridges, tunnels and dams'. Works contract means a contract wherein transfer of 

property in goods involved in the execution of works contract is leviable to tax as sale of 

goods and the service portion in the execution of works contract is liable to service tax. 

Thus, the consideration for works contract service shall include both the value of 

material and the value of service provided during execution of the works contract. The 

manner for determining the value of service portion of a works contract from the total 

works contract is given in Rule 2A of the Service Tax (Determination of Value) Rules, 

2006 as — 'the service portion involved in the execution of Original works is 40% of the 

total works contract and the service portion involved in the execution of works 

confract other than original works is 70% of the total works contract. The works contract 

service is covered under the reverse charge notification no. 30/2012. The liability of 

service tax under said service shall be paid equally by the contractor/provider of service 

and the recipient of the service. That is fifty percent of the service tax liability shall be 

paid by the contractor and the balance 50% shall be paid by the recipient of the service. 

In short, the service tax shall be paid at prevailing rate on 40% or 70% of the total works 

contract, as the case may be, by the provider of service and the receiver of the service 

on equal sharing ratio i.e.50:50 ratio. 

2.1 Therefore, a Show Cause Notice No. lV/17-09/GlMUrban!Adj/17-18 dated 

13.10.2017 was issued to them and subsequently the proceedings were finalized by the 

adjudicating authority vide Order-in-Original No. IV/GRD/Ref/GST(C. Ex.)/06/2018-1 9 

dated 16.10.2018 wherein demand of Service Tax of Rs. 14,54,460/- was confirmed 

with interest Under Section 75 of the Finance Act, 1994 and penalty amount of Rs. 

,460/- under Section 78 of the Finance Act, 94 was imposed. 

Paqe 3 of 8 
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3. Being aggrieved with the impugned order, the appellant preferred the present 

appeal, interalia, on the following grounds: 

(i) The appellant is registered as 'Major Port' in terms of the provisions of 

the Major Port Trust Act, 1963 and is a public sector unit and 

confirming demand under the provisions of Section 65(105)(zzzza) of 

the Finance Act, 1994 was not applicable from 01.07.2012 as per the 

Notification No. 20/2012-ST dated 05.06.2012; hence, confirmed 

demand under above Section is not sustainable. Demand without 

charging section 66B of the Finance Act, 1994 as in force from 

01.07.2012 and by referring to some of the provisions of section 65 of 

the Finance Act,1994 which is not in force from 01 .07.2012 is void ab 

initio. The. appellant is providing port services and renting of 

immovable property services and appellant is entitled to avail Cenvat 

credit and service tax was payable by the appellant under REVERSE 

CHARGE MECHANISM, the same was available for availment of 

Cenvat Credit; hence it is revenue neutral situation. 

(ii) There is nothing on record to show that appellant has received works 

contract service and it is presumed by CERA audit observation that it 

is works contract service and it is settled law that demand of service 

tax cannot be confirmed based on assumption or presumptions. The 

appellant vide letter dated 27.06.2017 inter alia replied to CERA that in 

many cases appellant had paid full amount of service tax instead of 

50% and 100% reimbursed to the Contractor on production of 

documentary evidence of payment of full service tax to providers and 

providers have paid the same to the Government; hence there is no 

short payment of service tax. 

(iii) That it is a local authority as can be seen from 4th  letter "L" in its PAN 

No. AAALKOO46N and they are not a body corporate in terms of the 

provisions of the Companies Act, 1956 and the REVERSE CHARGE 

MECHANISM is applicable only whert the service recipient is body 

corporate. 

(iv) Confirming demand of service tax by invoking extended period of 

limitation under proviso of Section 73(1) of the Finance Act, 1994 and 

imposing penalty under Section 78 of the Finance Act even though 

there is not an iota of evidence of suppression or violation of any 

provisions of the Finance Act or the ruies made thereunder with intent 

to evade payment of tax. Hence, extended period is wrongly invoked 

as there is no suppression or intent to evade payment of tax on the 

part of appellant. 

Page 4 of 8 
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(v) Further appellant relied upon following case laws: 

Jet Airways (I) Ltd. reported as [2016 (44) STR 465 (Tr.Mum)] 

Cochin Port Trust reported as [2011 (21) STR 25 (Tri.Bang)] 

Persistent System Ltd. reported as [2016 (45) STR 177 (Tri.Mum)] 

Modern Woolens reported as [2017 (52) STR 288 (Tri.Del 

4. Personal hearing in the matter was fixed on 29.08.2019 which was attended by 

Shri Nilesh V. Suchak, Chartered Accountant, who reiterated the grounds of appeal and 

requested to allow the appeal on merit. 

5. I have carefully gone through the facts of the case, the impugned order, the 

appeal memorandum and the written as well as oral submission made during the 

personal hearing. The issue to be decided in the present case is as to whether the 

determination of Service Tax liability, Interest and imposition of penalty under various 

section is legally sustainable? 

6. I find that works contract service is covered under the Notification No. 30/2012-

ST dated 20.06.2012. reads as under: - 

The extent of seivice tax payable thereon by the person who provides the service and 

the person who receives the sen/ice for the taxable services specified in (I) shall be as 

specified in the following Table, namely 

TABLE 

Si. 
No. 

Description of a service Percentage of 
service tax 
payable by the 
person 
providing 
service 

Percentage of 
service tax 
payable by the 
person 
receiving the 
service 

I. in respect o[services provided or agreed 
to be provided by an insurance agent to 
any person carrying on insurance 
business 

Nil 100% 

2. in respect of services provided or agreed 
to be provided by a goods transport 
agency in respect of transportation of 
goods by road 

Nil 100% 

9. in respect of services provided or agreed 
to be provided in service portion in 
execution of works contract 

50% 50% 

1 0. in respect of any taxable services 
provided or agreed to be provided by any 
person who is located in a non-taxable 
territory and received by any person 

ied in the taxable territory 

Nil 1 00% 

(Emphasis supplied) 

Page 5 of 8 
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As per the above notification it is ample apparent that in execution of works 
contract service provider and service recipient have to pay 50% service 
tax. 

7. I further find that appellant's contention is that he is entitled to avail 

Cenvat Credit in respect of input services including service tax paid under 

reverse charge mechanism also, as it is a revenue neutral situation and for 

the same appellant has relied upon the case laws in the case of Jet Airways 

(I) Ltd. reported as [2016 (44) STR 465 (Tr.Mum)] and Cochin Port Trust 

reported as [2011 (21) STR 25 (Tri.Bang)}. Regarding the contention of the 

appellant, I find that appellant is entitled to avail Cenvat Credit of input 

services including service tax paid under reverse charge mechanism after 

paying the service tax but the tax liabilities is governed by legal provisions 

applicable in terms of Finance Act, 1994 and the availability of Cenvat Credit 

by itself does not adopt the tax liabilities under the reverse charge and the 

revenue neutrality cannot be extended to a level that there is no need to pay 

tax on the taxable service. 

7.1 For my above view, I take support of following case law: 

M/s. ACL Mobile Ltd. reported as 2019 (20) G.S.T.L. 362 (Tn. - Del.); 

Whereby it has been held that 'regarding the contention of the 

appellant that they need not pay service tax as the situation is revenue 

neutral, we note that the question of revenue neutrality as a legal 

principle to hold against a tax liability is not tenable. In other words, no 

assessee can take a plea that no tax need have been paid as the 

same is available to them as a credit. This will be against the very 

basic canon of value-added taxation. The revenue neutrality can at 

best be pleaded as principle for invoking bona fideness of the appellant 

against the demand for extended period as well as for penalty which 

require ingredients of mala tide. ReNance was placed by the Ld. 

Consultant regarding the submission on revenue neutrality, on the 

decision of the Tribunal in Jet Airways (supra). We have noted that in 

the said decision the Tribunal recorded as admitted facts that the 

appellant is using the said facility for the taxable output services. We 

note that no such categorical assertion can be recorded in the present 

case. we note that the availability or otherwise of credit 

Page 6 of 8 
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on input service by itself does not decide the tax liability of output 

service or on reverse charge. The tax liability is governed by the legal 

provisions applicable during the relevant time in terms of Finance Act, 

1994. The availability or otherwise of credit on the amount to be 

discharged as such tax liability cannot take away the tax liability itself. 

Further, the revenue neutrality cannot be extended to a level that there 

is no need to pay tax on the taxable service. This will expand the 

scope of present dispute itself to decide on the manner of discharging 

such tax liability. We are not in agreement with such proposition". 

8. Further Section 75 of Finance Act, 1994 states that: 

Eveiy person, liable to pay the tax in accordance with the provisions of 

section 68 or ru/es made there under, who fails to credit the tax or any part 

thereof to the account of the Central Government within the period 

prescribed, shall pay simple interest [at such rate not below ten per cent. and 

not exceeding thirty-six per cent. per annum, as is for the time being fixed by 

the Central Government, by notification in the Official Gazette for the period 

by which such crediting of the tax or any part thereof is delayed.] 

9. Regarding penalty imposed under Section 78 of the Act, I find that nonpayment 

of service tax under Reverse Charge Mechanism by the Appellant was unearthed 

during CERA Audit undertaken. Had there been no Audit of the records of the Appellant, 

the non-payment of service tax by the Appellant under 'RE\JERSE CHARGE 

MECHANISM' would have gone unnoticed. So, there was suppression of facts and 

extended period of limitation was rightly invoked in the impugned order. Since the 

Appellant suppressed the facts of non-payment of Service Tax, penalty under Section 

78 of the Act is mandatory as has been held by the Hon'ble Supreme Court in the case 

of Rajasthan Spinning & Weaving Mills reported as 2009 (238) E.L.T. 3 (S.C.), wherein 

it is held that when there are ingredients for invoking extended period of limitation for 

demand of duty, imposition of penalty under Section 1 lAO is mandatory. The ratio of 

the said judgment applies to the facts of the present case. I, therefore, uphold penalty 

as proposed by the adjudicating authority. 

10. Therefore, considering the facts and circumstances of the case, I uphold the 

impugned order. 

Page 7 of 8 
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??.? 1ctc-l'I cfl,j     3~I 11-II'tI iHci d 'I lidI 

11 .1. The appeal filed by the appellant stands disposed of in above terms. 

c1I'-id 

_\ &-k- (Gopi 'Nath) 

i13 Commissioner (Appals) 

By R.P.A.D. 
fr (rf) 

To, 
MIs. Deendayal Port Trust (Formerly known as Kandla Port Trus. 
AO Building, P0 Box No. 50, Sector 08, 
Gandhidham - Kutch. 

Copy to /7 

1. The Chief Commissioner, GST & Central Excise, Ahrnedabad 
2. The Commissioner, GST & Central Excise, Kutch Commissionerat andhidham - 

Kutch. 
3. The Assistant Commissioner, GST & Central Excise Rural Division, Gandhidham - 

Kutch. 
uard File. 
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