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The appeal to the Appellate Tribunal shall be filed in quadruplicate in form, EA-3 / as prescribed under Rule 6 of 
Central Excise fAppeal) Rules, 2001 and shall he accompanied against one Which at least should be 
accompanied by a fee of . Rs. _l 000/- Rs.000/-., Rs.lil,000/- where . arpount of 
dutydemand/interest/penalty/refuncl is u,pto a Lac. 5 Lac to 50 Lac and, a Dove 00 i,ac respectively in the form 
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fhe appeal pnder sub section (1) of Sectiep 86 of the Finance Act, 1994 to the f\ppellatc Tribunal Shall,,Le liii( 
in quadruplicate in Form. S.'F.S as prescribed under Rule vii) of the c'rvice lax Rules, 1094, and sha1l 10-' 
accompanied by a co y ,of the order appealed against (otie ol which shpll lie certinerl copvi anti simoud he, 
accompanied by a tee of 01 300/ wlieic ttmie ni ol s ' cc ta> & loft e lcinnidco a rp ul i I 
Rs. 5 Lakhs orSess Rs'000/- where Inc amountof service tax, & interest demanded lb. penlolty le'lecl ii niure 
than live lakhs but not .exceeding Rs. Aift,1' La1<hs, Es. 10,000/- where the amount of service, tax & Intel tat 
demanded & penalty lcvied is n o e tha fifty Lab-i-is ruoeus In he ipim of rosaco b ink Jr ift in I i.'oi 1 01 I 
Assistant Registrar of the bench of nominated Public Sector 3pnk of the place whcre the bencn 01 1 riburial is 
situated. / Application made for grant of stay shall be accompanied by a fee ot Rs.aOo/-. 
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The appeal ender sad section 21 and 24.) of the section 85 the F'inarice Act 1994, shall be filed in For ST.7 as 
preserbed tinder Rule 9 2) &, 9(A) of the Servtce Tax Fines, 1991 and shall be accompanied by a copy of order 
of Coinnnssioner Central rlxcise or Commssioncr, Central Excise (ApDeals) (one of which shall be a cern1ied 
(opt) and rope of ftc oi'der passed dv the Comrntsstonerauthonztng the Assistan.t Commissioner or Deputy 
Cumniissnnier of Cenrral EXCISCJ Seretee 'Fax to file the appeal before the Appellate Tribunal. 
riTr'4xps A11 3'FOIT Sc Q61Uta 34 1ii16'F°T(-c) ii)e .HlJ- tI ic-ifS 5Ic ,  3ftIfl2PTtt 1944 

T35 31(rc, 1994 bT5183 d( 3{rrt4 
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3-LU5 1n"l 116 t 31d (d tlistf416 'p )15 f 
UTU11 315Tfl"l'a 

(ii) .(1ac ,ei-u iT dJ  i'TNTI Tt 

(iii) 315 iai  1a 6 ii 

- 6TUrTll51(2) 31fl1-12O14 

r1639''31 io 6'1'h/ 
For an appeal to be filed before the CESTAT, under Section 35F of the Central Excise Act, 1944 which is also 
made applicable to Service Tax under Section 83 of the Finance Act, 1994, an appeal against this order shall lie 
before tOe Iribunal on payment of 100/0  of the duty demanded where duty or duty and penalty are in dispute, or 
penalty, where penalty alone is in dispute, provided the amount of pre-deposit payable would be subject to a 
ceiling of Rs. 10 Crores, 

Under Central Excise and Service Tax, "Duty Demanded" shall include: 
i) amount determined under Section 11 D; 
ii) amount of erroneous Cenvat Credit taken; 

1ni) amount payable under Rule 6 of the Cenvat Credit Rules 
- provided further that the provisions of this Section shall not apply to the stay application and appeals 

pending before any appellate authority prior to the commencement of the Finance (No.2) Act, 2014. 

lT +io'i qqur  3lTr: 
Rvfsion appTLication_to Government of India: 

3Tt ,5r tiUIOII T11'6t , 5c45 1T 1994 6151 35EE 

311T3{EFI I1I51, 311511 I{, E16('16'UT 3iriTT ii 1116W, ti-o 'a1TtT, 5-?tsft d T, 11i, "i 

/ 
A evisio applict in lies to th' linde Secretiry to the Government of India Revision Application Unit 
Mnistry of nuance, Department of Revenue, 4th Floor, Jeevan Deep Building, Parliament Street, l)Jew Delhi- 
110(101, uncer Section 35 of the CEA 1944 in respect of the following case, governed by first proviso to sub- 
section 11) or Section-35B ibid: 

 11T161 , .i6f 611i1 1161 4i t i-leldl4lol t S'(1151 16 11151(1 313"11' 

siT 11i tIltS 3-tart 5Tt l e IlSIT dj5  tTUc, sir 11151(1 #311 Tt 511 ltaua   S  1 

In case of any loss of gooha, where tie loss occurs in transit from a factory to a warehouse or to anottter factory 
or from one warehouse to another during the course of processing of the goods in a warehouse or :n storage 
whether in a factory or in a warehouse 

(1 
 f/ 

In cas,e of rebate pf duty of excise on goods expotted to any country or territory outside India of on excisable 
material used to ute mahufacture of the goods wnich are exported in any country or territory outside India. 

I 11T#REtt5T,o'EZ1r331 let111TdtQ-ill / 
In case ofgoods dkportcd outside India export to Nepal or Shutan., without payment of duty. 

(iv) 11irTrT ic4tC, 3T11TSll 5ic 31dlcut 1V 3'6 4 3f' ¶o-I 13#1#'t ctu1 fIo6 dt 

'f93tIsirth31tFtI(3r111) dkr(11 31 151 (tll2),1998ft1TTri09 Edt 3tQ1T1J.ud-if1111(1 

Credit of any duty allowed to be utilized towards paymgnt of excise duty on final products under the provisions 
of this Act or the' Rules made there unler such order is passed by the Commissioner (Appeals) on or after, the 
date apoointed tinder Sec. 109 of the Finance (No.2) Act, 1998. 

(v( 351'dfrf 31TTS1 t 5'f IT11(1ZIT RtT isoi EA-8 k th ic4lSo't #i-"i' (3tth51)'iston11,200l, i ¶i  9 S 35115h'r 

f111If1el: (1, +t 3fl'Rt i #'(PIOT 1 3 51I 31515 1 t)ii 31i(1 11T(?V I 54i 31T(143T S 1651 3lT51 3TdW 3TTF 8(1 
dSu1tl1(V 1651 "h1jc'i 1944 TtlR135-EEc rTI111d#c  r3161Zl~1Sl1Wtr t 

q TR-6 161531 163(1 11TtII / 
The above application shgil  be made in duplicate in Form No. EA-8 as specified under Rule, 9 of Central Excise 
(Appeals). Rules, 2001 within 3 months from the dpte on which the order sought to be appealed against is 
communicated and shall be accompanied by two copies each of the 010 and Order-In-Appeal. It should plso le 
accompantdd by a copy o TE-6 Challan evidencing payment of prescribed tee as prescribed under Section 3a-
tIE of CEA, 1944, under Maior Head of Account. 

(vi) P31(151O13ff551 S 51151 4l113 12rn1(1IT 51 316315(1 iitith sn(v I 

31161 -lc.ldo 16151 l2"t 51161 11tI siT 51T1651 1651 200/- ltT 3ltTrflet (11silT ,utllf 3t't 01?, ldo-t ('i'd-I 11111 cOOl -0ISI 9 

E'tin 1000 -/161351t11l51t.tIof 
The revision applifatiout shall lie accompanied by a fee of Rs. 20/- where the amount involved in Rupees One 
Lac or less annuls, 1000/- where the amount no1ved is more than Rupees One Lac. 

)rJ( 11 rac-r ,# If tsi rA 5r - t1v5EcOr315isi51T, 354dctci I t.tIo-il 'IIT1I8i 

- 'i-ok 1v 5111T1 3f'lth31 1131i161 lt1"F 33tfr6' 111 31 9 31TT51 111T 

.ilçti I / In case, if the order covers variousnntnhers of order- in Original, fee for each 0.1.0. should be paid in 
the aforesaid manner not withstanding the fact that the one appeal,to t)oe Appellant Tribunal or the one 
application to the Ccrilral Govt. As the case may he, us tilled to avoid scriptoria work if excismg Rs. 1 lakh fee of 
Es. 100,- for each. 

(F) si1l+4t11l31 in14lct4 51515 3fTUT. 1975, 3{11-1 5)13116631 diet 311Irii31 1651131 3ffsi1 t tI( ¶SI) 6.50 31Z 111 
,-0tltic.4 51 F1?1iFTis'1l1t31T11T(VI / 
One eopt4  of apolication or O.i.O. as the case may be, and the order of the adjudicating, authority shall bear a 
court tee stamo of fls.6.o0 as prescribed under ScThedule-I in terms of the Court Fee Act,'3975, as amended. 

allan stern, rirafn seers SITE t 5)sgstr  jnftallar arrisn)ssi 1n (th 1111f) .i2od-rtcuc1, 1982 al O 35151 SI531516 di Id-tel) 

451i9r5Saiotct4inS1lfl353tt31i313rr'f46T,,1IciI(1i / 
Attention is atso invited 1.0 the rules covering these and other related matters contained in the Customs, Excise 
;tr,cl Ctr-,ice Ain'lin'n-  tribunal )Proccdur''l Roles, 1082. 

en; iwialer rofterral en 3tt5 /ier ansI (1 sihrI13e erlrras, 1151pr 31t atheymer 5)s v, .pt(ttsn) (#i~lar otc 
,v,yo'. i-I '('. iO\',l 13  c21 5161al (1 1 / 
dr h' elaliorrit,', dn'1ai1cd and latest provistons relatin' to filing of appeal to the higher appellate authority, the 

'trrdl"dant oi\' 'Cler tc. the Depart mi:n1a1 welsaite www.c'bcc.go'.'.in. 

(Ci 

(i) 



AN NEXURE-A 

Sr. 

No. 

Name of the Appellant 
I 

Appeal No. 010 No. 

I Jindal Saw Limited, Jindal saw Limited(AC & 

CWC)Village-NanakapayaTaluka-Mundra-370415 

V2/9/GDM/2019 08/DC/Muiidra/2018-19 

D t:30.1 1.2018 

2 Jindal Saw Limited, NKJ-I Unit, 

\TillageNanakapayaTaluka..Mundra.370415 

V2/10/GDM/2019 09/DC/Mundra/2018-19 

Dt:30.i 1 .2018 

3 
±v2/ Jindal Saw Limited, IPU Cement 1 l/GDM/2019 

Dvn,Village:PragvarTaluka-Mundra-370415 

10/ DC/ Mundra/2018-1 9 

Dt:30.11.20 18 

4 Jindal Saw Limited, CCW & ACC Unit NKJ-I 

Unit, Village:PragparTaluka-Mundra-370415 

V2/12/GDM/2019 11/DC/Mundra/2018-19 

D:30.J 1.2018 

5 Jindal Saw Limited, NKJ-iI1 Unit, 

Village-NanakapayaTaluka-Mundra-370415 

V2/13/ GDM/2019 12/ DC/ Mundra/ 2018-19 

Dt:30.1 1 .2018 

6 Jindal Saw Limited, Coke Oven Plant 

Dvn,Village:PragparTaluka-M undra-370415 

V2/14/GDM/ 2019 13/ DC/ Mundra/ 2018-19 

Dt:3() .11 .2018 

7 Jindal Saw Limited, IPU, 

Village:SarnaghoghaTaluka-Mundra-370415 

V2/59/GDM/2018-I9 05/JC/2018-19 

Dt:24.09.2018 





Appea' No V2/9 to 14 & 591GDM12019 

-3- 

:: ORDER IN APPEAL::  

The appeals listed below have been filed by the following appellant no. I 

to appellant no. 7(hereinafter referred to as 'the appellants) against Orders-ln 

Original as detailed below(hereinafter referred to as 'the impugned orders") 

passed by the authority shown as detailed below(hereinafter referred to as 'the 

adjudicating authority"). 

Sr. 

No. 

Appeal 

File No. 

Appellant Appellant 

No. 

010 No. Passed by 

01 V219/GD 

M/2019 

Jindal Saw Ltd., 

AC & CWC Unit, Village: 

Nanakapaya, Taluka:Mundra, 

Pin:370415 

Appellant 

No.1 

8/DC/Mundra/ 

2018-19 

dtd. 30.11.2018 

DC, CGST, 

Dvn. Mundra 

02 V2/10/G 

DM/2019 

Jindal Saw Ltd., 

NKJ-I Unit, 

Village: Nanakapaya, 
Taluka:Mundra, Pin:370415 

,A.ppellant 

No.2 

9/DClMuridra/ 

2018-19 

dtd. 30.11.2018 

I OIDC/Mundra! 

2018-19 

dtd. 30.11,2018 

h/LIC/lvHndr! 

201 8-19 

otd. .30.1 1.2018 

' 2/DC/Mundra/ 

2018-19 

citd. 30.11.2018 

':31[IC,Mundrai 

2018-19 

dtd. 30.1 1 2018 

DC, COST, 

Dvn. iVlundra 

03 V2/1 hG 

DM/2019 

Jindal Saw Ltd., Appo1at 

lPU Cement Dvn., Village: No.3 

Pragpar, Taluka:Mundra. 

Pin: 370415 

DC, CGST, 

Dvn. Mundr• 

DC, COST, 
Din. Mundi 

DC, CCST, 

Dvn. MlLndra 

DC, COST, 

Dvn. Vlundre 

04 V2/121G 
DM/2019 

Jindal Saw Ltd., 
COW & ACC Uni:, Villace: 

Pragpar, Taluka;Mundr, 

Pin: 3704 15 

P;:o:L..t 

No .. 

Apeoot 

No.0 

05 V2/13/G 

DM/2019 

Jindal Saw Ltd., 

NKJ-ll! Unit, Village: 

Nanakapaya, Taluka:Mundra. 

Pin.37041 5 

06 V2/141G 

DM/2019 

Jindal Saw Ltd., ' Aopc'ient 

Coke Oven Plant. Village' No.6 

Pragpar, Taluka:Mundra, 

Pin: 3704 15 

07 V2/591G 

DM/2019 

Jindal Saw Ltd.,lPU, Appellant 

Village: Samaghogha, No.7 

Taluka:Mundra, 

Pin: 370415 

05/JO/2018-19 

dtd. 24.09 2018 

JO, COST, 

Gandhidharn 

2. Brief facts of the case are that the audit observed that the aopeliants were 

charging and recovering Liquidated Damages/Penal Interest for delay in 

supply of materials/services from their vendors as per the written agreement 

between them and their suppliers/service providers . .Amount so received, 

amounts to additional consideration, over and above the principaL and penci 

interest amount of delayed supply in terms of the agreement entered between 

the appellants and their vendors. The licjuidated damages were recovered by 

the appellants from the outstanding payment due to suppliers/service 

providers and such amount shown by, the appellant in their books of account 

under the head "Liquidated Damages received from vendors". The said 

activity appeared to be a declared service under Section 66 Ete)  cf the 

Finance Act, 1994 (hereinafter referred to as "the Act") and liable to service 

tax. However, th.appelIants have not 5id1 'The servtCe tax. Accordingly, 

following SCNa.een issued to the appellants: 

PgNo 

/"!;:'k 

/ 
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c"_ 
.)l D,,I, 

2015-17 20i2i3; 

17,13.2316 201 5.1 0 

302010-17 : 202-3 

17,102016 2015-15 

3 33/201718 202•10 

253'1217 2015-6 

4 .11/2016-17 - 2012-12 

30.11.2016 2C'5 1 5 

5 31/2016-17 2012 1 3 

17.10.2316 2015-15 

:6 49/2016-17 2013-14 

28. 03.2017  

7 38/2016-17 2013-14 

04. 1'L 2016  

S. Tax 

demanded (in 

Rs.) 

SON issued 

to 

iorn ,0i.07.2012) to 1.04,683/- Appellant No. 

:frc'm 0. 07.2012) to 73.814/- Appellant No. 

2 

horn 01.07.2012) to 18.131/- Appellant No. 

3 

iftom 01.07.2012 to 6,016/- Appellant No. 

4 

ç'from 01.07.2012) to 5,492/- Appellant No. 

5 

to 2015-16 10,67,366/- Appellant No. 

6 

to 2014-15 87,01,134/- Appellant No. 

7 

2.1 The above SONs have been adjudicated by the adjudicating authority 

vide impugned orders and confirmed the demands of service tax under 

Section 73(1) of the Act along with interest under Section 75 of the Act; 

imposed equal penalty under Section 78 of the Act and imposed penalty of 

Rs. 5,000!- each on the Appellant No. 3 & Appellant No. 4 under Section 77 of 

the Act; penalty of Rs. 10.000/- each on the Appellant No. 6 & Appellant No. 7 

under Section 77 of the Act. 

3. Aggrieved, the apoellant preferred these appeals, inter-a/ia, on the 

grounds as under: 

(i) No service tax can be levied when no taxable service is rendered by the 

appellants and in view cf there being no liability to service tax under the Finance 

Act, 994. there can be no levy of service tax at all on the appellants. 

cii) The law is well settled that there can he no levy of service tax on goods 

ana the question of levy of service tax on the amount of liquidated damages I 

penal interest received by the appellants from suppliers of goods for belated 

supply thereof as inputs to 'the appellants does not arise and hence the 

impugned orders are baseless and unauthorized by law. 

(iii) The question of determining the value I transaction value for goods would 

arise only in respect of finished excisable goods manufactured and sold by the 

appellants and for which the provisions of Section 4 of the Central Excise Act 

would apply to ascertain the transaction value and for doing so the question of 

inclusion or exclusion of liquidated damages for delay in payment of price for the 

goods by the buyer would at best arise. Certainly the issue of determining 

transaction value and inclusion or exclusion of liquidated damages does not rise 

in relation to the inputs purchased / received by the appellants for which the 

supoer has .00mmtted default in regard to the period of supply for which the 

iIaudatj71ages ,' penal charges are levied on the supplier and adjusted 
, ;9 ;  , 

/4\
In 

Page No. 4 of 11 

1.1 

/ . I  
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against the price paid or payable. If the department wants to treat the purchase 

price of the inputs as being enhanced by the levy of liquidated damages on the 

supplier of those goods, the enhanced value of those inputs would entitle the 

appellants to higher input credit as cenvat credit and it is riot the case of the 

department that the cost of inputs has gone up and higher duty of excise has 

been paid and higher amount of credit is admissible to the appellants and hence 

the impugned orders are liable to be set aside. 

(iv) It is well settled that an audit report cannot and should not be taken as the 

only basis to raise any demand and that too invoking extended period of 

limitation and the impugned orders are clearly unsustainable. The appellants 

placed reliance on case of Swastik Tin Works Vs. OCE reported as 198625 ELT 

798 (Trib.) (LB) and Indian and Eastern Newspaper Society Vs. CIT reported as 

1979 119 ITR 799 (SC). 

(v) No taxable service rendered by the appellants and the supplier of inputs to 

the appellants not being the service recipient and the appellants not being the 

service provider to him, there is no question at all of any liability to service tax 

being considered as attracted under the Finance Act, 1994.The assumption of 

audit that the liquidated damages constituted consideration received by the 

appellants in addition to the price of goods sold is wrong and totally baseless. 

The audit was conducted during 7 to 11u  March, 2016. However, the audit 

reports had not been made available not it was relied upon in the show cause 

notices. The audit report was neither complete nor final when the impugned SON 

was issued on 17.10.2016 and the figures and details / data for the period before 

and after the period of audit have been taken coercively from the appellants and 

included, as if audit was for the entire lJenod s.d hence the audh report was 

patently incorrect and hence the appellants ia;rtecl crossexsrrinaron of the 

audit officers to disprove the correctness of the figures and bask nrhcated in the 

report but the same have nor bean povicied srrl hence the nr:r:r action 5flC: 

impugned orders must be declared unsustainshie and uneuthorzed hy law. 

(vi) The show cause notices are barred ov imitation end lience without 

jurisdiction as there is no wilful misstatemnsit cr suppressot cd rants by the 

appellants in any manner whatsoever and rho si.... cause ncrtoes sncsd to raise 

illegal demand invoking extended period of micanon is totally impermissible anc 

hence, the impugned orders required to be set aside. 

(vii) No liability to service tax attracted by the appellants on the liquidated 

damages /penal charges, there can be no quesdon cf Iiabilit'i to interest under 

Section 75 and Ieof penalty under èctions. 78 end 77. 
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4. Hearing in the matter was attended to by Shri Baldev Dewan, Deputy 

General Manager Indirect Tax and Shri Ranjit Rana, Senior Executive of the 

appellants, who reiterated the submissions of appeal memo and produced copies 

of two OIA passed by Commissioner (Appeals), Lacknow on similar issue in their 

own case and requested to decidthe case accordingf. 

5. I have carefully gone through the facts of the case, the impugned orders, 

grounds of appeals and written as weH oral submissions made by the appellants. 

The issue to be decided in the present appeals is whether the amount of 

liquidated damages recovered by the appellants from the 

vendors/suppliers towards non-fulfillment of their contractual obligation of 

supply of goods/services is chargeable to service tax or not. 

6. 1 is a fact on records that the appellants were charging liquidated 

damage/penal interest delayed supplies of materials/services from their vendors. 

Amount so received, amounts to additional consideration, over and above the 

principal, and penal interest amount of delayed supply in terms of the agreement 

entered between the appellants and their vendors. Such amount was shown by 

the appellants in their books of account under the head "Liquidated Damages 

received from vendors". 

6.1 I find that it is business practice to have some contractual conditions and 

specifications for future transactions and one of such situations is when breach 

of contractual obligation arises. Liquidated damages are such monetary 

compensation meant to rr'iigate the suffering caused due to breach of contract 

cornmittec v either of the parties to a contract. Further, performance is the 

essence of contract, \.vnlle damages result from failure to perform as per 

agreed terms. Damages are to dissuade unsatisfactory performance or non-

penormance of a contraco It is an expression of such dissatisfaction resulting 

from fa'.'eJ 01 delayed pertormence ot contract. 

6.1 Section 65B clause t44) of the Finance Act, 1994 defines the term 

"servce as- 

Section 65B (44) of the Act: "sen/ice" means any activity carried out by a 

nerson fr another fo consideration and includes a declared se/vice. 

From the above, service means any activity carried out by a person for another 

for consideration. It includes a declared service, subject to certain exclusions like 

transfer of title in goods or immovable property, transaction in money or 

actionable claims, etc. 

6.2 The term "activity" has not been defined under the Act. However, the 

Service Tax Education Guide, issued by C.B.E. & C on 19.6.2012, spells out 
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significance of the terms Activity', which could be active or passive and that 

includes the services declared under Section 6SF of the Finance Act, 1994. 

6.3 The clause (e) of Section 66E of the Act, as inserted by the Finance Act, 

2012, reads as- 

(e) Agreement to the obligation to refrain from an act, or to tolerate an act 

or a situation, or to do an act and the above acts constitutes a declared 

service. 

The above definition lists out the passive activities of forbearance to act, 

agreeing to an obligation to refrain from an act or to tolerate an act within the 

purview of declared service. The Hon'ble Karnataka High Court in case of 

Karnataka Power Transmission Corporation Limited reported as 2019 (366) ELT 

716 (Kar.) held that "deeming definition of cieciared services" to be taxable 

service — It is within legislative competence of Union of India — There was 

nothing unconstitutional and ultra vires about It'. 

6.4 The Education Guide on Taxation , av:cas s:ued Lu Tu>: kasaeion 

Unit, CBIC has clarified that, 

6.7. 1 Would non-compete agreements ce considered a pro v/u/on of 

service? 

Yes. By virtue of a non-compete agreement one party agrees. for 

consideration, not to compete with the or.Ler in any spec.1ad uroducts, 

services, geographical location or in any otha manner, Such act ion on the 

part of one person is also an activity for consideration arid wiii he covered 
by the declared services. 

From the above, 'non-compete agreements' wherein parties agree not to engage 

into direct or indirect competition vvould also iaH within the ambit o the above 

clause. 

6.5 Further, the Entry Serial No. 57, as inserted in the mega exemption 

Notification No. 25/2012-S.T., dated 20-6-2012, as amended by the Notification 

No. 22/2016-ST., dated 13-4-2016, exempts services provided by Government 

or a local authority by way of tolerating non-performance of a contract for which 

consideration in the form of fines or liquidated damage is payable to the 

Government or local authority under such contract. 

6.6 The above exemption is also supported by the OBIC vide its Cftcular No. 

192/02/2016-ST., dated 13.4.2016. This exemption of services provided by the 

Government by way of tolerating an act indicates that such services provided by 

any person other than Government is liable to Service Tax. 

6.7 The above\issue has been addressed in clause- (x; of sub-rule (1) of Rule 

6 of Service Tax (Determination of Value) Ruis. 2006 (inserted, by Service Tax 

(Detit Value) Second Amendment Rules, 2012 vide Notification No 
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24/2012•ST. dated 6.06.2EY2 w.e.f. 1.7.2012)which is reproduced below, for 

•drawinci certain nferences in this context. 

RULE 6: Oases in which the commission, costs, etc., will he included or 

axciudec' -. 

U) :3ubeci to the jrwisiois of Section 67, ?.e value of the taxable 

sha1 117c./LIdC. 

.1 7*ic amount reat;z cc. as demurrage or by any other name whatever 

ca!Jed. for the pro vismo of a service beyond the period originally 

contracted or ;n anY 7/h er manner relatable to the provision of service. 

The term dcmLlrrage a rorm of liquidated damages, "or by any other 

name whatever ciied arid or in any other manner relatable to the 

provision of service concludes that compensation in any manner relatable 

/0 the provision of senv1ce for breach of contract by whatever name called 

would merit inclusion in the value for the purpose of Service Tax levy. 

6.8 The above conclusion is further strengthened by the following exclusion 

clauses under Rule 6(2) of the Valuation Rules. The relevant portion is extracted 

below. 

6(2) Subject to the provisions contained in sub-rule (1), the value of any 

taxable service, as the case may be, does not include - 

(I)  

Iii )  

(ii  

(iv,) Interest on delayed payment of any consideration for the provision of 

services or sale of property, 

(v)  

(vi) Accidental damages due to unforeseen actions not relatable to the 

pro vision of service; 

(vi)  

(Emphasis supplied) 

6.9 AU the above exclusions are to some extent tolerating an act or a situation 

by the person receiving the amount. Interest is for tolerating an act of delay in 

receiving payment for suppUes made: Accidental damages are for tolerating a 

loss or an injury caused due to the negligence of the service provider or a 

suppher during the course of making supplies or rendering service. 

6.10 I find that the liquidated damages paid by the supplier for delayed supply 

of the materials and such delay tolerated by the buyer on payment of an amount 

as agreed upon by a written or oral agreement, then such an act is a declared 

service and liquidated damage paid is the consideration for the said service 

rendered. Thus, I find that the amount recovered by the appellants from the 

vendors/suppliers towards non-fulfillment of their contractual obligation of supply 

of goods/services amounts to liquidated damages and the legislative intention is 

very clear that any compensation recovered as liquidated damage for breach of 

contract, barring the above exclusions, is taxable. 

6.11 I find that under the 0-ST law also, liquidated damages are treated as 

services and GST Is apprc:acle in terms of Clause 5(e)of Schedule-Il of the Act. 
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Paragraph 5 of Schedule I/to CGST Act provides a list of activities to be 

treated as 'supply of services' which inter a/ia comprises — "(e) agreeing to 

the obligation to refrain from an act, or to tolerate an act or situation, or to 

do an ace'. 

6.12 Further, find that recently, the Maharashtra Authority for Advance Ruling 

in the case of Maharashtra State Power Genera/ion Company Limied. (2O18(5 

TM! 1332-Authority for Advance Rufing-Mahcrnshtra,) has hec tha'. Goods and 

Services Tax at the rate of 180/c would he osyable on liquidated damages 

received by the said company for delayed supoly under a contract. The ,AAR has 

considered Liquidated Damages to be a consideration for agreeing to the 

obligation to tolerate an act or a situation, v;rch tree/ac as a suppy of service 

under para 5(e) of Schedule II of the Central Goods and Services Act, 2.017. 

6.13 In view of my discussions and findings above, infer That, liquidated 

damages are taxable in terms of the declared services enlisted under clause (e 

of Section 66E of the Act. 

6.14 I have examined Order-in-Appeal Nos. (i) 435-ST!APPL/LKO/2019 and (ii) 

436-ST/APPL/LKO/2019, both dated 31.07.2019 passed by the Commissioner 

(Appeals), Lucknow relied upon by the Appellant. The Appellate authority in 

those cases held that collection of damage/penalty from defaulter supplier 

cannot be termed as declared service under Section 66E(e) of the Act. However, 

I am of the considered opinion that liquidated damages are taxable ri terms of 

the declared services enlisted under clause (a) of Section 66E of the Act, as 

discussed by me in detail above. I respectfully disagree with the stand taken by 

the Commissioner (Appeals), Lucknow. 

7. I observe that though the appellants are registered wii:h the Department 

for payment of Service Tax and are filing returns on regular basis arid are fully 

conversant with the service tax law and procedures, they have failed to 

discharge the appropriate service tax liability on the amounts received towards 

"Liquidated damages/penalty" and this fact was never brought to the notice of 

the Department. They have filed the ST 3 returns incorrectly by not showing the 

income from liquidated damages in returns. 

7.1 The statute reposes great faith on the assessee to assess the service tax 

liability and pay the same on their own. A specific question was posed as to 

whether service tax was paid on liquidated damages recovered, they have stated 

that those price discount clauses are in the nattire of discount to be extended by 

suppliers / vendors towards delay on completion of SUi or delay in execution 

of works. Thus, it is quite evident that there is additional income generated in the 

course of provision services; however- the same was not taken into account 
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whi:e caiculahng their service tax liability under the mistaken belief that it was not 

taxable. 

7.2 Moreover, the liquidated dnages fall square4 within the ambit of 

Declared Services. In the instant case, due to audit carried out by the 

Department, the fact of non-payment of service tax, has come to light. The non--

payment of service tax would have gone unnoticed causing loss to the 

exchequer but for verification of records which was collected based on audit. 

Thus, the appellants have willfully suppressed the facts about the taxable 

services provided, whh an intention to evade payment of service tax. Their plea 

of belief that the said amounts of liquidated damages were not chargeable to tax 

is an afterthcuaht to cover their wiful suppression. Therefore, I am of the 

consdered yew that l:he mpu'gned orders are correct, proper and legal. 

8. Further. the epoeHents argued that the final audit report was not 

comple'csa/issued at trrr .;s.u.ance of SCN dated 17.10.2016 and hence, the 

fiqures/deta;ls/deta for the penod before and after the period of audit have been 

taken cne:c;.'ek:, tnereci S h5 euai: report was patently incorrect; that the 

appelants requester: cross-examination of the audit officers to disprove the 

correctness of the figures snd bass indicated in the report but not entertained the 

same. find that the mpuo.ned SON dated 17.10.2016 has been issued before 

FAR. No. 154/2015-16 dated 16.05.2017 issued by the Assistant Commissioner 

_TU (Audit). New Delhi. I find that there is no restriction in law to issue SCN 

before finalization of FAR. 

8.1 IL is revealed during the audit of the financial records — statutory records of 

the appellants that the appellants showing amount as receipts under the head of 

Liquidated Damage. and accordingly audit report was issued. Therefore, I do not 

find force in the argument of the appellant that the audit report was incorrect. I 

already held above that the appellants willfully suppressed the facts with an 

intention to evade payment of service ta)c Therefore, I am of the well-considered 

view that the request for the cross examination is correctly not entertained by the 

adjudicating authority. In quasi-judicial adjudication proceedings, cross 

examination is not a 'sine qua non'. It is not a part of natural justice but only that 

of procedural justice. My v1ews are supported by decision of the Hon'ble Tribunal, 

New Delhi in the case of Mi's. Poddar Tyres (Pvt.) Ltd. reported as 2000 (126) 

ELI 737 (Tribunal) wherein it has been held as under: 

"15. As far as the question of cross examination is concerned, it has 

already been held by the Hon'blè Supreme Court and High Courts that in 

quasi-judicial adjudication proceedings, cross examination is not a 'sine 

qua non'. it is not a part of natural justice but only that of procedural justice 

and the Tribunal has held in a series of cases that it may or may not be 
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allowed depending upon as to whether it was essential for arriving at a 

correct and fair judgment in the facts and circumstances of a given case." 

(Emphasis supplied) 

9. In view of the above, uphold the impugned orders and reject appeals 

filed by the appellants. 

S d1RTl  f1IT F '3lkThI 
9.1 The appeals filed by the appellant stand disposed off in above terms. 

   

 

(GOPI NATH 

Comm issioner (Appeals) 
By Regd. Post AD.  

To, 

'11. ji- : 

fttTT (jLi1c1) 

01 Jindal Saw Ltd.,AC & CWC Unit, 

Village: Nanakapaya, Taluka:Mundra. o 

02 Wndal Saw Ltd.,NKJ-1 Unit, 

Villa9e: Nanakapaya, Taluka:Mundra 

Pin:370415 
fl: [t irfd15T: 

03 Jindal Saw Ltd.,IPU Cement Dvn., 

Village: Pragpar, Taluka:Mundra, 

Pin :370415 
rf. c dlcpl: i,Th: L9°k 

04 Jindal Saw Ltd.,CCW & ACC Unit, 

Village: Pragpar, Taluka:Mundra, 

Pin :3704 15 
ni'i lUcftcct,I i,fj: 

05 Jindal Saw Ltd.,NKJ-lll Unit, 

Village: Nanakapaya, Taluka:Mundra, 

Pin:370415 

1?, 

jT idIl 

06 Jindal Saw Ltd. Coke Oven Plant, 
Village: Pragpar, Taluka:Mundra, 

Pin:370415 
fl: lII.dlctI: T,tFT: tsok 

07 JindalSaw Ltd.,IPU, 

Village: Samaghogha, 

Tatuka:Mundra,Pin:37041 5 
q. 1I,Ti: i,i-c: o' 

1T 3fiZJc 9fi t , 3f 

iiHc*l ,F1 , I 

&z tT 

qcf aiT '1T11T TX[ 

F. Nc. \'2,/10/GDM/2019 (, F. N/:1:'GDM/2019 

F. Nc. Y2/12/GDM/2019 ( F. .\o ./OD.VH2C 9 

F. No. \/2/14/GDM/2019 ('o F. No. V 59/CDM/2C: 19 
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