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Passed by Shri. Kumar Santosh, Principal Commissioner (Appeals),Rajkot
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Arising out of above mentioned OIO issued by Additional/Jjoint/Deputy/Assistant Commissioner, Central Excise/ST / GST,
Rajkot / Jamnagar / Gandhidham :

FftermaigufaTd #T 71 74 99T /Name & Address of theAppellant&:Respondent :-

Manoj Yadav Rolling Mill & Labour Contractors, GIDC Industrial Area-332, Mithi Robhar,

Gandhidham- Kutch
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&{% person aggrieved by this Order-in-Appeal thay file an appeal to the appropriate authority in the followmg
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A 8‘?81 to Customs, Excise & Service Tax Appellate Tribunal under Section 35B of CEA, 1944 / Under Section 86
e Finance Act, 1994 an appeal lies to:-

mmmﬂm%w FEIT IO oF UF JaT arfiety AT § fagw fs, e =iw T 2,

The spec1al bench of Customs, Excise & Service Tax Appellate Tribunal of West Block No. 2, RK. Puram, New
lhi in all matters relating to classification and valuation.
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To the West regional bench of Customs, Excise & Service Tax Appellate Tribunal (CESTAT) at 2nd Floor,
Bhaumali Bhawan, Asarwa Ahmedabad-380016in case of appeals other than as mentioned in para- 1{a) above
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The agi)eal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3 / as rescnbed under Rule 6 of

Centr: Exclse Appeal) Rules 2001 a.nd shall be accom anjed against one wl at least should be
accompanied o 00/- 000/-, ~Rs.10,000/- where amount = of
dutydemand / mteregy penalty/ refund is Iﬁ)to 5 Lac 5 Lac to 50 Lac and above 50 Lac respectively in the form
of crossed in favour of Asst, Registrar of branch of any nominated public_sector bank of the place
where the bench of any nominated l?ubhc séctor bank of the fplace where the bench of the Tribunal 1s situated.
Application made for grant of stay shall be accompanied by a fee of Rs. 5
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The apgeal under sub section (1} of Section 86 of the Finance Act, 1994, to the A pellace Tribunal Shall be filed
in quadruplicate in Form S.T.5 as prescribed under Rule 9(1) of the Service Tax Rules, J94 an Shall be
accompamed by a copy of the order a%pealed against (one of which shall be certified ¢ dp%(' should be
accom anied by a fees of Rs 000/- where the amount of service tax & interest demande enal levied of

akhs or’less, Rs.5000/- Where the amount of serv1ce tax & interest demanded & penalty 1ev1ed is more
than five lakhs but not exceedsng Lakhs, Rs.10,000/- where the amount of service tax & interest
demanded & penalty levied is more than Lakhs rupees, in'the form of crossed bank draft in favour of the
Assistant Registrar of the bench of nominated Public ector Bank of the place waere the bench of Tribunal is
situated. / Application made for grant be accompanied by a fee of Rs.500/-.
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Minasion %Plggggg,oge earu'nS toenteof Rev%nue, 4th Flocr, .Jeevan Deep Building, Parliament Street, New Delhi-
11000T, under Section gSEE of the CEA 1944 in respect of the following case, governed by first proviso to sub-
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In case of any loss of goods, where the loss occurs in trapsit from a factory to a warehouse or to another factory
or from one warehouse to another dunng the course of processing of the goods in a warehouse or in storage

whether in a factory or in a warehouse
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In case of rebate of duty of excise on goods exported to any country or territory outside India of on excisable

material used in the manutacture of the goods which are exported to any country or territory outside India.
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In case of goods exported outside In-lia export to Nepal or Bhutan, without p:éyment of duty.
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The revision ag;éﬁcation shall be accompanied by a fee of Rs. 200 /- where the am

Lac or less and Rs. 1000/- where the amount involved is more than Rupees One Lac.
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ORDER-IN-APPEAL

M/s. Manoj Yadav Rolling Mill & Labour Confractors, GIDC Industrial Area-
332, Mithi Rohar, Gandhidham, District - Kachchh holding Service Tax
Registration No. ABPPY1510MSD001 (hereinafter referred to as ‘the appellant’)
has filed present appeal against Order-in-Original No. 23/]C/2016 dated
28.11.2016 (hereinafter referred to as ‘the impugned order’) passed by the Joint
Commissioner, Central Excise & Service Tax, Gandhidham (hereinafter referred
to as ‘the loWer adjudicating authority’).

2. The brief facts of the case are that the appellant was engaged in
providing taxable services, namely, Manpower Recruitment or Supply Agency
service. During the course of audit in respect of Central Excise and Service Tax,
Mango Range, Jamshedpur and scrutiny of the records of M/s. Kohinoor Steel (P)
Ltd., Chandil, Jamshedpur (hereinafter referred to as ‘M/s. Kohinoor Steel’) by
office of the Principal Accountant General, it was found that the appellant had
rendered their services to M/s. Kohinoor Steel during 2009-10 to 2010-11 but no
service tax was paid by them.

2.1 The appellant had not submitted documents, namely Balance Sheet, Profit
& Loss Account, Form 26AS for the period 2009-10 to 2010-11 for necessary
verification for their service tax liability even after repeated reminders issued by
the department. Therefore, the department obtained Form 26AS from the
Income Tax department, which revealed that the appellant had short paid
service tax during 2009-10 to 2012-13. Show Cause Notice No. V.ST/AR-II-
G’dham/COMMR/159/2014 dated 14.10.2014 was issued demanding service tax
of Rs. 50,62,692/- which was adjudicated vide the impugned order confirming
demand of service tax of Rs. 50,62,692/- under provision to Section 73(1) of the
Finance Act, 1994 (hereinafter referred to as ‘the Act’) along with interest under
Section 75 of the Act; imposing penalty of Rs. 10,000/- under Section 77 of the
Act and penalty of Rs. 50,62,692/- under Section 78 of the Act on the appellant.

J

3. Being aggrieved by the impugned order, the appellant has preferred the
present appeal, /nter alias, on the following grounds:

M The lower adjudicating authority has not considered service tax of Rs.
19,52,577.86 already paid by them, which was also shown in ST-3 Returns.

(i)  The appellant received interest of Rs. 1,19,866/- on fixed deposits made

}with Bank which is not service taxable.

WrToo—
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(iii)  The appellant haa not provided are, s2rvice to M/s. Gangotri Iron & Steel

Co. Ltd. and hence, the appeiar iz not ivu: L2 pay service tax on basis of gross

amount of Rs. 58,48,332/- as oo Zelelis ohven In Form 26AS.

(iv) The appeliant had rec:hea Rs, 3,57,32,650/- on account of carrying out
processes of manufacturing = nence, this amount is also not liable to service
tax.

(v)  Inasmuch as demang of service L is not tenable, no interest is payable

by the appellant and no penzity s imposzoiz on them.

4, Personal hearing was granted to the appellant on 15.04.2019, 30.04.2019,
23.05.2019, 24.06.2019, 04.97.2319 and 12.07.2019 but no one appeared on
behalf of the appellant on arv of the above given dates.

Findings:

5. I have carefully gone tircugh the 7acts of the case, the impugned order,
the appeal memorandum and the grounds of appeal detailed by the appellant.
The issue to be decided in tha present appeal is whether, in the given facts of
case, the impugned order ccnfirming demand, to pay interest and imposing

penalty on the appeliant is correct, legai and proper or otherwise.

6. I find that the impugred SCN has aileged that the appellant had provided
taxable service of “"Manpower Supply Agercy”™ during the period from 2009-10 to
2012-13 and had short paid service tax oy the basis of the audit of the statutory
records of Central Excise & Service Tax, Mango Range, Jamshedpur and scrutiny
of the records of M/s. Kohincor Sizel.

6.1 The lower adjudicating authority has neid that the appellant had provided
taxable service, namely, Manpower Suppty Agency valued at Rs. 6,65,23,063/-
involving service tax of Rs. 30,62,692/- tu M/s. Kohinoor Steel for which the
appellant issued invoices and they also received payment from M/s. Kohinoor
Steel, the service recipient. I furtiher find that the lower adjudicating authority
has taken Form 26AS of the appe!lant as basis for calculation of service tax
liability as no documents, namely, Balance Sheet, Profit & Loss Account or any
other details/information for the period under question have been submitted by
the appellant to the department even after repeated reminders issued in 2014
though they had taken service tex registration on 12.08.2011.

6.2 The appellant has contended that they received Rs. 3,38,55,650/- on
account of carrying out processes of manufacturing but failed to give details of
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manufactured items, their job work, for whom they did and their details etc. The
appellant has also claimed that they had n;ot provided any service to M/s.
Gangotri Iron & Steel Co. Ltd., hence, they are not liable to pay service tax for
amount of Rs. 58,48,332/- as per details given in Form 26AS, however, they
failed to submit as to what for this large sum has been paid to them. The
contention that the lower adjudicating authority has not considered service tax of
Rs. 19,52,577.86 already paid by them and shown in their ST-3 Returns but the
appellant failed to submit copies of ST-3 Returns or copy of challans or these
details in their Appeal Memorandum and hence, can't be considered as true. I
find that the appellaht has not contested the fact that they had provided
manpower supply agency service to M/s. Kohinoor Steel as alleged in the
impugned SCN. I further find that the appellant has not submitted any
@ documents, either before the lower adjudicating evidencing that they had not
provided any services and had carried out manufacturing activities either for
themselves or for others on job work even after several reminders issued by the
department! I find that the lower adjudicating authority has stated in his findings
that the audit report establishes that the appellant rendered taxable service of
manpower supply agency to M/s. Kohinoor Steel and the appellant has received
Rs. 6,65,23,063/- from M/s. Kohinoor Steel during the period from 2009-10 to
2012-13, on which the appellant was required to pay service tax of Rs.
70,40,074/- but paid service tax of Rs. 19,77,382/- only and thus, the appellant
short paid service tax of Rs. 50,62,692/-. I also find that the appellant had
provided the said service since 2009-10 but they obtained service tax registration
> in 2011-12 on 12.11.2011. In view of this factual position, the contention that
they are not liable to service tax, on their income shown in Form 26AS, is only a

bald argument made by the appellant without 'producing any documentary
evidences, which cannot be accepted.

6.3 In view of above, the appellant is required to pay sérvice tax of Rs.
70,40,074/- during the period from 2009-10 to 2012-13, however, out of which
they have paid service tax of Rs. 19,77,382/- only. The appellant is, thus,
required to pay service tax of Rs. 50,62,692/- as confirmed vide the impugned
order. I, therefore, have no option but to uphold demand of service tax of Rs.
50,62,692/- as confirmed vide the impugned order.

7. I find that the appellant had provided taxable services and had short paid

- service tax to the Government, which he was required to pay immediately.
A '_,7'{'3 FTL0

""“\ft?;ﬂqving not paid then, the appellant is duty bound to pay service tax now along
"t:; W
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with interest forthwith. There is »o douby: 2% the appeliant has suppressed the
material facts from the depzrimant filed “~uorrect ST-3 Returns with intent to

evade payment of service o only. I 2020 find that the appellant had not

obtained service tax registraiicn i accorssnce with the provisions of Section 69

of the Act in time. Hence. i hnid thai the appellant has contravened the
provisions of Section 68 and Section 70 of the Act with intent to evade payment
of service tax and hence, sz appeliaﬁi;'%?s jable to penalty of Rs. 10,000/-

imposed in the impugned orcer under Seciion 77 of the Act.

7.1  Talso find that the appeiiant did not appear in personal hearing before the
lower adjudicating authority ior submitted zny defence reply to the SCN and also
not appeared for personai hearing gbei‘(}re the undersigned despite 7
opportunities given to them over a pericd of 3 months. It is also a fact that the
appellant had not co-operates with the Ersﬁ"w'estigation and had not submitted any
documentary evidences regarcing their ci2im of non-taxable income inspite of
repeated reminders issued by the depariment! All these facts reflect poorly on
part of the appellant. Therefore, the impugned order has very correctly imposed
penalty of Rs. 50,62,692/- urider Section 78 of the Act, which is totally justified

in the facts Qf this case.

8. I further find that the present appeal has been filed by the appellant on
31.05.2018 whereas the impugred order had been issued on 28.11.2016,
however, in Form ST-4 they have mentioned receipt of the impugned order on
02.04.2018 almost after 16 months stat'ing reason for delay in filing appeal as
"the order was handed over to the proprictor by one Shri Madhav Kumar,
employee of a private accountant”, On verification, Jurisdictional Range
Superintendent informed that the impugned order had been received on
13.12.2016 by Shri Madhav, Accountant of the appellant with dated

acknowledgment as below:-
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ACKNOWLEDGEMENT

Received the OO No. 23/1C/2016,dated 28.11.2016 issu ed by the loint Commissioner,
Centratl Exclse . Kutch In the matter of M/s. Manoj Yadav Rolling Miii £ Labour Contractors,
Gandhidham. B

REcelved the above referred OIO, on dated 13.12. 2016 by mc(Madhav), Accountant of
M= Mano} vadav Roiling Mili & Labour Contractors from the office of the Superintendent of Service
Tax Range-H Gandhidham.

Date: 13.12,20{5 \g\\‘\—\\

(Madhawv)
AcCcour tant
M/5. Manoj Yadav Rolling Mill & Labour Contractors

8.1  The appeliant’s claim that Shri Madhav Kumar was employee of a private
accountant is factually false as reported by Jurisdictional Range Superintendent
and narrated in above Para. This claim of the appellant virtually amounts to
fraud and hence, appeal is liable to be rejected on limitation of time also as
Commissioner (Appeals) has power to condone delay upto 30 days only over
normal period of 60 days from the date of receipt of the impugned order.

S. In view of above, I reject the appeal and uphold the impugned order and

direct appellant to pay service tax along with interest and penalty forthwith.

.2 3INIIEIHAT GART ST I TS 7T T [HITRT ITRIFd Ak I fmaT AT &,
9.1 The appeal filed by the Appellant is disposed off in above terms.

@ B
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By RPAD
To,

M/s. Manoj Yadav Rolling Mill & Labour | &, #=tsr aeg AT BT w9 A
Contractors, GIDC Industrial Area-332

Mithi Rohar, Gandhidham, District - PICTHCH, ﬁm FSRead TR
Kachchh 332, A gx, edenH, Sedr-weo.
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