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Passed by Shri. Kumar Santosh, Prihcipal Commissioner (Appeals),Rajkot
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Arising out of above mentioned Ol0 issued by Additionai/Joint/Deputy/Assistant Commissioner, Central Excise/ST / GST,
Rajkot / Jamnagar / Gandhidham -

RSt et F1 719 TF 9ar /Name & Address of theAppeliant&Respondent :-

Saurashtra Infra & Power Pvt. Ltd., Bharat CFS, Zone-I, Adani Port Road, Mundra, Kutch-
370421
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?\iy pe£sonﬂl!aggzjievednr by this Order-in-Appeal may file an/appeal to the appropriate authority in the following
way.
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Appeal to Customs, Excise & Service Tax Appellate Tribunal under Section 35B of CEA, 1944 / Under Section 86
oFgle Finance Act, 1994 an appeal lies to:-
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The special bench of Customs, Excise & Service Tax Appellate Tribunal of West Block No. 2, R.X. Puram, New
Delhi'in all matters relating to classification and valuation.
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To the West regional bench of Customs, Excise & Service Tax Appellate Tribunai (CESTAT) at, 27 Floor,
Bhaumali Bhawan, Asarwa Ahmedabad-380016in case of appeals other than as mentioned in para- 1(a) above
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The agFeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3 / as prescribed under Rule 6 of
Central Excise g%ppeal) Rules, 2001 and shall be accompanied against one which_ at least should be
accompanied vy~ a  fee of  Rs. 1,000/- Rs.5000/-, Rs.10,000/- where = amount  of
dutydemanu/mterest{ penalty/refund is %tq 5 lac.,'5 Lac to 50 Lac and above 50 Lac respectively m the form
of crossed bank draft in favolur of Asst. Registrar of branch of any nominated public sector bank of the place
where the bench of any nominated public séctor bank of the place_ where the bench of the Tribunal is situated.
Application made for grant of stay shall be accompanied by a fee of Rs. 500/-
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The apgeal under sub section (1) of Section 86 of the Finance Act, 1994, to the Appellate Tribunal Shall be filed
in quadruplicate in Form S.T.5  as prescribed under Rule 9(1) of the Service Tax Rules, 1994, and Shall be
accompanied by a copy of the order a%pealed against (one of which shall be certified c? ) and _ should be
accomfamed bji' a feesof Rs. 1000/- where the amount of service tax & interest demande penalty levied of
Rs. 5 Lakhs or’less, Rs.5000/- where the amount of service tax & interest demanded & penalty levied is more
than five lakhs but not exceeding Rs. Fifty Lakhs, Rs.10,000/- where the amount of service tax & interest
demanded & penalty levied is more than fifty Lakhs rupees, in the form of crossed bank draft in favour of the
Assistant Registrar of the bench of nominatéd Public Sector Bank of the place where the bench of Tribunal is
situated. / Application made for grant of stay shall be accompanied by a fe€ of Rs.500/-.
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The apgeal under sub section (2] and {24) of the secd 5 the Finance Act 1994, shall be filed in For ST.7 as
prescribed under Rule 9 (2) & 9(24) of the Service Tax Rules, 1994 and shall be accompanied by a copy of order
of Commissioner Central Excise or Commissioner, Central Excise (Appeals) (one of which shall be a certified
copy) and copy of the order passed by the Commissionsrauthorizing the Assistant Commissioner or Deputy
Commissioner of Central Excise/ Service Tax ic file the appeal before the Appellate Tribunal.
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For an appeal to be filed before the CESTAT, under Secticn 35F of the Central Excise Act, 1944 which is also
made applicable to Service Tax under Section 83 of the Finance Act, 1994, an appeal against this order shall lie
before the Tribunal on p:Iymer_lt of 10% of the duty demanded where duty or duty and penalty are in dispute, or
penalty, where penalty alone is in disputs, provided the amount of pre-deposit payable would be subject to a
ceiling of Rs. 10 Crores,
Under Central Excise and Service Tax, “Duty Demanded” shall include -

i) amount determined under Section 11 D;

11) amount of erronecits Cenvat Credit

Lake’n;
(1) amount &ayable under Rule 6 of the Cenvat Credit Rules
- provided further that the provisions of this Seciion shall not apply to the stay agphcation and appeals

pending before any appellate authority prior to the commencement of the Finance (No.2} Act, 2014.
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A revision %pplicanon lies to the Under Secretary, to the Government of India, Revision Application_Unit,
Ministry of Finance, Degartment‘ of Revenue, 4th Tloor, Jeevan Deep Building, Parliament Street, New Delhi’
110001, under Section 3SEE of the CEA 1944 i respect of the following case, governed by first proviso to sub-
section (1) of Section-35B ibid: :
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In case of any loss of goods, where the loss occurs in tramsit from a factory to a warehouse or to another factory
or irom one warehouse to another during the course of processing of the goods in a warehouse or in storage

whether 1n a factory or in a warehouse
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In case of rebate of duty of excise gn goods exported to any country or territory outside India of on excisable
material used in the manufacture of the goods which are exported to any country or territory outside India.
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In case of goods ‘exported outside India export to Nepal or Bhutan, without payment of duty.
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TCrgeod_lt of any duty allowed to be utilized towards payment of excise duty on final products under the provisions

of this Act or the Rules made there under such order is passed by the Commissioner (Appeals) on or aiter, the
date appointed under Sec. 109 of the Fmance (No.2) Act, 7 G98.
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The above application shall be made in duplicate in Form No. EA-8 as specified under Rule, 9 of Central Excise
(Appeals) REI)I%S, 2001 within 3 months ﬁPom the date on which the order sought to be gf)pealed against is
communicated and shall be accompanied by two copies each of the OIQ and Ordér-In-Appeal. It should also be
accompanied by a copy of TR-6 Challan evidencing pavment of prescribed fee as prescribed under Section 35-
EE of CEA, 1944, undér Mgjor Head of Account.
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%‘ggoreéizmﬁ a h'qz:ation shall be accompanied by a fee of Rs. 200/- where the amount involved in Rupees One
Lac or less ancEi) s. 1000/- where the amount involved is more than Rupees One Lac.
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if the order covers variousnumbers of order- in Original, fee for each O.I.O. should be paid in the aforesaid
manner, not withstanding the fact that the one appeal tc *he Appellant Tribunal or_the one application to the
Central ‘Govt. As the cas€ may be, is filled to avoid scriptoria work if excising Rs. 1 lakh fee of Rs. 100/- for
each.
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(g lication or O.1.0. as_the case may be, and the order of the adjudicating authority shall bear a
conuertC%)ey s%g.r%%pof Rs.6r.150 as prescribed under Schedulg—l in terms of the Court Fee Act,gl 975, as amended.
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Attention is also invited to the rules covering these and cther related matters contained in the Customs, Excise
and Service Appellate Tribunal {Procedure) Rules, 1082,
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For the elaborate, detailed §n<{ latest provisions relating to filing of appeal to the higher appellate authority, the
appellant may refer to the Departmenteal wcbsite wwnv.chec. gov.in.
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Appeal No: V2/31/GDM/2018-19

:: ORDER-IN-APPEAL ::

M/s Saurashtra Infra & Power Pvt. Ltd, Bharat CFS Zone 1, Adani
Port Road, Mundra, Kutch, Gujarat-370421 having Service Tax Registration
No. AAJCSO161NST001(hereinafter referred to as “Appellant”) filed
Appeal No. V2/31/GDM/2018-19  against Order-in-Original  No.
06/AC/Mundra/2017-18 dated 26.03.2018(hereinafter referred to as
‘impugned order’) passed by the Assistant Commissioner, CGST Division
Mundra, Gandhidham Commissionerate (hereinafter referred to as “lower

adjudicating authority”).

2.  The brief facts of the case are that the Appellant was operating
Container Freight Station (CFS) at Mundra and provided “Cargo Handling
Services”, “Storage and Warehousing Services”, “Goods Transport Agency
Service” and “Business Support Services”. During the course of CERA
Audit, it was found that the Appellant was running canteen in port
premises where food was served on chargeable basis and income was
booked under the head “canteen sales” during F.Y. 2013-14,2014-15 and
2015-16. It was alleged by Audit that Appellant had rendered canteen
services within the port area and therefore, the services would fall under
the purview of ‘port services’ in terms of Section 65(82) of the Finance
Act, 1994 (herein after referred to as “Act”) read with Section 65(105)(zn)
of the Act and the Appellant was liable to pay service tax.

2.2 Show Cause Notice No. V/15-06/Mundra/ADJ/2017-18 dated
08.11.2017 was issued calling the Appellant to show cause as to why
Service Tax of Rs. 22,05,134/- should not be demanded and recovered
under Section 73(1) of the Act, along with interest under Section 75 of the
Act and also proposed penalty under Sections 76,77 and 78 of the Act.

2.3 The above Show Cause Notice was adjudicated vide the impugned
order, which confirmed Service Tax of Rs. 22,05,134/- and ordered for its
recovery under Section 73(1) of the Act. along with interest under the

Section 75 of the Act and imposed penalty of Rs. 10,000/- Section 77 and
Rs. 22,05,134/- under Section 78 of the Act.

3. Being - aggrieved with the impugned order, the Appellant has

Qe —

Page 3 of 8



Appeal No: V2/31/GDM/2018-19

preferred appeal on the grounds, inter alia, as below :-

(i)  The appellant is a Container Freight Station, and has been providiné
the facility of canteen for the visitors and staff of the CFS, which is a
mandatory clause. They have shown this income in their balance sheet but
not in their ST-3 returns because they think that this service is exempted
from service tax as per clause 19 of exemption Notification No. 25/2012-
ST dated 20.6.2012 since their canteen is not air conditioned.

(i) The said canteen is in a public place, therefore suppression cannot
be alleged and extended period of limitation cannot be invoked and
relied upon case law of R. P. Shah - 2016(42) STR 839 (Tri Mumbai) duly
affirmed by the Hon’ble Supreme Court in 2016(44) STR J214 (SC).

(iii)  The port services are provided by the port authorities, or a person
authorized by them. In the present case, the appellant provided canteen
service within CFS which is mandatory obligation and cannot be covered

under ‘Port Service’.

4, Personal Hearing were fixed in the case on 18.3.2019, 2.4.2019,
18.4.2019, 5.5.2019 and 4.6.2019. However, neither any response/reply
came nor any person appeared on behalf of the Appellant on any of the
given five dates or on any date thereafter. Hence, | take up this appeal for
decision on the basis of available records and the grounds of Appeal as the
Appellant has been given sufficient opportunities to represent their case
but they failed to avail opportunities given to them.

Findings:

5. | find that the Appellant has complied with the provisions of Section
35F of the Act by depositing Rs. 1,65,385/- @7.5% of Rs. 22,05,134/- vide
Challan No. 00084 dated 5.5.2018, as declared by them in Appeal
Memorandum and the Commissionerate has not sent any report

contradicting their claim.

6. | have carefully gone through the facts of the case, the impugned
order and the grounds of appeal submitted by the appellant in the
memorandum of appeal. The issue to be decided is whether the impugned

EAD——
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Appeal No: V2/31/GDM/2018-19
order, in the facts of this case, is correct, legal and proper or not.

7. On going through the records, | find that the Appellant was
operating Container Freight Station (CFS) at Mundra; that the Appellant
was also running a canteen in their premises where food was being served
to staff of CFS, visitors etc. on the chargeable basis. The Adjudicating
authority has held that since this service was rendered within the port
area, the Appellant was liable to pay service tax under ‘port service’ in
terms of Section 65(82) of the Act read with Section 65(zn) ibid. The
Appellant in the Appeal Memorandum has mainly contended that their
canteen is not air conditioned and hence, they are exempted from service
tax in terms of clause 19 of Notification No. 25/2012-ST dated 20.6.2012,
as amended.

8. | find it is pertinent to examine the term ‘Port Service’ defined
under Section 65(82) of the Act, which reads as under:

“port service” means any service rendered within a port or other port, in
any manner;

(Emphasis Supplied)

8.1 Further, the terms ‘taxable service’ is defined under Section
65(105)(zn) of the Act, as under:

“to any person, by any other person, in relation to port services in a port, in any
manner :

Provided that the provisions of section 65A shall not apply to any service
when the same is rendered wholly within the port;”

8.2 The above definition is clear and unambiguous. Any service provided
within a port is covered under the definition of ‘Port Service’ and the
definition says that provisions of Section 65A of the Act shall not apply
when the same is rendered wholly within the port. In the present appeal,
the Appellant has not disputed that they operate within the port of
Mundra, also that they serve food to their staff and visitors in their
canteen situated within the port and has collected charges. All these facts
are not disputed by the Appellant, hence, in my view the service provided
for serving food in canteen within port area is covered under ‘Port
Service’ by virtue of provisions of Section 65(82) of the Act reproduced

R0 —
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Appeal No: V2/31/GDM/2018-19

supra and the Appellant is liable to pay service tax on consideration

received in this regard.

8. Regarding contention of the Appellant that their canteen is not air
conditioned and hence, they are exempted from service tax in terms of
clause 19 of Notification No. 25/2012-ST dated 20.6.2012, as amended, |
find it is pertinent to examine clause 19 of Notification No. 25/2012-ST
dated 20.6.2012 as under:

“19. Services provided in relation to serving of food or beverages by a
restaurant, eating joint or a mess, other than those having the facility of air-
conditioning or central air-heating in any part of the establishment, at any time

during the year;”

9. As per records, the Appellant was running canteen for serving food
to their staff. As per Cambridge dictionary, ‘canteen’ is defined as :
“a place in a factory, office, etc. where food and meals are sold, often at a

lower than usual price”

9.1 In view of above definition, canteen can not be said to be a
restaurant, an eating joint or a mess and hence, canteen run by the
Appellant is not covered by clause 19 reproduced supra. The Appellant is,
therefore, not eligible for exemption from service tax under Notification
No. 25/2012-ST dated 20.6.2012. |, therefore, hold that the Appellant is
liable to pay service tax on income booked under the head ‘Canteen Sales’
and the impugned order confirming demand of service tax of Rs.
22,05,134/- along with interest at applicable rate is correct, legal and
proper.

10. The Appellant has contended that since canteen is in a public place,
suppression cannot be alleged and extended period of limitation cannot be
invoked. | find that Section 68 of the Act casts liability on the service
providers to make payment of service tax on the taxable services rendered
by them. Merely because canteen is situated in a public place, it is not
correct to presume that the Appellant has not suppressed the facts from
the Department, when providing of food etc. to their staff was not
brought to the notice of the jurisdictional Service Tax Range/ Division

office and also not reflected in their Service Tax Returns. It is on record
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Appeal No: V2/31/GDM/2018-19

that non payment of service tax on this account was revealed only during
audit of the records of the Appellant. Had there been no audit of the
Appellant’s records, the non payment of service tax on income booked by
the Appellant in thié regard would have gone unnoticed and hence,
ingredients for invoking extended period under Section 73 of the Act very
much exist in the present case. Accordingly, | hold that the demand is not
barred by limitation. In this regard, | rely on the order passed by the
Hon’ble CESTAT, Chennai in the case of Six Sigma Soft Solutions (P) Ltd.
reported as 2018 (18) G.S.T.L. 448 (Tri. - Chennai), wherein it has been
held that,

“6.5 Ld. Advocate has been at pains to point out that there was no mala fide intention on
the part of the appellant. He has contended [that] they were under the impression that the
said activities would come within the scope of IT services, hence not taxable. For this
reason, Ld. Advocate has contended that extended period of time would not be invocable.
However, we find that the adjudicating authority has addressed this aspect in para-10 of the
impugned order, where it has been brought to the fold that appellant had not at all disclosed
the receipt of income in respect of the activities done by them in respect of services
provided by them in their ST-3 returns.

6.6 The facts came to lisht only when the department conducted scrutiny of the annual
reports, possibly during audit. In such circumstances, the department is fully justified in
invoking the extended period of limitation of five years.”

(Emphasis supplied)

10.1 Since, suppression of facts has been made by the Appellant, penalty
under Section 78 of the Act is mandatory. The Hon’ble Apex Court in the
case of Rajasthan Spinning & Weaving Mills reported as 2009 (238) E.L.T. 3
(S.C.) has held that once ingredients for invoking extended period of
limitation for demand of duty exist, imposition of penalty under Section
11AC is mandatory. The ratio of the said judgment is applicable to the
facts of the present case. |, therefore, uphold penalty of Rs. 22,05,134/-
imposed under Section 78 of the Act.

11.  In view of above, ] uphold the impugned order and reject the
appeal.

12.  3Ao&dr ganT gof & a8 I &l RAuert 3WiFd A& & Far smar
gl

12. The appeal filed by the Appellant is disposed off as above.
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Appeal No: VZ/31/GDM/2018-19

By R.P.A.D.

To, Jar,

M/s Saurashtra Infra & Power

Pvt. Ltd, A. "gRkrse 33T & ET ygaT

Bharat CFS Zone 1, Adani Port afaes

Road, Mundra, ’
District Kutch. ART zﬁtrm ST 1, S O

{3, :g”aTr, Siedl F<a|
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