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Passed by Shri. Kumar Santosh, Principal Commissioner (Appeals),Rajkot 
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Arising out of above mentioned 010 issued by Additional/Joint/Deputy/Assistant Commissioner, Central Excise/ST / GST, 

Ra)kot / Jamnagar / Gandhidham 

io1&1ii fl llT RTIT I9T /Name & Address of theAppeliant&Respondent :- 

Saurashtra Infra & Power Pvt. Ltd., Bharat CFS, Zone-I, Adani Port Road, Mundra, Kutch-

370421 
i 31T6i(3T1T5t) 1ti 'ot 1'i'leibd  so\3tTtT/ it1a<at t313T31IW cN4. i. tset J/ 
Any person aggrieved by this Order-rn-Appeal may file an appeal to the appropriate authority in the following 
way. 

lki ii  a rr  ari1Tir  iqiliui 1Io 3fT, eita attilHi 1944 $1 tim 3513 Nciecl 
r rrfa, 1994 T 5ii 86 3 PRr1h1Id  1/ 

Appeal to Customs, Excise & Service Tax Appellate Tribunal under Section 35B of CEA, 1944 / Under Section 86 
of the Finance Act, 1994 an appeal lies to:- 

'iff i s, io'or -t 't.. I t lrT o, i I 2, 
9 irv, fl 'Tft 1/ 

The special bench of Customs, Excise & Service Tax Appellate Tribunal of West Block No. 2, R.K. Puram, New 
Delhi m all matters relatmg to classification and valuation. 

ii  rç1i  NHii r iTSITilT qtpft a'fi' iftwr l' tiI5 sil4  ewn-fur (thf 
'TaH t3 Iot,, ti9,d,4-4Iit iTt3TT3iiIqic- ooW31o3t 'Ttgq 1/ 

To the West regional bench of Customs, Excise & Service Tax Appellate Tribunal (CESTAT) at, 2d  Floor, 
Bhaumali Bhawan, Asarwa Abmeaabad-380016m case of appeals other than as mentioned in para- 1(a) above 

fltrfu T39Trc It9T  (t)lii'fl,  2001, 3itTi 
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cn'lI Itt 1/ 

The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3 / as prescribed under Rule 6 of 
Central Excise (Appeal) Rules, 2001 and shall be accompanied against one Which at least should be 
accompanied by a fee of . Rs. 1 000/- Rs.5000/-, Rs.10,000/- where amount of 
dutydemanci/rnterest/penalty/refund is kpto 5 Lac.. 5 Lac to 50 Lac and above 50 Lac respectively rn the form 
of crossed bank draft in favour of Asst. Registrar of brancn of any nominated public sector .bank of the place 
where the bench of any nominated public sector bank of the .place where the bench of the Tribunal is situated. 
Application made for grant of stay shall be accompaniea by a lee of Rs. 500/- 

aiflt0p<i imi aTTi, rarftfttii,i994 rtiftr86U)3t9 1'i1Icrt 14I, 1994, 91) c1.  tñftti 
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'P 5 alT1liT'1VT 509ili cOct 31'4alT 50 9TttilvF3i ltiT: 1000/- 5 000/- 31'TalT 1Q000/- timir 
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The appeal under sub section (1) of Section 86 of the Finance Act, 1994, to the Appellate Tribunal Shall be filed 
in quadruplicate m Form S.T.5 as prescribed under Rule 9(1) of the Service Tax Rules, 1994, and Shall be 
accompamed by a copy of the order appealed against (one of which shall be certified copy) and should be 
accompamed by a fees of Rs. 1000/- where the amount iif service tax & interest demanded tIc, penalty levied of 
Rs. 5 Lakhs 0r1es5, Rs.5000/- where the amount of service tax & interest demanded & penalty levied i more 
than five lakhs but not exceeding Rs. Fifty Lakhs, Rs. 10,000/- where the amount of service tax & interest 
demanded & penalty levied is more than fi.fty Lakhs rupees, in the form of crossed bank draft in favour of the 
Assistant Registrar of the bench of nominated Public Sector Bnk of the place where the bench of Tribunal is 
situated. / Application made for grant of stay shall be accompanied by a fee of Rs.500/-. 
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The apieal under sub section (2) and (2A) of the section Sd the Finance Act 1994, shall be filed in For ST.7 as 
prescrioed under Rule 9 (2) & 9(2A) of the Service Tax Rules. 1994 and shall be accompanied by a copy of order 
of Commissioner Central Excise or Conimissioner, Central Excise (Appeals) (one of which shall be a certified 
copy) and copy of the order passed by the Commssionarauthotizing the Assistant Commissioner or Deputy 
Commissioner of Central Excise! Service Tax n  file the appeal before the Appellate Tribunal. 

9TF, 911T17 iCi ij191eIs: 314efil 17fl'itr. (iE1711 ti"ii 1944178Trr 35Tr91t .4ci ci Ott fFtir iftllftlr91 l99t iT'" 83 - 911 ifi911i1 iT 4  91 trT91  ifi-ifti 17rflt -" 
ci '-ici' ir'410 9 /ei Ot"TTr91 10 >t 191(lO/c) OtTh 1'"91t'1I I"niiici 4 'TI $41e11 "l 't"ui Oj1TI9T - 
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91Otc'1i ,tTi91inir'.  :. TIe"T'itl fliIc."# iil-i 4 
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(iii) "c.- - 
-4915ci 8'11791 .fl'-iIitciv  (4" 2 201491iT91qf4) ti'fii') 

For an appeal to be filed before the CESTAT, under Section 35F of the Central Excise Act, 1944 which is also 
made appiicable to Service Tax under Section 83 of the Finance Act, 1994, an appeal against this order shall he 
before the Tribunal on payment of 10% of the duty demanded where duty or duty and penalty are in dispute, or 
penaltr, where penalty alone is in dispute, proviaed the amount of predeposit payable would be subject to a 
ceiling of Rs. 10 Crores, 

Under Central Excise and Service Tax, "Duty Demanded" shall include: 
i) amount determined under Section ii 0; 
ii) amount of erroneous Cenvat Credit taken; 
iii) amount payable under Rule 6 of the Cenvat Credit Rules 

- provided further that the provis:ons of this Section shall not apply to the stay application and appeals 
pending before any appellate authority prior to the commencement of the Einance (No.2) Act, 2014. 

1T7r 1cl It 9lj95j'Ut 11T: 
Reviion app icati n to Govçrnmen  çf n,.ia:

_____ 791 11Iilci II1i i, iOi"i TttOt91994 ,./(l'r i7PT 3SEE 91 
IT591 '-4.4'fIi, 79fttT'ir 411149191 -ci-ci T91, 91T41T1 T'ifsr, iici -ie- i79191,  911791 NI, 917 o""fi-1 10001, 91IIT 

-'U-il '9TfT] ,i . . . . A revision apphcation lies to the Under Secretary, to the Government of India, Revision Application Unit, 
Ministry of Pinance Department of Revenue, 4th }'loor, Jeevan Deep Building, Parliament Street, New Delhi-
1 i000r, under Section 35EE of the CEA 1944 in respect of the following case, governed by first proviso to sub-
section (1) of Section-35B ibid: 

R ici oryr -iami ik4 niw7cft' 'ro'in o srer ij' i ji -i ii i- f4l inor ai ai 
Tr91T'i#1 art l'l-1 "had 17v ,s'T9T s -"ci 91 -il-i'i, raioi-  irrficrr 
U41I 7'TdI"1 91ci Thi 91icici Rl/ 
In case of any loss of goods, where the loss occurs in transit from a factory to a warehouse or to another factory 
or from one warehouse to another during the course of processing of the goods in a warehouse or in storage 
whether in a factory or in a warehouse 

4O .t-i 171i14Tr (Rc)91ciHn 4. 

In case of rebate of duty of excise on goods exported to any country or territory outside India of on excisable 
material used in the manufacture of the goods wnich are exported to any country or territory outside India. 

•ic'uo 9Ti19T4I / 
In case o goods exported outside India export to Nepal or Bhutan, without payment of duty. 

ic-n" oc'-llc'l 9 Jcl 7"Ti' 91 .T91 91 ,jty  t 91"4 ill" 9191 
'1Tar(sT91)91IJ 1ri i'15119'9'91(9 2).l9914tT"r 109°.Trt edO 91TTEovia 119TcidIciI)it17119T9T914 41N0  

Credit of any duty allowed to be utili7ed towards paymen.t of excise duty on final .products under the provisions 
of this Act or the Rules made there unaer sucn order is nassed by the Commissioner (Appeals) on or alter the 
date appointed under Sec. 109 of the Finance (No.2) Act, "1 998. - 

() iii-i 91 'nu EA 891 '"fl 4ta -0 II'"I i91( )21.ldid -'fl 2001 91)'i'919W5-ici', (1I(°.J91 "91 
311 f91il quj 91 39TT'513ic1Id 4 -.114) 91Tf1TI 1'97917.. 31iq'l 9191913191 49179f  31' 31"44T 41191if91 91ft4T'y'U4 1' U4 rf,,1TI 31191 

Otordlec'ait1Ot91,19448T0r35-EE919191ftcITfttr9191Tscici4'I91T31Ti91 91c917TR-6ncicinoIii4) 

Th .b1ove application shall be made in dxplicate in Form No. TA-S as specified under Rule, 9 of Central Excise 
(Appeals) RuIs, 2001 within 3 months irom the date on which the order sought to be appealed against is 
communicated and shall be accompanied by two copies each oi the 010 and Order-In-Appeal. It should also be 
accompanied by a copy of TR-6 Challan evidencing payment of prescribed fee as prescribed under Section 35-
EE of CEA, 1944, under Maior Head of Account. 

(vi) iciflaterajoci 31Ici(fci  Fke4a 1431'il'H 14 ol4) 'nGcr I . - 
• 131'ati T91rht91'4/31 o"d 9Tdci4 9131'719T9114200/- 91T919'9T9'ci 317'138't3119131"lcl '3d 1'91'IV41 9199191dII719T"4d 

1000./91t91931TiTleI lII'I 
The revisio4 application shall be accompanied by a fee of Es. 200/- where the amount involved in Rupees One 
Lac or less andRs. 1000/- where the amount involved is more than Rupees One Lac. 

(C) dji791i1191iT91913h  
14iii '-I( 91491d31'I 91Icilt3131T4'314l4I4-ldI(il 91T1T913i'twi 31Tviid d'I' 91Tr913IT31919{1I "Itch  71 / In case. 
if the order covers variousnumbers of order- in Original, fee for each O.LO. should be paid in the aforesaid 
manner, not withstanding the fact that the one appeal to the Appellant Tribunal or the one application to the 
Central Govt. As the case may be, is filled to avoid scrintoria it'ork if excising Rs. 1 lakh fee ol Rs. 100/- for 
each. 

(E) 9lT'ftt91 'I''-i4 9J591  41f''9191, 1975, 3T9t-I 4 i31'j'9Tt 91 4111174111791n4.'l i14T149''Tt '414iFld 6.50 -.-.'ii 911 'Uldl-l'1 
14 ftc-IdI4l'-II31TTI / . - 

ne copy of application or 0.1.0. as the case may be, and the order of the adjudicating, authority shall bear a 
court fe stamp of Rs.6,50 as prescribed under Sdhedule-I in tejins of the Court Fee Act,1975, as amended. 

(F) 4)cii l41491 oc-Uc f) 17 Ia 4't ''rfiic-  (9114"  iil1) i'-ni-'), 1982 W 9'fhl91 191 14-14r 9191f4191 dId-' 91 
O (lii fci 9914 '111 ci f14hfllT *7 347 SiT till -i 41931111111 Fr'I 91191 I 
Attention is also invited to the rules covenn" these and other related matters contained in the Customs, Excise 
and Service Appellate Tribunal (Procedure) 14u1es, 1982. 

(G) ip47fti 9Tf491Tft 94 411491 ei-i a'-1 17 59114. .. 591 -i4)-icici 1410311 1)'t, 31149T31T f4SlTTft9' 100ltr- 
www.cbec."ov,in 91 949' p91 4  I / 
For the elaorate detailed and latest orovisons relatm" to filing of appeal to the higher appellate authority, the 
appellant may ref'er to the Departmental wcbsitc wwv.cec.gov.in. 



Appeal No: V2/31/GDM/2018-19 

:: ORDER-IN-APPEAL::  

M/s Saurashtra Infra U Power Pvt. Ltd, Bharat CFS Zone 1, Adani 

Port Road, Mundra, Kutch, Gujarat-370421 having Service Tax Registration 

No. AAJCSO1 61 NSTOO1 (hereinafter referred to as "Appellant") filed 

Appeal No. V2/31 /GDM/2018- 19 against Order-in-Original No. 

06/AC/Mundra/2017- 18 dated 26.03.2018(hereinafter referred to as 

'impugned order') passed by the Assistant Commissioner, CGST Division 

Mundra, Gandhidham Commissionerate (hereinafter referred to as "lower 

adjudicating authority"). 

2. The brief facts of the case are that the Appellant was operating 

Container Freight Station (CFS) at Mundra and provided "Cargo Handling 

Services", "Storage and Warehousing Services", "Goods Transport Agency 

Service" and "Business Support Services". During the course of CERA 

Audit, it was found that the Appellant was running canteen in port 

premises where food was served on chargeable basis and income was 

booked under the head "canteen sales" during F.Y. 2013-14,2014-15 and 

2015-16. It was alleged by Audit that Appellant had rendered canteen 

services within the port area and therefore, the services would fall under 

the purview of 'port services' in terms of Section 65(82) of the Finance 

Act, 1994 (herein after referred to as "Act") read with Section 65(105)(zn) 

of the Act and the Appellant was liable to pay service tax. 

2.2 Show Cause Notice No. V/15-06/Mundra/ADJ/2017-18 dated 

08.11.2017 was issued calling the Appellant to show cause as to why 

Service Tax of Rs. 22,05,134/- shouLd not be demanded and recovered 

under Section 73(1) of the Act, along with interest under Section 75 of the 

Act and also proposed penalty under Sections 76,77 and 78 of the Act. 

2.3 The above Show Cause Notice was adjudicated vide the impugned 

order, which confirmed Service Tax of Rs. 22,05,134/- and ordered for its 

recovery under Section 73(1) of the Act. along with interest under the 

Section 75 of the Act and imposed penalty of Rs. 10,000/- Section 77 and 

Rs. 22,05,134/- under Section 78 of the Act. 

3. eing aggrieved with the impugned order, the Appellant has 
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AppeaL No: V2/31/GDM/2018-19 

preferred appeal on the grounds, inter alia, as below 

(I) The appellant is a Container Freight Station, and has been providing 

the facility of canteen for the visitors and staff of the CFS, which is a 

mandatory clause. They have shown this income in their balance sheet but 

not in their ST-3 returns because they think that this service is exempted 

from service tax as per clause 19 of exemption Notification No. 25/2012-

ST dated 20.6.2012 since their canteen is not air conditioned. 

(ii) The said canteen is in a public place, therefore suppression cannot 

be alleged and extended period of limitation cannot be invoked and 

relied upon case law of R. P. Shah - 2016(42) STR 839 (Tn Mumbal) duly 

affirmed by the Hon'ble Supreme Court in 2016(44) STR J214 (SC). 

(iii) The port services are provided by the port authorities, or a person 

authorized by them. In the present case, the appellant provided canteen 

service within CFS which is mandatory obligation and cannot be covered 

under 'Port Service'. 

4. Personal Hearing were fixed in the case on 18.3.2019, 2.4.2019, 

18.4.2019, 5.5.2019 and 4.6.2019. However, neither any response/reply 

came nor any person appeared on behalf of the Appellant on any of the 

given five dates or on any date thereafter. Hence, I take up this appeal for 

decision on the basis of available records and the grounds of Appeal as the 

Appellant has been given sufficient opportunities to represent their case 

but they failed to avail opportunities given to them. 

Findings:  

5. I find that the Appellant has complied with the provisions of Section 

35F of the Act by depositing Rs. 1,65,385/- @7.5% of Rs. 22,05,134/- vide 

Challan No. 00084 dated 5.5.2018, as declared by them in Appeal 

Memorandum and the Commissionerate has not sent any report 

contradicting their claim. 

6. I have carefully gone through the facts of the case, the impugned 

order and the grounds of appeal submitted by the appellant in the 

memorandum of appeal. The issue to be decided is whether the impugned 
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Appeal No: V2/31/GDM/2018-19 

order, in the facts of this case, is correct, Legal and proper or not. 

7. On going through the records, I find that the Appellant was 

operating Container Freight Station (CFS) at Mundra; that the Appellant 

was also running a canteen in their premises where food was being served 

to staff of CFS, visitors etc. on the chargeable basis. The Adjudicating 

authority has held that since this service was rendered within the port 

area, the Appellant was Liable to pay service tax under 'port service' in 

terms of Section 65(82) of the Act read with Section 65(zn) ibid. The 

AppeUant in the Appeal Memorandum has mainly contended that their 

canteen is not air conditioned and hence, they are exempted from service 

tax in terms of clause 19 of Notification No. 25/2012-ST dated 20.6.2012, 

as amended. 

8. I find it is pertinent to examine the term 'Port Service' defined 

under Section 65(82) of the Act, which reads as under: 

"port service" means any service rendered within a port or other port, j 
any manner; 

(Emphasis Supplied) 

8.1 Further, the terms 'taxable service' is defined under Section 

65(105)(zn) of the Act, as under: 

"to any person, by any other person, in relation to port services in a port, in any 
manner 
Provided that the provisions of section 65A shall not apply to any service 
when the same is rendered wholly within the port;" 

8.2 The .above definition is clear and unambiguous. Any service provided 

within a port is covered under the definition of 'Port Service' and the 

definition says that provisions of Section 65A of the Act shall not apply 

when the same is rendered wholly within the port. In the present appeal, 

the Appellant has not disputed that they operate within the port of 

Mundra, aLso that they serve food to their staff and visitors in their 

canteen situated within the port and has collected charges. AU these facts 

are not disputed by the Appellant, hence, in my view the service provided 

for serving food in canteen within port area is covered under 'Port 

Service' by virtue of provisions of Section 65(82) of the Act reproduced 
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Appeat No: V2/31/GDM/2018-19 

supra and the Appellant is Liable to pay service tax on consideration 

received in this regard. 

8. Regarding contention of the Appellant that their canteen is not air 

conditioned and hence, they are exempted from service tax in terms of 

clause 19 of Notification No. 25/2012-ST dated 20.6.2012, as amended, I 

find it is pertinent to examine clause 19 of Notification No. 25/2012-ST 

dated 20.6.2012 as under: 

"19. Services provided in relation to serving of food or beverages by a 

restaurant, eating joint or a mess, other than those having the facility of air-

conditioning or central air-heating in any part of the establishment, at any time 

during the year;" 

9. As per records, the Appellant was running canteen for serving food 

to their staff. As per Cambridge dictionary, 'canteen' is defined as: 

"a place in a factory, office, etc. where food and meals are sold, often at a 

lower than usual price" 

9.1 In view of above definition, canteen can not be said to be a 

restaurant, an eating joint or a mess and hence, canteen run by the 

Appellant is not covered by clause 19 reproduced supra. The Appellant is, 

therefore, not eligible for exemption from service tax under Notification 

No. 25/2012-ST dated 20.6.2012. I, therefore, hold that the Appellant is 

liable to pay service tax on income booked under the head 'Canteen Sales' 

and the impugned order confirming demand of service tax of Rs. 

22,05,134/- along with interest at applicabLe rate is correct, legal and 

proper. 

10. The Appellant has contended that since canteen is in a public place, 

suppression cannot be alleged and extended period of limitation cannot be 

invoked. I find that Section 68 of the Act casts liability on the service 

providers to make payment of service tax on the taxable services rendered 

by them. Merely because canteen is situated in a public place, it is not 

correct to presume that the Appellant has not suppressed the facts from 

the Department, when providing of food etc. to their staff was not 

brought to the notice of the jurisdictional Service Tax Range/ Division 

office and also not reflected in their Service Tax Returns. It is on record 
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Appeat No: V2/31/GDM/2018-19 

that non payment of service tax on this account was revealed only during 

audit of the records of the Appellant. Had there been no audit of the 

AppeLLant's records, the non payment of service tax on income booked by 

the Appellant in this regard would have gone unnoticed and hence, 

ingredients for invoking extended period under Section 73 of the Act very 

much exist in the present case. AccordingLy, I hold that the demand is not 

barred by Limitation. In this regard, I rely on the order passed by the 

Hon'ble CESTAT, Chennai in the case of Six Sigma Soft Solutions (P) Ltd. 

reported as 2018 (18) G.S.T.L. 448 (Tn. - Chennal), wherein it has been 

held that, 

"6.5 Ld. Advocate has been at pains to point out that there was no malajIde intention on 
the part of the appellant. He has contended [that] they were under the impression that the 
said activities would come within the scope of IT services, hence not taxable. For this 
reason, Ld. Advocate has contended that extended period of time would not be invocable. 
However, we find that the adjudicating authority has addressed this aspect in para-lO of the 
impugned order, where it has been brought to the fold that appellant had not at all disclosed 
the receipt of income in respect of the activities done by them in respect of services 
provided by them in their ST-3 returns. 

6.6 The facts came to light only when the department conducted scrutiny of the annual 
reports, possibly during audit. In such  circumstances, the department is fuiiy justified in 
invoking the extended period of limitation of five years." 

(Emphasis supplied) 

10.1 Since, suppression of facts has been made by the Appellant, penalty 

under Section 78 of the Act is mandatory. The Hon'ble Apex Court in the 

case of Rajasthan Spinning Weaving MilLs reported as 2009 (238) E.L.T. 3 

(S.C.) has held that once ingredients for invoking extended period of 

Limitation for demand of duty exist, imposition of penalty under Section 

IlAC is mandatory. The ratio of the said judgment is applicable to the 

facts of the present case. I, therefore, uphold penalty of Rs. 22,05,134/-

imposed under Section 78 of the Act. 

11. In view of above, I uphold the impugned order and reject the 

appeal. 

12. flcctdI cc1I'u *I 3T4tr r lc.lu j.ictc1 1, 1I iicii 

12. The appeaL filed by the Appellant is disposed off as above. 
\f' 
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Appeat No: VL/i1/(iLM/ZO18-19 

By R.P.A.D.  

To, 
M/s Saurashtra Infra & Power 
Pvt. Ltd, 
Bharat CFS Zone 1, Adani Port 
Road, Mundra, 
District Kutch. 
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