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0.1.0. No. 
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1i.ik/ 
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27-03-20 18 

ill spftar ei (Order-In-Appeal No.): 

KCH-EXCUS-000-APP-074-2019 

s1lf tr tti 
Date of Order: 08.07.2019 

"1 I i •5• ' 9-1-ft / 
Date of issue: 

08.07.2019 

ifl -ii. 1al -rn (l1tf), roqI RI Tft/ 

Passed by ShriKumar Santosh, Principal Commissioner (Appeals),Rajkot 

• 5PT 3I,th/ 3Tr9r, 1'li 'iciI  9/ I/41l1, 

i'i/iv /rfftt WI [Ici 'iil i 
Arising out of above mentioned 010 issued by Additional/Joint/Deputy/Assistant Commissioner, Central Excise/ST / GST, 

Rajkot / Jamnagar / Gandhidham 

1&\4i'lI T9TW '' iti /Nanie & Address of theAppellant&Respondent :- 

Saurashtra Infra & Power Pvt. Ltd. Bharat CFS, Zone-il, Adani Port Road, Mundra, Kutch-

370421 
oT4 i<  tiI lclrii   Tt9'tii /1tuUI 5fWT iT'ltrt 'ItK 'eq. I4dI 

Any person aggrieved by this Order-in-Appeal may ifie an appeal to the appropriate authority in the following 
way. 

ki 9j,'q  e-i 'li iite. ar11w iiIttrur sit/f svit, -/ik  rjsr srtil-t/fWW .1944 4t tlflT 35B ciH 
t*f irf1irw, 1994 5T9TT 86i .1 ..1i / 
Appeal to Customs, Excise & Service Tax Appellate Tribunal under Section 35B of CEA, 1944 / Under Section 86 
of the Finance Act, 1994 an appeal lies to:- 

cjj rPiiIt T11t 1I4  1IiI W#tW c1Isi'l S(J5P 1 /-.< ittl  fPT 41ö, 1l9 t 2, 
a1TI/ 

The special bench of Customs, Excise & Service Tax Appellate Tribunal of West Block No. 2, R.K. Puram, New 
Delhi in all matters relating to classilication arid valuation. 

  fai l(ai fTW #tiTre45Ie s /f/i tIITT srfr1 
siftti r,,rg1-W, eifl iisir i1T i 41I,ll'i- 5oo  <11T 'lkll '9Tf1 1/ 

To the West regional bench of Customs, Excise & Service Tax Appellate Tribunl (CESTAT) at, 2' Floor, 
Bhaumali Bhawan, Asarwa Ahmedabad-3800 lflin case of appeals other than as mentioned in para- 1(a) above 

3ttMtW Ti1TfltitUT TWiT iTiT cn' j"e fluii'fl, 2001, W 6 Ffhr1e  
'i' EA-3 rT TWWitilTeI.1I '9Tfit/ I   WWWsIId aTi1-, 'li sc'1I'i 

a*  1r,5  'sie T50iits evi1  a T5OTiT  sri /9T5riTlt: 10OO/-i  5 0O0/TsiW 
isrr 10 0O0/- IT fkitifttr sii *icu fti msl'ft9- srr aTipiTer d4)  -itel ci 51Drn 

j4 W  IIqI1'I i1W sii I 4I I "iil &(eIIcl 'P ii' 'iI'ii '(1TfT I TiuI1liT 5T lT iT1TW I4 
9lNei W 9t-u '5Tft "iI srflht artsftrr aTrrlTf UT *1-  riiei farrr I P.TIW iTrr ( aiTft)'s 1 iiiee-'rW srrsr 500/- 
1siu1.o ty-e. 'it e..-ii iii / 

The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3 / as prescribed under Rule 6 of 
Central Excise (Appeal) Rules, 2001 and shall be accompanied against one Which at least should be 
accompamed . ny a fee of . Rs. 1 000/- Rs.000/-, Rs.10,000/- where •  amount of 
dutydemand/interest/penalty/refund is uptq 5 Lac. 5 Lac to 50 Lac and above 50 Lac respectively in the form 
of crossed bank draft in favour of Asst. Registrar ot branch of any nominated public sector bank of tile place 
where the bench of any nominated public sector bank of the place whre the bench of the Tribunal is situated. 
Application made for grant of stay shall be accompanied by a lee of Es. too/- 

a15Tfr1T3tiT, 10   1ic'fl, 1994, 9(l)if dbucl  Tifci 
' S.T - W e'. 5TfT itO9T fticr 'ie aiir Itisi iisr elt e41  j, sdl srraT W (si W rr55  sif 

i-iI aliT .le sf( 1psrr'-i-  'ii eie rlTe1,&1ll t ce aliT eeiei rr5r cI.iI,ei 5 ei' srr rwer 
c irr,50 9TtT  TT 50 5TR e'i'. W WW9T: 1,000/- cci, 5,oQO/- ec iTWT 1Q,000/.- ocli silT 

trrftici esii fsTi1 (ct silT JTlT, "ii1TW 1W.4NflIll't'.'I 11It 9  'i1Iil I W5Tf41 
.iiT'i  iTetsil ct iT[Tf 'IIi ac I'I1'liI 'Iii '9f1 I  UT Icdsisi UT1TT, ' 'I ST WWT'siTfTI 'iI 

CIII 1/ 

The appeal under sub section (1) of Section 86 of the Finance Act, 1994, to the Appellate Tribunal Shall be filed 
in quadruphcate in Form S.T.5 as prescribed under Rule 9(1) of lie Service Yax Rules, 1994, and Shall be 
accompanied by a copy of the order appealed a"arnst (one ot •which shall be certified copy) and should be 
accompanied by a fees of Rs. 1000/- where the amount of service ax & interest demanded & pena,lty levied of 
Rs. ) Lakhs orJess, Rs.5000/- where the amount of service tax & interest demanded & penalty levied i more 
than five lakhs but not exceeding Rs. Fifty Lakhs, Es. 10,OQO/- where the amount of service tax di interest 
demanded & penalty levied is more than fifty Lakhs rupees, in the form of crossed bank draft in favour of the 
Assistant Registrar of the bench of nominated Public Sector Bank of the place where the bench of Tribunal is 
situated. / Application made for grant of stay shall be accompanied by a fee of Rs.500/-. 

(B) 



(C) 

(i) 

-i 3r((4,1994 PTtT 863-tflR13F Ci) (IAf th'eT r 1i 5T9) r fifl, 1994 ftFf 9(2)TT 
9(2A) o - T9iIT)F ' -i ST 7 - t-- - -'fl - - I p' -  (sTs) iti$if I' i,iat  Tr 
iTitT 31T51 Cc'IO st'. (9F F u, PTt FTttT (ITft TfT) ?31r 5jF 11 iPF5it 35T Pit is 

-I I  i itft-ft'r rfitiw'iir ar , a - ' - - - or rrr?.r aa 4) 5) 4'r I / The appeal under sub section (2) and GA) of the sectic'r. 86 the Finance Act 1994, shall be filed in For ST.7 as 
prescnbed under Rule 9 (2) & 9(2A) of the 3er"oe Tax es, i994 arid shall be accompanied by a copy of order 
of Commissioner Central Excise or Com:ssioner. CF rio-al Excise (Appeals) (one of which shall be a certified 
copy) and copy of the order nassed by rec Ccririsaonera.uthoilzmg the Assistant Commissioner or Deputy 
Comrmssioner of Central Excise!  Service Tax to flit the apneal before the Appellate Tribunal. 
4'iai aia 15tFaaer 2,tttidT J'eiTo- (F) Fii-1t'aia-i -caii tt53  IF 1944 (fr PTTT 
35To- i-i 9T Iaa i994 83 .T' 3T T TF F 

3y9./ 5r7 j QP -  (flO/ al-n IaiPi aia -a Fflr faiP 
I fli 9TF sT1 0-aarr -mtxp xpTTF,r9TI 

(i)  
(ii)  
(iii)  

i,F 2) a 2014F FCi4) rfCi)  ai oeifl'i 
T irr.ri-r / 

For an appeal to be filed before the CESTtT. crider Section 35F of the Central Excise Act, 1944 which is also 
made applicable to Service Tax under Section 83 of the Pinance Act, 1994, an appeal against this order shall lie 
before the Tribunal on payment of 10% of the tCitv demanded where duty or duty and penalty are in dispute, or 
penalty, where penalty alone is in dispite, provided the amount of pre-deposit payable would be subject to a 
ceiling of Rs. 10 Crores, 

Under Central Excise and Service Tax, "Dur Demanded" shall include: 
i) amount deteunined under Section '1 U; 

amount of erroneous Cenvat Credit taken; 
ii) amount payable under Rule 6 of the Cenvat Credit Rules - 

- provided further that the provisions of this Section shall not apply to the stay application and appeals 
pending before any appellate authority prior tc the commencement of the F'inance (No.2) Act, 2014. 

iTi3T itat< iit9rur 38FF: - 
Reviion,app icati ii to ovrnmen  çfriam: ,. _______ 
s itrtrF't - aiaa . e-ti aTe4a.l,,994 Fru  35EE 

'-iaN ,9TThTtt FTFFT 7FT, 'i ie. TF .RTT, srift aa-, aa-i aa a'-t, FPF aol, 9 ff-1 10001, FT -eal 
9TII / . . . 

A revision application lies to the Under Secretary, to the Government of India, Revision Application Unit, 
Ministry of Finance Depanment of Reveane. 4th F'loo:. ,ieevan Deep Building, Parliament Street, New Delhi-
1 i000r. under Section 35EE of the CEA 1944 in respect of the following case, governed by first proviso to sub-
section (1) of Section-35B ibid: 

an  taal.1.FalaciF,as s Il%.ftF5Fti't. -ella-iF   T3(FTa,-f5rl 
:o-nt, t7Fr en se as ain-i, ft aa,-i rr 

F-isaiia a,ai / 
In case of any loss of goods, where the loss occurs in transit from a factory to a warehouse or to anotl er factory 
or from one warehouse, to another duri"p the -course of processing of the goods in a warehouse or in storage 
whether in a factory or m a warehouse 

a a F a PT 9TF  F FT'"t T a i's FT I a Pe-t W F (C.l -) F PTFit F 
PTwv-e aI fr4 PTFTFro-9t / S 
In case of rebate of duty of excise on goods exoorted to any country or terntonr outside India of on exçisaoie 
material used in the manufacture of the goods 9hich are exported to any country or terntory outside India. 

FftiOIFTFFT1Ff -TF TPiaI aIiTFfitI / 
In case oCgoodsexported outside Indiaxoort to Nëoal or Ehutan, without jayrnent of duty. 

fir caIFitaIa-I 1e FTFF1la o- TT,: iiff-YH ftciaci a-a 

piT 7 
C/edit of any duty allowed to be utilized towarpis payment of excise duty on final products under the provisions 
of this Act or the Rules made there under sucri order is passed oy the Commissioner (Appeals) on or after, the 
date appointed under Sec. 109 of the Finance (No.2) Act. '1998. 

(v) aTi's i FTV1TPI-eaI EA-8it, Ot -'s [ , y 
3T1Io,UI3PT tt9rSII4)'sIIJ 'Tn 
yra-s,a 1,'sIs 3TIFF, 1944t iITTt 35-Ell F FTiTFTF55r JF iIsIaIl FPTtF' F'Pf FTTR-6 t'AIcI a-ia FT 'sI-lI 

Ig'I / - . . . - 
The above application snail e made in dupocate in Form No. EA-8 as specified under Rule, 9 of Central Excise 
(Appeals) Rufes, 2001 within 3 montris mrn the date on winch the order sought to be appealed aealnst is 
communicated and shall be accompaniec by rivo copies each of: the 010 and Order-In-Appeal. It should also be 
accompanied by a copy of T,R-6 Challan evidencng payment in prescribed fee as prescribed under Section 35-
EE of CEA, 194, under Maior  Head of Account. 

(vpi 
a-i PT 'FP'yf9T'xpn'200/- PT 9tF-4 'sit1illF an a-ia aa 

1000/FTlPPTa I/I 
The revision appication shall be accompan:ed by a fee of R. 200/- where the amount involved in Rupees One 
Lao or less andRs. 1000/- where the amcunr'.nvolved is more than Rupees One Lac. 

(D 'T'7P' ilT9TF a aa 3FT91 IaiT9TflP -PF &FT 'FT9TF P'99omFftT 'soil PTI 'P'91TTiT 
''t (11 IFtFT1TrnTFFFI'nN. FT Fpl9Pwlllrifr "ildI I / In case, 
if the order covers variousnumbers of order- n Original, fee for each 0.1,0. should be paid in the aforesaid 
manner not withstanding the fact that the one anneal to the Appellant Tribunal or the one application to the 
Central Govt. As the case may be, is filled to avciid scriptoria work if excising Rs. 1 lakh fee oT Rs. 100/- for 
each. 

(F) FnfThr -.flal-15 9jSF 1ff11itFF 1975, PTtT-i NPTO T0t 1.ITli)r  iTF tFiT9 i(TF iC) p s'(ft9 6.50 cit FT -al-il-ia 
toll PT1VI / -. 

One copy of applicatidn or 0.1.0. as the case may be, and the order of the adjudicating authority shall bear a 
court fee stamp of Rs.6.50 as prescribed under Sdhedule-I in terms of the Court Fee Act,1975, as amended. 

4lu FF a-s"l aia Uia,a -' .n T- (  i'3i) Pi.ia,a'-fl 1982 FP'tF t'F "iaCJF aN-li FT 
at', ala P rFriilpPTta,'l pall', ri--' ', ii / 

Attention is also invited to the rules covertro- these and other related matters contained in the Customs, Excise 
and Service Appellate Tribunal (Procedure) au.ieS, i982. 

(C-) ,i, p-{i-.fla itTflFr/t PIT 314)s PTftF at -I a°T 4  C)-1  ilo- -ll--Iaa \4IailT9T 1, il4)iI" liti.Triftit aiIs- 
www.cbec.aov.in  PIT I J - - . - 
For the ela'orate detailed and latest provisions relating to dine of appeal to the higher appellate authority, the 
appellant may re1er to the Departmental website www.cbec.gov.in. 



ved with the impugned order, the Appellant has 
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3.  

- Appeallo:V2/32/GDM/2O18-19 

:: ORDER-IN-APPEAL::  

M/s Saurashtra Infra a Power Pvt. Ltd, Bharat CFS Zone 1, Adani 

Port Road, Mundra, Kutch, Gujarat-370421 having Service Tax Registration 

No. AAJCSO1 61 NST001 (hereinafter referred to as "Appellant") filed 

Appeal No; V2/32/GDM/2018-19 against Order-in-Original No. 

7/AC /Mundra/ 2017-18 dated 27.03.201 8(hereinafter referred to as 

'impugned order') passed by the Assistant Commissioner, CGST Division 

Mundra, Gandhidnam Commissionerate (hereinafter referred to as "lower 

adjudicating authority"). 

2. The brief facts of the case are that the Appellant was operating 

Container Freight Station (CFS) at Mundra and provided "Cargo Handling 

Services", "Storage and Warehousing Services", "Goods Transport Agency 

Service" and "Business Support Services". During the course of CERA 

Audit, it was found that Appellant had availed Cenvat credit of certain 

services during the period from 2011-12 to 2015-16, which were allegedly 

not qualified as input service in terms of Rule 2(1) of the Cenvat Credit 

Rules, 2004 (hereinafter referred to as "CCR,2004"). 

2.2 Show Cause Notice No. V/15-5!MundraIDSCN/2017-18 dated 

6.11.2017 was issued calling upon Appellant to show cause as to why 

Cenvat credit of Service Tax of Rs. 20,34,019/- should not be disallowed 

and recovered from them under Rule 14 of CCR,2004 read with Section 

73(1) of the Finance Act, 1994 (hereinafter referred to as "Act") along 

with interest under Rule 14 ibid read with Section 75 of the Act and 

proposing imposition of penalty under Rule 15 of CCR,2004 read with 

Section 78 of the Act and penalty under Section 77 of the Act. 

2.3 The above Show Cause Notice was adjudicated vide the impugned 

order, which disallowed Cenvat credit of Rs. 20,34,019/- and ordered for 

its recovery along with interest under Rule 14 of CCR,2004 and also 

imposed penalty of Rs. 20,34,019/- under Rule 15 of CCR,2004 read with 

Section 78 of the Act and penalty of Rs. 10,000/- under Section 77 of the 

Act. 



Ap7ei No: /32IGDM/2O18-9 

preferred appeat 
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contested by thi t;i 
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18.4.2019, 55.:i 
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for decision on th.  

credit of Rs. 9,28,649/- as 

' been evrd by them on 
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vred v'thin the definition of 
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c,ded is whether the impugned 

s correct, egai. and proper 
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envat credit on the ground that 

: : def1ni.ion of %nput service' in 

AppeUar hs not contested 

6. have c'e.W• 

order and grou.; 

memorandum ci 

order disaRowing • : - 

or not. 

7. find that. tc; •.. 

20,34,0iI- du'n 

lower adjud at r- r. 
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Appeat NV2/32/GDM/2O18-19 

confirmation of Cenvat credit of Rs. 9,28,649/- as detailed in Annexure-A 

to SCN but challenged the impugned order so far as it relates to Cenvat 

credit of Rs. .11,05,370/- detailed in Annexure-B to SCN on the grounds 

that these services are covered within the definition of 'input service' 

under Rule 2(l) of CCR, 2004 and these services were used in relation to 

provision of their taxable output services and not covered under the 

exclusion clause of Rule 2(1) ibid. 

7.1 I find that the Appellant has not contested impugned order 

dsallowing Cenvat credit of Rs. 9,28,649/- detailed in Annexure-A of SCN. 

I, therefore, uphold the impugned order confirming demand of Cenvat 

credit of Rs. 9,28,649/-, interest at appropriate rate on this amount and 

penalty of Rs. 9,28,649/- imposed on them under RuLe 15 of CCR,2004 

read with Section 78 of the Act. 

7.2 Regarding confirmation of remaining Cenvat credit of Rs. 

11,05,370/- as detailed in Annexure-B of SCN, I find that the impugned 

order is vague and non-speaking order. The lower adjudicating authority 

has not spelt out nature of services availed by the Appellant and how the 

said services are not covered under the definition of input service in terms 

of Rule 2(1) of CCR, 2004. The Appellant has also given only break up of 

services in the Appeal Memorandum without giving description of each of 

the input services availed by them. The Appellant has attached copies of 

few invoices in Appeal Memorandum but, it is not sufficient to arrive at a 

decision. Unless, detailed information is available on records, it is not 

possible to decide admissibility of Cenvat credit. The Appellant did not 

appear in Personal Hearing despite five opportunities were granted to 

them. Under the circumstance, availability of Cenvat credit cannot be 

decided on the basis of records available before me and hence, the matter 

is requiredto be remanded to the Lower adjudicating authority for passing 

a reasoned and speaking order. 

8. I find that remanding matter to the tower adjudicating authority is 

legal and proper in Light of the decision of the Hon'ble CESTAT in the case 

of Singh Alloys (P) Ltd. reported as 2012(284) ELT 97 (Tn-Del), wherein it 

is held that power to remand in appropriate cases is inbuilt in Section 

1T
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fi i-r 

By R.P.A.D. T1? 

To, 
M/s Saurashtra nfra & P' 
Pvt. Ltd, 

. 

Bha rat CFS Zone i, 
Adani Port Road, Mundr, 

District Kutch. 

(T ___ 

tiii d(31ic1) 

-w'i & '-HcH. 

i' 1, 31cIa-1 L' 

.:p;: No: \O.!3LfGDMI2O18-9 

35A(3) of the ... even fcer amendment, The 

Hon'ble CESTA 'a 5ei wr Products Ltd. 

reported as 201 : (Tfl . .. .. . aLso heLd that Commissioner 

(Appeals) has ineK'er.t : 'ae under the provisions of 

Section 35A(3) ol L. 

Court, in Tax Ar::::. 

that even after 'sen. .: 

194 in 2011, th Cm:. 

944. Th: -onhLe Gujarat High 

ociated H3tes Ltd. has held 

?,.(3) of he Centrat Excise Act, 

• ; powers to remand. 

9. n view of hove, hc :.t th : fit case to remand the matter 

back to the jurisdictior •;...t1ty for de-novo adjudication. 

The appellant is directed a ;'rant records and documents in 

support of their contentf'. •• :r 3: .iys from the receipt of this order 

to the Lower adjudcatir '::rty, ;h shaLL decide the admissibiLity of 

Cenvat credit of secvc Rs, . O370/- and pass reasoned and 

speaking order within 3 pt of this order after fair and 

reasonable oppoctunit explain their case. 

10. AccordingLy, uphY. hc .ied order for confirmation of 

demand, recovery of Thterest. and im:ion of penalty for availment of 

Cenvat credit of Rs. 9S4 hut aside the impugned order for 

Cenvat credit of Rs. I 37/- r1 n'd the matter back to the tower 

adjudicating authority o T,d.ed :sh giving the Appellant fair and 

reasonable opportunity to th' 

11. 3fl4tr T f T q 34'1ctc1 RFi 1it Icll 

11. The appeal fied b i: v:eRar disposed off as above. 
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.,peai No: V2/32/GDM/201&19 
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