: (i) 1 ,aﬁ qa”%?r FCECER I IR LFF::
0/O THE PRINCIPAL COMMISSIONER (APPEALS), GST & CENTRAL EXCISE
ESiREESIRGERCT ) 2™ Floor, GST Bhavan

3T &Y 7 T / Race Course Ring Road

XTSTeie / Rajkot — 360 001
Tele Fax No. 0281 -2477952/2441142Email: cexappealsrajkot@gmail.com

Toeed ea ThgrT -
F et / wrgeEEaY . e ATEOT H / i/
Appeal /File No. 0O.1.0. No. Date
V2/32 /GDMi/2018-19 07/AC/Mundra/2017-18 27-03-2018
g arfter sMeer H&AT(Order-In-Appeal No.):
KCH-EXCUS-000-APP-674-2019
AR wT i / N
Date of Order: 08.07.2019 Sy T Y A/ 08.07.2019

{a)

(i)

(i)

(B)

Date of issue:

G AT, TR (rdew), THIE ZIe7 a1 /

Passed by ShriKumar Santosh, Principal Commissioner (Appeals),Rajkot

FUY AR/ T AT/ IUTGH,/ TIaH SGH, Fra 19 IcT% o/ YaTHhe/aw] TaaaTay,

TSHE [ ST, [ Tiefrem gRr sueiiRe ST g sneer | i /

Arising out of above mentioned 010 issued by Additional/Joint/Deputy/Assistant Commissioner, Central Excise/ST / GST,
Rajkot / Jamnagar / Gandhidham :

Ffterhai&aaaTar &1 718 vg 947 /Name & Address of theAppellant&Respondent :-

Saurashtra Infra & Power Pvt. Ltd. Bharat CFS, Zone-I, Adani Pert Road, Mundra, Kutch-
370421 .

= AEL(AAT) T STHIT FT2 ST MHTSTHT T 7 UG T / SHAFI0 & gHe S SaT F ahal g1/ .
Any person aggrieved by this Order-in-Appeal thay file an appeal to the appropriate authority in the following
way.

HTA]L 9+ _Fra1d ScqTe 95 UF HErhY YT FETgS F Td e, F3ig IS 4Fa Jigi=aa ,1944 7 9T 35B % i
qafa?faﬁrﬁw,w%gzmsﬁésmﬁ?%mﬁmqﬁg i/

Ag)gleal to Customs, Excise & Service Tax Appellate Tribunal under Section 35B of CEA, 1944 / Under Section 86
of the Finance Act, 1994 an appeal lies to:-

FeTergor euiend & FrEaterg Al ATas €T o6, FET SR IFF U9 darE ey e § @6 9, aw @ iw T 2,
mo‘%ow,%%,%‘rﬁmﬁ?@qu/ ® e = i N

The special bench of Customs, Excise & Service Tax Appellate Tribunal of West Block No. 2, R.K. Puram, New
Delhiin all matters relating to classification and valuation. :

T 9=E_1(a) ¥ F9T0 0 el ¥ ST 49 gt ord i e oew T SeTe O5w U Jamee adiei s ()&
%%M{%Wﬁw%ﬁ{g@aﬁ-séoogﬁafr#rmi»ﬁ'm%rg/ﬁ ( )

To the West regional bench of Customs, Excise & Service Tax Appellate Tribunal (CESTAT} at, 22¢ Floor,
Bhaumali Bhawan, Asarwa Ahmedabad-380016in case of appeals other than as mentioned in para- 1(a) above

i ST 3 mwe dier W Feg F o v e o 'W)W,ZOOI,%%{W6%3§%%W%QW%
WEA-3ﬁ5WﬁWWﬁﬁEQTWHT%QéWﬁWHWUF Soa:w,agr\was@;ﬁmmr\go. m@;mg
, T 5 9T 7 SHY %Y,5 ¥ 29 IT 50 I ST TH FHAT 50 TG O 2 41 FHer 1,000/- T, 5,000/-

mlOﬁOO/;mwﬁa@amsﬁ%ﬁﬁmgﬁmﬁaeﬁﬁ mwﬁa%wm&%wﬁm@

TR & ATH A et oY gTaioms &7 o 49 g7 S f@ifdg 99 3T g AT FRT | TG IIRE F7 T, 9% o 99
9W@jngmm%qw§mﬁwﬂ?ﬂvmﬁmwaﬁmmmg|Wﬂﬁ2f(¥%¥é¥)%%ﬁﬂﬁﬁ~ﬁ$m500/-mm
i s 507 #3941 50T 1/

The agj)eal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3 / as prescribed under Rule 6 of
Central Excise (Appeal) Rules, 2001 and shall be accompanied against one which at least should be
accompanied . by  a fee of  Rs. 1,000/- = Rs.5000/-, Rs.10,000/-  where . amount = of
dutydemand/ mterestgpenalty/refund is upto 5 Lac., & Lac to 50 Lac and above 50 Lac respectively in the form
of Crossed bank draif In favour of Asst, Registrar of branch of any nominated public sector bank of the place
where the bench of any nominated public séctor bank of the place where the beénch of the Tribunal is situated.
Application made for grant of stay shall be accompanied by a fée of Rs. 500/-

e =TT  aue ae, fae sfafaw, 1094 61 4 86(1) % il Y fMemardl, 1994, 3w 9() ¥ wgg g
w97 S.T,-5 & =17 afqal qﬁmﬁﬁ@mwmsﬂ%’g*%ﬁwsﬁﬁﬁmﬁa,ﬁq T AT 6 B (399 ° U Wi
5 T e T 3 T o uy a5 b0y Ty oo 10,000 23
FH,5 T2 TIC 47 50 FTF FIC TF AT 50 o ¥ § AUF & o F9M: 1,000/- T4, 5,000/- SraT 10, - 9T &7
TEITTeT STHT S[ee [ Wid &l Hi) [T o F1 , daraa HWT@%W@'QTF@T%%’WW‘EHWH%?ﬁﬁﬁ
HTEAH &3 % 9% g0 AR T@ihd_ % g g0 mﬁnmmmw,%%wsmummﬁmw
AT AT SqTATIERT0T i ATET 10 & | RN MR (R ASY) & (o7 AMagA-97 F 879 500/- T FT [Heifid goF o7 HTA(

The apgeal under sub section {1} of Section 86 of the Finance Act, 1994, to the éfppellate Tribunal Shall be filed

ruplicate in Form S.T.5 as prescribed under Rule 9(1) of the Service Tax Rules, 1994, and Shall be
accompanied by a copy of the order a%pealed against (one of which shall be certified coc%)v) and = should be
acco_mfamed b¥ a fees'of Rs. 1000/- where the amount of service tax & interest demanded & penalty levied of
Rs. 5 Lakhs or’less, Rs.5000/- where the amount of service tax & interest demanded & penalty levied is more
than five lakhs but not exceeding Rs. Fiftv Lakhs, Rs.10,000/- where the amount of service tax & interest
demanded & penalty levied is more than fifty Lakhs rupees, in the form of crossed bank draft in favour of the
Assistant Registrar of the bench of nominated Public Sector Bank of the place where the bench of Tribunal is
situated. / Application made for grant of stay shall be accompanied by a feé of Rs.500/-.
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B wfafw, 1994 #t oy 86 F s d
9(2A) T TEF Mg Y97 S.T.-7 ¥ £ AT 75 I
The appeal under sub section (2) and {24}
prescribed under Rule 9 (2) & 9(2A) of i
of Commissioner Central Excise or Com .

copy) and copy of the order passed by wac "o
Commissioner of Central Excise/ Service Tax
HTHT 5%, FH1T IS (O T3 G919 s oI
35U % ¥awa, 9T @7 W@y Stafey, 1994 5

T T AT AT, T RramEel, 1994, % fraw 9(2) wE
FT TR I SAAT YT (TN, FEIT ST SFF g
) STY STIRE I WA AT AT I, ST ST 9w/
5 =R SR AT AT W AT Herw meAT ey |/
secticn 86 the Finance Act 1994, shall be filed in For ST.7 as
e Tax riiies, 1994 and shall be accompanied by a copy of order
v, Central Excise (Appeals) {one of which shall be 4 certified
ssionerzuthorizing the Assistant Comumissioner or Deputy
e apzeal before the Appellate Tribunatl. i
ST AT & HIHS H FT SoITT 9FF ATAHAT 1944 FT 6T
;W%Tsﬁﬁa;%ﬁﬁ? T WL F T AT Fismr §

AT FTT AT TG F/ T T T F 10 W . RERSCIl T &, AT SATAT, 39 e qEIAT (ATt 5, A
AT AT ST, F9TT T < 9T s we T 9 TTIOT 5 W BYU &SP 7 27
FEIT ST I T Ha5 & o 7 ey ot 2
i) 7T 11 & 35 st oo h

i) FATIE STHT AT A} TS T[0T T
i) e s Rewrael F e 6 5% g T v
- 399 TE T 5 A & gy 3 (30 0) #ERE 2014 F aww 7 0F B adeim e B awa Bevde
I AT UF AT S AR B Z /
For an appeal to be filed before the CESTAT, =
made applicable to Service Tax under Sec
before the Tribunal on payment of 10% of
penalty, where penalty alone is in dispate
ceiling of Rs. 10 Crores, .
Under Central Excise and Scrvice Tzx, “Duty Demanded” shall include :
1) amount determined under Secton 1 D
1) amount of erroneous Cenvat Credit taken;
(i1} amount T%ayable under Rule 6 of the Cenvat Credit Rules
- provided further that the provisions of tiis Section shall not apply to the stay application and appeals
pending before any appellate authority prior to the ccrumencement of the Finance (No.2) Act, 2014.

e e o t :
evision application to Government ¢ al o .
= o ot L % ﬁ'ﬁﬁ%’ﬁ ATAT T, 7504 T T 0% #aH, 1994 #9771 35EE ¥ SHTIgE,  Saiawad A,
A AL, TALIEW e Sols, (99 S3iwg, 719vs 290, 047 199, Siad a7 98w, 59¢ 21, 7% ([eeit-110001, F7 a1
ST ATig Ul . A 3 . L A 3 .
A _rcvisfon %pphcatlon lies to the Under Secretary, to the Government of India, Revision Application Unit,
Ministry of Finance, Department of Rev e, 4th Tloor, Jeevan Deep Building, Parliament Street, New Delhi-
11000T, under Section 35EE of the CEA 1944 in respect of the following case, governed by first proviso to sub-
section (1) of Section-35B ibid:

i AT F {5 TRAT F 9 H, g T A R
oAl TF 3R [ F EL WRIE [ ITIOAT § 0, W
HETZ T | AT & THATT H ATHA T/

In case of any loss of goods, where the Inss geot
or from gne warehouse to another duri~g the-
whether in a factorv or in a warehouse

A % ATE7 L T AT A A T E 7
AT T TR (1 g 9T 37 F [Hai 7 987 £ / ) ) i )
In case of rebate of duty of excise gn goods exported to any country or territory outside India of on excisable
material used in the manufacture of the goods which are exported to’any country or territory outside India.

ded where duty or duty and penalty are in dispute, or
amount of pre-deposit payable would be subject to 2

T} T WEIR g % TMIET $ 0T 97 FRE] e s 1 ey
T 7 A0 § AT % THhLl & 14T, b1 Sivam a1 [Sar

T3 TATE 9 T AT T T F FTES, AT 97 2T ST 90 AT R T 8L/
In case of goods exported outside India export to Nepal or Bhutan, without payment of duty.

FIHTAT STUTE F SeITEA 5% AT & (o7 - = 77 ATy e T ARyt S aag Ay $ wE § ofT T aEe
ST A () F F %T"TJF%;_«W Arra s (7 2), 1958 £ 5797 109 % 5777 FoF sl TE aTiia Fo7a] THrEE % 77 916 § T &0

T gl

Cr'e%;t of any duty allowed to be utilized tov payment
of this Act or the Rules made there under orde
date appointed under Sec. 109 of the Finance (No.2) Act.

FULIRE Wred B 37 wiear YT g2ar EA-8 H, I FLEET o (s R, 2001, 5 Maw 9 ¥ dwa [AfREz &, =
SS9 % HYTW F 3 WG F AT 3 STAT AT ! T STR9 T YA TR T AT YiAT e B S =g ary
ET 1T SHTE oF ATAAH, 1944 F7 9197 35-32 CF ST T EIANT F TA15F % 7% 9% TR-6 it A FHery 1 T
=l / : . . .
The ab/ove aplp]ication shall be made in dypiicai in Form No. EA-8 as specified under Rule, 9 of Central Excise
(Appeals) Rules, 2001 within 3 months ifom the date on which the order sought to be g})pealed against is
communicated and shall be accompanied Dy, two copies each of the OIQ and Order-In-Appeal. It should also be
accompanied by a copy of TR-6 Challan evidencing payment of prescribed fee as prescribed under Section 35-
EE of CEA, 1944, undér Major Head of Account.
e sded § Ay R iw i Ruiia s © aeon
gl A THE UF F1E S99 97 554 B9 &1 41 9= 200/ -
1000 -/ =1 =T ST )
The revision ag%hca‘aon shall be accomparied
Lac or less and Rs. 1000/- where the amcunt ¥

7% Z e & FE Ter Aol F AEAY § AT IO T A0l F U ST 7 W, SUA A B s iR s F i n
357 1 T T T4 H a9 (o0 FATIR N 7= % s S 06 ST 97 SRl FUH Sl UF J19a 4T 9aT 2 | / In case,
if the order covers variousnumbers of ordéer- in Original, fee for each O.1,0. should be paid in_the aforesaid
manner, not withstanding the fact that the cne appeal t¢ the Appellant Tribunal or the one application to the
Cenr}ral Govt. As the cas€ may be, is filied to avoid scriptoria work if excising Rs. 1 lakh fee of Rs. 100/- for
cacn.

FUTEINEE =T e 2T, 1975, F ST F AR oo AT 7d R A & v 7 ReiiE 6.50 T 71 Amawr
o Tefese w1 2T Sifg) / e .

One copy of application or 0.1.0O. as_the case may be, and the order of the ad;ud1catmglauthonty shall bear a
court fe€ stamp of Rs.6.50 as prescribed under Schedule-I in terms of the Court Fee Act, 1975, as amended.

TYHT 9, FaiT ZO0E FT U9 SATHT FUo T SraTaen T (F4 3 Famras, 1982 § 3fta ud aer "atgd wreal w0

AT HEA ATA (MAAT BT AT AT G FFUT (AT F1aT 51/ o )
Attention is also invited to the rules covering these and other related matters contained in the Customs, Excise
and Service Appellate Tribunal (Procedure) Rules, 1982.

g afiz ] F1 adiw aitas $35 & S=30ny =, Beg o seaimm e § B, sdieed Rt daees
www.cbec.gov.in &l <& H6d § tc{ . ) ) . .
For the elaborate, detailed and latest provisions relating to filing of appeal to the higher appellate authority, the

of excise duty on final products under the provisions
%ssg-:d oy the Commissioner (Appeals) on or after, the

. 200/- where the amount involved in Rupees One
than Rupees One Lac.

byt

appellant may refer to the Departmental website www.cbec.gov.in.




.. "Appeat No: V2/32/GDM/2018-19

.+ ORDER-IN-APPEAL ::

M/s Saurashtra Infra & Power Pvt. iLtd, Bharat CFS Zone 1, Adani
Port Road, MUndré, Kutch, Gujarat-370421 -having Service Tax Registration
No. AAJCSO161NSTOO1 (hereinafter referred to as “Appellant”) filed
Appeal No. V2/32/GDM/2018-19 against. Order-in-Original  No.
7/AC/Mundra/2017-18 dated 27.03.2018(hereinafter referred to as
‘impugned order’) passed by the Assistant Commissioner, CGST Division
Mundra, Gandhidham Commissionerate (hereinaftgrv‘r_eferred to as “lower
adjudicating authority”). .

2. The brief facts of the case are that the Appellant was operating
Container Freight Station {CFS) at Mundra and provided “Cargo Handling
Services”, “Storage and Warehousing Services”, “Goods Transport Agency
Service” and “Business Support Services”. During the course of CERA
Audit, it was found that Appellant had availed Cenvat credit of certain
services during the period from 2011-12 to 2015-16, which were allegedly
not qualified as input service in terms of Rule 2{l) of the Cenvat Credit
Rules, 2004 (hereinafter referred to as “CCR,2004”).

2.2 Show Cause Notice No. V/15-5/Mundra/DSCN/2017-18 dated
6.11.2017 was issued calling upon Appellant to show cause as to why
Cenvat credit of Service Tax of Rs. 20,34,019/- should not be disallowed
and recovered from them under Rule 14 of CCR,2004 read with Section
73(1) of the Finance Act, 1994 (hereinafter referred to as “Act”) along
with interest under Rule 14 ibid read with Section 75 of the Act and
proposing imposition of penalty under Rule 15 of CCR,2004 read with
Section 78 of the Act and penalty under Section 77 of the Act.

2.3 The above Show Cause Notice was adjudicated vide the impugned
order, which disallowed Cenvat credit of Rs. 20,34,019/- and ordered for
its recovery along with interest under Rule 14 of CCR,2004 and also
imposed penalty of Rs. 20,34,019/- under Rule 15 of CCR,2004 read with

Section 78 of the Act and penalty of Rs. 10,000/- under Section 77 of the
Act.

3 ing“aggridved with the impugned order, the Appellant has
s o b R mf\q’a » @'%
Page 3 of 7
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SEL A RN 7 appeal NE#V2/32/GOM/2018-19

confirmation of Cenvat credit of Rs. 9,28,649/- as detailed in Annexure-A
to SCN but challenged the impugned order so far as it relates Ato Cenvat
- credit of Rs. 11,05,370/- _detailed in Annexure-B to SCN on the grounds
that these services are covered within the definition of ‘input service’
under Rule 2(l), of CCR, 2004 and these services were used in relation to
prbvision of théir taxable output services and not Covered under the
exclusioh clause of Rule 2(l) ibid. |

7.1 1 find that the Appellant has not contested impugned order
disallowing Cenvat credit of Rs. 9,28,649/- detailed in Annexure-A of SCN.
I, therefore, uphold the impugned order confirming demand of Cenvat
credit of Rs. 9,28,649/-, interest at appropriate rate on this amount and
penalty of Rs. 9,28,649/- imposed on them under Rule 15 of CCR,2004
read with Section 78 of the Act.

7.2 Regarding confirmation - of remaining Cenvat credit of Rs.
11,05,370/- as detailed in Annexure-B of SCN, | find that the impugned
order is vague and’non-speakin'g order. The lower adjudicating authority
has not spelt out nature of services availed by the Appellant and how the
said services ére not covered under the definition of input service in terms
of Rule 2(l) of CCR, 2004. The Appellant has also given only break up of
services in the Appeal Memorandum without giving description of each of
the input services availed by them. The Appellant has attached copies of
few invoices in Appeal Memorandum but, it is not sufficient to arrive at a
decision. Unless, detailed information is available on records, it is not
possible to decide admissibility of Cenvat credit. The Appellant did not
appear in Personal Hearing despite five opportunities were granted to
them. Uhder the circumstance, availability of Cenvat credit cannot be
decided on the basis of records available before me and hence, the matter
is required:to-be remanded to the lower adjudicating authority for passing

a reasoned and speaking order.

8. | find that remanding matter to the lower adjudicating authority is
legal and proper in light of the decision of the Hon’ble CESTAT in the case
of Singh Alloys {P) Ltd. reported as 2012(284} ELT 97 (Tri-Del), wherein it

is held that power to remand in appropriate cases is inbuilt in Section
/;’l N : E—(_q-rf\qa ’ @,\]\:ﬁ/

farqer aTTE ‘ Page 5 of 7
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© iereal No: Y2/32/GDM/2018-19

35A(3) of the Tertri oo wrx, . even after amendment. The
Hon’ble CESTAT i %o v - . [/ ‘o Seil Power Products Ltd.
reported as 2013 (287 &7 100 IEAEL 0L ms also held that Commissioner
(Appeals) has inaerant oo > o PITTL N zase under the provisions of
Section 35A(3} of tha lani vl Tomna o 194, The Hon’ble Gujarat High
Court, in Tax Appeni o 0

- Asspciated Hotels Ltd. has held

that even after amendsro ¢ +£3) of the Central Excise Act,

1944 in 2011, the Commiay o0 o2’ s powers {0 remand.

9. In view of above, | bl (hat ks 2 fit case to remand the matter

back to the jurisciction:. soiludeting 2uinerity for de-novo adjudication.

The appellant is directed oo Uit ai reieyant records and documents in

support of their contention: “ythin 31U Jovs from the receipt of this order

to the lower adjudicating oo » shall decide the admissibility of
Cenvat credit of service i of Re, 11.0%,370/- and pass reasoned and
speaking order within 2 ooy from recaipt of this order after fair and O

reasonable opportunitie: o the tnpeliant o explain their case.

10. Accordingly, i uphois wuned order for confirmation of

demand, recovery of interesl and imausizion of penalty for availment of

Cenvat credit of Ms. ©,722,64% - put sel aside the impugned order for

Cenvat credit of Rs. 1%,05,37G/- and iem the matter back to the lower

giving the Appellant fair and

S

adjudicating authority io Lo JaLids

reasonabie opportunity o ¢«

11. el Zgr/T &5f & 75 WU a Burny - T 9% O R S g
11. The appeal filed bv itie Anpelian: is disposed off as above.
i QORI
{ " AN
~J)° (FEHT
fma e T 3T (3TEH)
By R.P.A.D. ] stcﬁacﬂ_ ( qAEd )
To, Eoc
M/s Saurashtra infra & Power L
Pvt. Ltd, | . RHEIT 300 & Y& gisde
Bharat CFS Zone 1 res,
Adani Port Road, Mundra, 3 e 1. s
District Kutch. z A i I Fe e
Oz T, Sedl FEo)
i =i
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; - s R S T ST .
1) 9 HEY FEFE, S8 TE WA O T WS IR Yooh, NI

2) gFd, FEg v ¥ A @ FEW 3 —

I, SETaTR @ JTaRd Hiarer 5
3) e rgFa,drehead) Biaes et wevds HHEaR! &
V) TE EE

Page 7 of 7



G




