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Appeal /File No. 0.1.0. No. Date
V2/27/GDM/2018-19 03/Asstt. Commr/2018 28-03-2018

7 i 3oy #ear(Order-In-Appeal No.):

KCH-EXCUS-000-APP-073-2019
3rEer 7 feei / <
Date of Order: 03.07.2019 ST & 1 AT / 08.07.2019

i)

{iii)

Date of tssue:

ST ST, ST (o), T ZrT aRa

Passed by ShriKumar Santosh, Principal Commissioner (Appeals),Rajkot

AT ST/ FE AR/ STV FETAH AT, Hr5rd SeTE =/ HeAveh /T AT,

TIWFIT [ AT/ T gIRT oo Sy g sreer F gier: /

Arising out of above mentioned 010 issued by Additional/Joint/Deputy/Assistant Commissioner, Central Excise/ST / GST,
Rajkot / Jamnagar / Gandhidham :

srfrerhat & AATET ST 919 o4 99T /Name & Address of the Appellant & Respondent :-
M/s Pokar Vadilal Parbat, Kothara Road, Village Kanakpar, Taluka-Abdasa, Dist. Kutch.

=TH SEN(AYTA) H SIrd FTS SATeh MO dish § IUE WIHFRT / TUFT0 & GHey AU a8 F AFAT g1/ )
Any person aggrieved by this Order-in-Appeal fhay file an’appeal to the appropriate authority in the following
way.

ATAT 95 _F2T8 TI1E 5% OF AT JUEIT ATAMYHIN 5 T AU, F0 edTe T dieT=ad 1944 &1 9T 35B % 5
rrarﬁ—vlr?rf%rﬁw 1994§m86%mﬁaﬁ%amﬁmm%u/

Ap&eal to Customs, Excise & Service Tax Appellate Tribunal under Section 35B of CEA, 1944 / Under Section 86
ot the Finance Act, 1994 an appeal lies to:-

T gearwa § grataad o ST WiNT ofew, I Seated o UF Aavew sdfier wararfieer € e fs, w2,
AL o UGl S i L !

The special bench of Customs, Excise & Service Tax Appellate Tribunal of West Block No. 2, R.K. Puram, New
Delhi in all matters relating to classification and valuation.

eF_ait=2g 1(a) ¥ gave wo srfiet ¥ aemar g asft srdiet #iar 9 i@w IR OF TF JATH< FAINT =qrariie (Fre)#
wﬁméxsﬁu%érr,{%w,agmm ATl AEHATATE - aéoe{gﬂ aﬁwﬁ{qﬁ/

To the West regional bench of Customs, Excise & Service Tax Appellate Tribunal (CESTAT) at, 2¢ Floor,
Bhaumali Bhawan, Asarwa Ahmedabad-380016in case of appeals other than as mentioned in para- 1(a) above

FAT =TTErEoL F mue adler wd $3 F P iET e oow (el Ramreed, 2001, F w6 F s Ryt Gy
ST EA-3 1 17 GTaa] H_ 2ot (3T 04T IR0 | SHE 8 7 § F7 UF Wig 5 A7, SET_IAE h H1 RO, 279 T HE W S90a7 771
, WO 5 AT AT IAY FH,5 G FIT AT 50 TG TqC IF JAAT 50 @ 94U T GIUF § a AT 1,000/- T, 5,000/- FI7
mw%og%/:mmsﬁﬁafﬁﬁm@g nm%zm zrgzﬁﬂ-ﬁr% AT, HETq AT ﬁﬁsnmgwg
T I T it Al LT S a9 T g T AT | SEfE e 1 I, 4% &
sn@jﬁémm%qwgéﬁ?mwmmﬁsm%m%iWaﬁsr(éaﬁét)%f%mm-ﬁawsow-m'ﬂ
ST O SHT FTAT 200

The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3 / as prescribed under Rule 6 of
Centraf) Excise (Appeal) Rules, 2001 and shall be accompanied against one which at least should be

accompanied by a ee _of . Rs 1,000/-  Rs.5000/ Rs.10,000/- where  amount _ of
dutydemand/ terest{ penalty/refund is upwo 5 Lac.,'5 Lac to 50 Lac and above .50 Lac respectively in the form
of crossed bank draft in favour of Asst, Registrar of branch of any nominated public_sector bank of the place

where the bench of any nominated hpublic seéctor bank of the place where the bench of the Tribunal is situated.
Application made for grant of stay shall be accompanied by a fee of Rs. 500/-

=TT T 5 e ey, e afatram, 1994 1 9177 86(1) F sy Agrex fHEwaTT, 1994, F o 9(1) ¥ a8 Fyihe
mS,T;;%mm  H AT G TH T wﬁwmgraﬁhwwm 7 Y 7y, IR Wi AT F Hew FE(3 F vR uiy
ngi'd‘(, n.,)ssﬂ?m#w%mqio %w,g‘gjwﬁ ,WO@WWWW_W,TSOSOEGW
FH.5 FTE ¥ 750 AT w90 T w0 T AU § g HHM: 1,000/- ¥, 5,000/ FF ST 10, - FY w1
1 gfg : w%ﬁwwmﬁim

ﬁ“”ﬁ?wgfﬁﬁ?‘%“ skl , T . 9@5@@%\53717#%1&'&
qrafsAs &7 % ST e 3% g9 TR (AT AT IR | HEE T oy Ea, 3% 60 99 opE] # FM1 A1eT 9T
Wmm%wﬁﬁmmg|mmmsr(qm)%ﬁrqaraﬁ«waﬁxm500/-mm1g§[rﬁ?r°9ﬁmm

Evudl,

The apgeal under sub section (1) of Section 86 of the Finance Act, 1994, to the Appellate Tribunal Shall be filed
in quadruplicate in Form S.T.5 as prescribed under Rule 9(1} of the Service Tax Rules, 1994, and Shall be
accompanied by a copy of the order appealed against (one of which shzll be certified COCF ) and  should _be
accompanied b}i a fees'of Rs. 1000/- where the amount of service tax & interest demande %:. penalty levied of
Rs. 5 s or less, Rs.5000/- whére the amount of service tax & interest demanded & penalty levied is more
than five lakhs but not exceeding Rs. Fifty Lakhs, Rs.10,000/- where the amount of servicé tax & interest
demanded & penalty levied is more than fifty Lakhs rupees, in the form of crossed bank draft in favour of the
Assistant Registrar of the bench of nominatéd Public Sector Bank of the place where ch of Tribunal is
situated. / Application made for grant of stay shall be accompanied by a fee of Rs.5




)

B 9w, 1994 #F umey 86 | Ty-gTTe 2y vF
9(2A) a:\az%ﬁaﬁﬁams.rq ¥ Fr 9 g5 Ty :
TP srger it 9t g5 = (39 F vF vf awie o FE0) S 3T G AETAF ARRE ATAT IYTF, TAIT TR O
HITHT, FT ST ATRFTO F7 AT 7 T w7 Per 3 v ardor 8 3 o Ay F e v Antt i
The apgea] under sub section (2) and (4] of the section 86 the Finance Act 1994, shall be filed in For ST.7 as
prescribed under Rule 9 (2) & 9(2A) of the Service Tax Ruies, 1994 and shall be accompanied by a copy of order
of Commissioner Central Excise o1 Commissicner, Central Excise (Appeals} (one of which shall be a certified
copy) and cepy of the order passe: by the Commissionerauthorizing the Assistant Commissioner or Deputy
Commissioner of Central Excise/ Szrvice Tax 1o file the appeal before the Appellate Tribunal.

HIAT ofe, FRT TR S UF Harehe ST ameEe () K N i % W § Sty 3eTe ok St 1944 5 g
35U % adrq, A f AT a2, 1994 7 wvr o3 = ey S w1 o wop Y 7 3 5 s F i sefieia wimre
YT S AT TR /AT F W F 10 V9T (10%), T T 7% o franey 2, ar , ST e atar e g, A
AT AT ST, FO 1 3 o7 ¥ AT 2T w wei ertions S wvier ge s v O w2

FETT I 9 T AT ¥ e s G A ofew & R et 2

{i) a7 11 91 ¥ d vhy
(i) AL AT HT A} TE T T .
(i) Feare ST FraETa= 5w 6 5 it Ty e

- F0F AZ 16 7 arT F wmaarw B (e 2) 98T 2014 F v F of el ol wifsrt  aew Rerefie
T AT v e A A AR Ay )
For an apﬁeal to be filed before the CESTAT, under Section 35F of the Central Excise Act, 1944 which is also
made applicable to Service Tax under Saction 83 of the Finance Act, 1994, an appeal against this order shall lie
before the Tribunal on payment of 10% of the duty demmanded where duty or duty and penalty are in dispute, or
penalty, where penalty alone is in dispure, provided tir amount of pre-depesit payable would be subject to a
ceiling of Rs. 10 Crores,
Under Central Excise and Service Tax. “Duty Demanded” shall include :
i) amount determined under Section 11 1
11) amount of erronecus Cenvat Credit taken;
ii1) amount payable under Rule 6 of the Cenvat Credit Rules
- provided further that the provisions of this Section shall not apply to the stay application and appeals
pending before any appellate authority prior to the commencement of Lf?e g Rct, 2014.

inance (No.2)
e on application to rnment 9f India:
m‘;nlg:sr 2 & % T RTHAT H, 7510 30079 0% FUaH. 1994 #7197 35EE F omTias. % seigera af3a,
WW,/ wiorer, HaA €19 9§49, F9F AN, 7% feet-110001, 97
STAT TR

A revision %pph'cation lies to the Under Secret to the Government of India, Revision Application Unit,
Ministry of Finance, Department of Revenus, 4th Floor, Jeevan Deep Building, Parliament Street, New Delhi-
11000T, under Section 3SEE of the CEA 1844 in respect of the fcllowing case, governed by first proviso to sub-
section (1) of Section-35B ibid: .

Tf% mrer & Feft e F avwer &, st am, Rl ar F1 Rl wor & 92w g F s v 1 T aer s o e
Bl 7 T g gy AT CTAEA F T, T TR YT TR § AT WSO A T % YRR A, T s o REf
HETT g ® 01 & THHH % "/ A ) T

In case of any loss of goods, where the loss pccurs i fransit from a factory to a warehouse or to another factory
or from one warehouse to another during the course of processing of the goods in a warehouse or in storage
whether in a factory or in a warehouse :

T F qre7 Bl oy av A Bl FF 7 g 3 RRem d wrw w7 o o7 w1 50T 301 9w F g (Fae) ¥ A
T SR & a7 T g AT &% F R fr iy . ,
In case of rebate of duty of excise on geeds exported to any country or territory outside India of on excisable
material used in the manufacture of the goods which are exported to"any country or territory outside India.

% TeITE o &7 AT 0 39T 9T AR ST W I A 5T R A gy /
In case of goodsexported outside India export to Mepal or Bhutan, without payment of duty.

3re W%W%’;{Fm%ﬁ‘r{ﬁq T T afaam e f3fra et % Fgg A £ wE § o7 0 sy
sgmvﬁ(anﬁ?)%a'm 3 (F° 2), 1998 Fr 5T 109 % T FYaT Y 7€ TRt F997 AEEETY 97 a1 are § 0 e
Luk-{
Credrt of any duty allowed to be utilized towards payment of excise duty on final products under the provisions
of this Act or the Rules made there under such crder is passed by the Commissicner (Appeals) on or after, the
date appointed under Sec. 109 of the Finance {Nc.2) Ac?, 1908,

TR a7 &7 wiat w9 dar EA-8 ¥, 7 L wEy wone o (arde) e, 200 ,?ﬁwig_%aighﬁﬁﬁr’.%,?ﬂr
HET F AT ¥ 3 AIE F ATAA H1 AL A7 | I AF2R T, 979 57 g}&ramaﬁw ERIGRIKEE =Tt AT
2T AT 37T 9T AATATH, 1944 FT 497 I5-EE ¥ 77= (Rgitey sF 7 St F 97 ¥ a7 97 TR-6 7 9 F77 & s

< \] . . - . . . -
The ab/ove aplphcatjon shall be made in dupiicate in Form No. EA-8 as specified under Rule, 9 of Central Excise
(Appeals). Rules, 2001 within 3 months from the date on which the order sought to be appealed against is
comumunicated and shall be accompariied by two cepies each of the OIQ and Order—In-Apge It should also be
accompanied by a copy of TR-6 Challan evidencing paymesnt of prescribed fee as prescribed under Section 35-
EE of CEA, 1944, undér Major Head of Account.

et dea TR T S0 Sy T 399 FH 81 47 =77 200/ - mma%m T 3T 4fT A TR UF STE BT § ST 27 AT =07
1000 -/ =T SFTETA {3 ST

The re<1ision aj %lication shall be accompanied by a fee of Rs. 200/- where the amount involved in Rupees One
Lac or less and Rs. 1000/- where the amount involved is more than Rupees One Lac.

2

7f2 T aArEor § HE WS AT K AATI T A YEIE A Lo T T o Y e, 3T G H e s iR o A g
?ﬁﬁﬁmqﬁmtgaa%_aﬂﬁvwnﬁuﬁ‘ TR TATIET W @7 % ST AT AT WAL FTF AF= B AL |/ In case
if the order covers variousnumbers of order- in Originai, ‘e~ for each O.1.0. should be paid in the aforesai
manner, not withstanding the fact that the one appeézl to the Appellant Tribunal or the one application to the
Cenﬁral Govt. As the cas€ may be, is filled to avoid scrpteria work if excising Rs. 1 lakh fee of Rs. 100/- for
each.

TN =Ty 9ok AATag, 1975, F dG=-1 % 5AT g7 w9 UF =W ey #1 wfa 97 Ruifa 6.50 w93 w1 Ay
s i = g =R : - e L. .

One copy of aopplicat}on/or 0.1.0. as _the cese may be, ai’ the srder of the adJudlcatmglauthonty shall bear a
court fe€ stamp of Rs.6.50 as prescribed uasder Schedule-: in terms of the Court Fee Act, 1975, as amended.

HAur oFF, FAT ToNE 7w 1R T sdEnr o g @) Ramrast, 1982 # affim vF s dmtRre amet
T T ﬁsﬁ"ngf ST FIRTA | )

3t AT T 1 s o v 3 . .
Attention is also invited to the riles coverng tnese (aleg other related matters contained in the Customs, Excise

and Service Appellate Tribunai (Brocequrel muies, 1982,

www.cbec.gov.in FTZ@ dFa g 1 / o ) N ) )

For the elaborate, detailed and latest provisions relating to {iling of appeal to the higher appellate authority, the
appellant may refer to the Departmertal website www.cbec.gen.
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Avpeal No: V2/27/CDM/2018-8

O

services crovided by them o WASMO are exempied even prior to 1.7.2012.

- Dara 5.5 reac with eniries n

7

5.15 cf the impugned order,
‘works oconfract services ic

, cendu anc o iant for water SUZSTHY,

e AL : e .
CcCrv Of WOTKS coniract service

,‘ ic any person. by any other persc: in reiation fc the ﬂvecuz‘;’on of a
‘s ooi ract._excluding works coniract .n respect of roads, airports, raifways.
renspoiie mzr’a/s bridges, tunnels end dams.

=xvianstion. - For the purposas of this sud-cizuse. “works coniract” means a
ccrntract whereln,
i Transrer of propeﬂ"/ in goods fnvoivwf in the execufion of such coniract i

(a4
muvinhie A o Qoin AT~ ~
;zviagle 1o tax as seie oi \)\/uav, anG

IEe 2 i sty L Fen S v Fom s N e L W s
o SJCT CONract IS O ing DUrnGSEs Or carvins Gl -
g; Erection, commissioning cr instaiiaticn of plani, machinery,

equipmeni ¢r Siruciure W:ﬁez‘f?ef ore-fabricaied or otherwise,
installation of eevmna!ai ' slectronic devices, plumbing, drain
laying or oifrer instailations rcr et OF fluids, heating,
ventilation o7 air-conditioning inc g related pipe work, duct
work and shast meiai work, | 1o, sound insulation,
fire proofing o water proofing o, T

Staircases or sigvalors; cr

Q

A, Construction cf
crofa p/Dﬂl/ne Or CG11 d
'l

%
. i

‘c; . Construciion oi 2 ne V/ resiceniial complex o a part thereoi; or

') Compietion enc finishing services, regeair, aiteration, renovation or

sestoration of, or simiiar services, in reiaticn ic (b) ana (¢); or

fe,? Turnkey profecis mce’udny engineering, procurement and
nsiruction or commissioning (EPC) orojects;”

PR Sonm T
WOIKS Cohtfact

2V8 Deen prov:
r cenduif, or
reaiment, or (i)
3i3€, DV wav
cradominantly for
ather siness c¢r

Lu~€' meani
T'\/. Cr c;ny

e ™ o

”’-- Cimniiae
dSsS“,:.{J;ppgle ;
N
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Appesl No: V2/27/GDM/2078-°8

24 A close look ai the Financs
tle servicss referrac o i fhe

g&4 wouc show that the
C cha rging Sectior 657105
refer only 1o servi e cor.-z‘rﬂcz's Sim //cner end nct io
nposite works contr: is Ci
ciion 85(105) wrich ¢
//aed All the services refeived 10 in zhe said sub- c/ausvs are
wvice contracis simpliciter withcul any otfher element in fthem
h as for example, a service coniract which is a comrriss Hoyalint
ano" installation, or erecticn, commissioning and instaliatio
corifract. Further, under Seciionn 67, as nas been pcinied oui
ve, the value of g iaxable service is the gross amount charged
3y the service orov;der for such ssrvice rendered by him. This
/voulc unmistakably show that waal is referred (o in the charging
srovision is the taxation of service contracts simpiiciter and not
mposite works coniracts, such as are coniained on the racts of
he Dresenf cases. It will alsc oe noficed that no attempt to remove
' ;"f?e non-service giemenis from ihe "orfpusme works confracis has
seen made by eny of (he afcresaid Sections by deduciing from the
gfo ss value of the works Pcnfrac' the va/uv of property in goods
sferred in the execution cf & works coniract”
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red by the appellfant is a

cisputed in the case in hend, fen
dov /V/s Vidarbhe Irrigation
83
'

contraci/fumkey project ic be hand
vpf—“ﬂr‘r Corporation. Negpur. As i
m o, r/or bie Apex Cour we 70!
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ue is cOuafcl/ covered by
that the impugned order is
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fesgec. CT Z2ving oF pipe or waler suppe ‘;f sonstruction o7 ewerage sumign

ne rival conteniions, we are safisiied the! the

=zving considered t
oW 8 mndo seftie Larger Bench of this Tribunal in u//s
iretech Lid. (supre; and aiso coniirmed by order of the Ho
,‘;g” Court (sup ;.r.: ina’ian Hiume Pipes Lia. wherein it has been
; uch works executed by the appellant in the naturs of sewerage
fm'<s a/lnf* of pipe and for Wafer Si p iy falling under Expianation (ii)(b)
uncer the definition of “works coniract service” ancd_were aiso
emoted under the classification commercial and industrial consiruction
rvice nrior fo 1-6-2007, es sxplained by the Larger Bench. Further, we
inel the issue is wholly ;r’mrpmfeflu al and thus the Joriger period of
7 i not invocable under the facts and circumstances. Accordingly,
W &0/ re appeal seliing aside the imgugned order, except the demand
ghelotsae! oer/oa if any, in the case of erscticn of service station for the
unt of Rs. 3,258,200/ for iebcur/cherges. Yne apreilant wiil be
con sequenua/ benefits in acccrdeince with iaw.”
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8.3 .0oview of zbove discussion, | hoi “hat the services oroviced oy

¢

1 ic YWASMO are not iaxadle even :&:“T;\.’T ic 1.7.2012 and demand

Ra 4 0L DR4 AmmE P : ; §omrea i
s.1,04,887.- confirmed in the impugned order is required o be s&f aside.
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Appeal No: V2/27/GDM/2018-19

Y

78 of the Act. However, 1 is aisc a fact thet the appeliant has paid Rs.1,76,444/-
on 20.09.2216 (i.e. before issuance of the show cause nctice dated 14.10.2016)
for demand now reduced to Rs.5¢,8C8/- om‘y. Therefore, ihe appeiiani is eligitie
for further reduced penalty @25% as per second proviss 10 Section 78 of the Act
as Rs.79,635/-(Rs.1,76,444 - Rs.66,809/-) paid requirec ic be ireated to have

been paid by the appeliant towards inierest and penalty . S T

10.  Accordingly, | set aside demand of Rs.1,04,881/- and maodify penaity as

above and allow appeal to this extent.
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11.  The appeai filed by the Appeliant is disposed off in apbove terms.
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