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Any person aggrieved by this Order-in-Appeal may file an appeal to the appropriate authority in the following 
way. 
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Appeal to Customs, Excise & Service Tax Appellate Tribunal under Section 35B of CEA, 1944 / Under Section 86 
0! the Fmance Act, 1994 an appeal lies to:- 
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The special bench of Customs, Excise & Service Tax Appellate Tribunal of West Block No. 2, RK. Puram, New 
Delhi in all matters relating to classification and valuation. 
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To the West regionbl bench of Customs, Excise &. Service Tax Appellate Tribunal (CESTAT) at, 2nd  Floor, 
Bhaumah Bhawan, Asarwa Ahmedabad-3800 16m case of appeals other than as mentioned in para- 1(a) above 
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Thd ap?eal to the Appellate Tribunal shall be ified in quadruplicate in form EA-3 / as prescribed under Rule 6 of 
Centra Excise (Appeal) Rules, 2001 and shall be accompanied against one Which at least should be 
accompanied - by a fee of - Rs. 1 000/- Rso000/-, Es. 10,000/- where amount of 
dutyoemanojinterest/penalty/refund is upto 5 Lac. 5 Lac tc 50 Lee and above 50 Lac respectively in the form 
of crossed bas-ik di-aft in favour of Asst. Registrar o( branch of any nominated public sector bank of tlte place 
where the bench of any nominated public sector bank of the place where the bench of the Tribunal is situated. 
Application made for grant of stay shall be accompanied by a tee of Rs. 500/ - 
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The appeal under sub section (1) of Section 86 of the Finance Act. 1994, to the Appellate Tribunal Shall be filed 
in quadruphcate in Form S.T.5 as prescribed under Rule 9)1] of the Service Thx Rules, 1994, and Shall be 
accompanied by a copy of the order appealed against (one of which shall be certified copy) and should be 
accom2amed by a fees of Es. 1000/- wtiere the amount of service tax & interest demande0 & penalty levied of 
Rs. 5 Lakhs or less, Rs.n000/- Where the amount of servite tax & interest demanded & penalty levied is more 
than five laiths but not exceeding Rs. Fifty Lakhs, Rs. lo,000j- where the amount of service tax & interest 
denTanded & penalty levied is more than, fifty Lakhs rupees, in the form of crossed bank draft in favour of the 
Assistant Registrar tif the bench of nominated Public Sector Bank of the place where the bench of Tribunal is 
situated. / Application made for grant of stay shall be accompanied by a fee of Rs.500/-. 
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The appealunder sub section (2) atul.{2A; of ttic, sct)or 86 th Finance Act 1994, shall he filed in For ST.7 as 
prescribed under Rule 9 (2) & 9(2A) of the Service Tax Rules .1994 and shall be accompanied by a copy of order 
of Commissioner Central Excise oi Ccmmnisr,oner, Ceniral (Ixcise (Appeals) (one of which shall be certified 
copy) anti copy of the order passed by t.le Commisshne:authorizing the Assistant Commissioner or Deputy 
Commissioner of Central Excise,/ Service 7 ax to tile the aupesi before the Appellate Tribunal. 
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For an appeal to be filed before the CESTAT, under Seeticex 3SF of the Central Excise Act, 1944 which is also 
made applicable to Service Tax unda'r Sgt(cci 83 of the Finence Act, 1994, an appeal against this order shall lie 
before the Tribunal on payment of 10'h of tIOc duty demanded where duty or duty and penalty are in dispute, or 
penalty, where penalty alone is in dirpx,'te, provided th amount of pre-deposit payable would be subject to a 
ceiling of Rs, 10 Crores, 

Under Central Excise and Service Tax, 'Duty Demanded' shall include: 
i) amount determined under Section ii D; 
ii) amount of erroneous Cenvat Credit taken: 
iii) amount payable under Rule 6 of the Cenvat Credit Rules 

- provided further that the proylsions of this Section shall not apply to the stay application and appeals 
pending before any appellate authority prior to the commencement of the Finance (No.2) Act, 2014. 

Revisioi,appicatiQ,n to_Govrnmen f Ittha: . - 
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A revision aoplication lies to the Under Seccetarc'. to the Government of India, Revision Application Unit, 
Ministry of Finance, Department of Revenue, 4th li'loor. Jevan:Deep Building, Parliament Street, New Delhi 
1 i000r, under Section 35EE of the CEPI 1944 in respmt ol the following case, governed by first proviso to sub-
section (1) of Section-35B ibid: 
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In case of any hiss of goods, where the 1pss occurs in trost from, a factory to a warehouse or to another factory 
or from one warehouse, to another during the course ox processmg of the goods m a warehouse or in storage 
whether in a factory or m a warehouse 

1TTtt4I6fl4-fl tl  T1T 414 Wi c'1Ij"aii1C (fie) ~I41"IW. 

In case of rebate of duty of excise on roods exported to any country or terntory outside India of on excisable 
material used in the mahufacture of th peods which are exported to any country or territory outside India. 

30114 x TtTTT1'1 #T ,iTlfrria i4'1iaiTTiTiTT*I / 
In case orgoods exported outside India. export to Nepal or Bhutan, without payment of duty. 
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(iv) ic c'I F69 1'Tf finT I T9T  tP 1TP 5TIT 

TI-f (3tft) tUl 3tt1'T1T (6 2' .198itI1Tr 109 TTt1I-ki 

1'  TlTTi/ C,  
CrédiiE of any duty allowed to be utilized towards payment of excise duty on final products under the provisions 
of this Act or the Rules made there under such order is passed by the Commissioner (Appeals) on or after, the 
date appointed under Sec. 109 of the Finance (No.2) Act, 1998. 

(v) t(TiEA-8i '4i5'i i'ja (3 )11lt4fl 2001 flii 93W * 

 3 i4Tf I  it  ti)%ip rnT 

ijitTh, 
o4l Tri / The above application shall be made in dunlicate in Form No. EA-8 as specified under Rule, 9 of Central Excise 
(Appeals) Ruies, 2001 within 3 months from the date on which the order sought to be pea1ed a ainst is 
communicated and shall be accompanied by two copies each of the 010 and 0rder-In-Ap,pe It shou1 also be 
accompanied by a copy of TR-6 Challan eliiencing payment of prescribed fee as prescn ed under Section 35-
EE of CEA, 194'4, under Major Head of Account. 

(vi)  
I 1'1A CIa 4 'T200/- T33,Iei 14 "lI'I, 31 14 44 t'I4I Tt9T ''1 

1000 -/T T"R(I 
The revision atrnlication shall be accompaniec by a fee of Rs. 200/- where the amount involved in Rupees One 
Lac or less and Rs. 1000 / - where the amount mvolved is more than Rupees One Lac. 

(D) TaT3T1  
1C&() i4 Wa' 

'° 'iITffl wirl ulTr 
/ In case. 

if the order covers variousnumbers f order- in Original', fee for each 0.1.0. should be paid in e aforesaid 
manner not withstanding the fact that the one ap8eal to the Appellant Tribunal or the one aplication to the 
Central 'Govt. As the case may be, is fi11ed to avoi scrip.tona work if excising Rs. 1 lakh fee o Rs. 100/- for 

each. 

(E) 3T4?T -iIc14 jc"t IfI1, 1975, arn-I 31T PT9 3I1T T ti1ft 6.50 qi r 

-lFqIC1 
One copy of application as the case may be and the order of the adjudicatin authority shall bear a 
court fee stamp of Rs.6.50 as prescribed under Sdheduile-1 in terms of the Court Fee 'Act1975, as amended. 

(F) 4l4U, cHI4 t lii  3ii(5iTT TTfT aI ) 141IC'11, 1982 fr tit srnr ltrr i.i.ii ir 

"1 'i  1* I  f(.  53fl 3yif.fT a  I '/ 
Attention is also invited to the rules covering these and other related matters contained m the Customs, Excise 
and Service Appellate Tribunal (Procedure;, Rules; 1982:' 

(G) a  irThT 1Tfltilit t  itflr sTfaT 't 'i It oil '44. t'9IT 3ftT  .i 'liii ii , itift9riff I3TPftT I IC 

www.cbec.gov.in  1t a I / - 

For the elanorate detailed and latest provisions relating to filing of appeal to the higher appellate authonty, the 
appellant may rder to the Departmental website www.c ec.gov.m. 



3 

Appeal No. V2I3iEA2JGDM/2O1819 

:: ORDER IN APPEAL:: 

The Deputy Commissioner, CentratGST Urban Division, Gandhidham, as per 

directions and authorization of the Commissioner, Central GST, Gandhidham (Kutch) 

(hereinafter referred to as "the Department") filed present appeal against Order-In-

Original No. 69/Urban Ref/2017-18 dated 31 1 .2018 (hereinafter referred to as "the 

impugned order") passed by the Assistant Commissioner, Central GST (Urban) 

Division, Gandhidham (hereinafter referred to as "the lower adjudicating authority") in 

the case of M/s. Chowgule Brothers Pvi. Ltd., Office No. 211, 2 floor, Gold Coin 

Complex, Plot No. 321, Ward 12B, Gandhidham (hereinafter referred to as "the 

respondent'). 

2. The brief facts of the case are that the respondent filed refund application on 

5.7.2017 for refund of service tax of Rs. 40,51,682/- paid by them on value of service 

of transportation of goods in a vessel whose Bills of Lading were issued on 

19.1.2017. The respondent submitted refund claim on the ground that the point of 

taxation in respect of this service has been specified as the date of Bill of Lading of 

goods as per Notification No. 14/2017-ST dated 13.4.2017 made effective from 

22.1.2017 read with CBEC Circular No. 206/4/2017-Service Tax dated 13.4.2017 

clarifying that no service tax is leviable if date of Bill of Lading is prior to 22.1.2017. 

The lower adjudicating authority vide impugned order sanctioned refund claim of Rs. 

40,51,682/-. 

3. Being aggrieved with the impugned order, the department preferred present 

appeal, interalia, on the following grounds: - 

(i) It is evident that the respondent has collected service tax of Rs. 40,51,682/-

from M/s. Gautam Freight Pvt. Ltd., pure agent of foreign charterer/operator of the 

vessel M/s. Thorsen Shipping Singapore Pte. Ltd. (hereinafter referred to as M/s. 

Thorsen); that M/s. Gautam Freight Pvt. Ltd. had obviously collected service tax from 

M/s. Thorsen and no evidence to contradict such presumption has been provided by 

the respondent at the time of filing of refund claim; that the impugned order 1'did not 

describe that M/s. Gautam Freight Pvt. Ltd. had refunded the service tax of Rs. 

40,5 1 ,682/- to M/s. Thorsen. Hence, it is not evident that person who had actually 

borne the incidence of service tax had received back service tax amount. 

(ii) Once the burden of tax has been passed on by the respondent to their 

customer any subsequent event of returning back of such service tax to their 

customers does not make the respondent eligible to claim refund of service tax and 

hence, the refund claim filed by the respondent was hit by bar of unjust enrichment 

on the date of filing of refund claim and this position was not altered any post 

clearance return of service tax by the respondent to their customer. The said aspect 
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Appeal No. V213/EA2IGDM/2018-19 

has been clarified vide Circular No. 3i7/33/97CX. dated 18.6.1997 which has been 

ignored by the lower adjudicating authority. 

(iii) The respondent has paid service tx under reverse charge mechanism. Once 

the incidence of service tax has been passed on and it has been put into the 

commercial chain of business transactions, it is aimost impossible to derive with full 

proof evidence where such chain of transaction is broken and who is actually going 

to borne the incidence of service tax, as in respect of transaction under arm's length 

there remains no control over ervice tax passed on. The impugned order did not 

follow the facts as to in which capacity MIs. Gautam Freight Pvt. Ltd. had been 

considered to get service tax. back, particu1ary, when no evidence of service tax 

amount received by the respondent from M/s. Gautam Freight Pvt. Ltd. are made 

available for scrutiny. The transaction made through debit note and credit note are 

not conclusive evidence looking to vast gap between the dates of debit note and date 

of credit note, leaving aside the transaction of returning of service tax subsequent to 

filing of refund claim. Hence, it is evident that the respondent had originally passed 

on incidence of service tax to MIs. Gautam Freight Pvt. Ltd. or some other person at 

the time of providing service and MIs. Gautam Freight Pvt. Ltd. or such other person 

in turn had passed on the incidence of service tax to MIs. Thorsen (principal) or any 

other person. Therefore, refund of service tax sanctioned vide impugned order is 

inadmissible to the respondent and the refunded amount at the most could have 

been credited to the consumer welfare fund, even if the same was found 

sa nctionable. 

(iv) The respondent has not submitted copies of Balance Sheet/Profit & Loss 

account for the relevant period showing treatment of amount of service tax paid by 

them in their books of account to reflect whether the service tax was borne by 

themselves or otherwise and no care has been taken by the lower adjudicating 

authority to call for the copies of Baiance Sheet and Profit & Loss account of M/s. 

Gautam Freight Pvt. Ltd. for the relevant period showing treatment given in their 

accounts in respect of service tax paid by them to the respondent and no evidence 

thereof that service tax was passed on by them to their principal (M/s. Thorsen) or 

any other person. 

(v) The respondent has not submitted copies of invoices raised by them to M/s. 

Gautam Freight Pvt. Ltd., Bank remittance certificates, communication from their 

overseas client, computation of service tax, etc. at the time of filing of refund claim or 

at subsequent stage of proceedings. The respondent submitted Certificate dated 

20.10.2017 of the Chartered Accountant based on records of the respondent but not 

on the basis of records of MIs. Gautam Freight Pvt. Ltd. lead to an inference that MIs. 

Gautam Freight Pvt. Ltd. have not passed on service tax to their clierts and had been 

borne by them. Thus, there is no documentary evidence to determine the eligibility for 
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claiming refund by none other than the respondent and that the incidence of service 

tax was not passed on and was borne by MIs. Gautam Freight Pvt. Ltd. or the 

respondent or any other person. In absence of conclusive evidence, the respondent 

is not eligible for refund of service tax. It is not the case of the respondent that service 

tax has been paid under protest or on direction of the authority but the respondent 

has paid service tax at his own. 

(vi) ST-3 return filed by the respondent for the period ended March, 2017 did not 

show service tax paid by them on 2.3.2017 under reverse charge. It was the claim of 

the respondent that they paid service tax in pursuant to Notification No. 2/2017-

Service Tax and .Notification No. 3/2017-ST both dated 12.1.2017, made applicable 

from 22.1.2017, hence, at the time of payment of service tax, there was no reason for 

the respondent to consider it as excess paid service tax and accordingly, it must have 

been reflected in their books of accounts for FY 2016-17 which were closed. Prior to 

Notification No. 14/2017-ST dated 13.4.2017 and CBEC Circular No.206/4/2017-ST 

dated 13.4.2017, it was beyond purview of the respondent to consider payment of 

service tax as an excess payment. Hence, even if the service tax was not leviable in 

respect of services provided by the principal of the respondent, the same has been 

fully consumed by the respondent as well as M/s. Gautam Freight Pvt. Ltd. or any 

other person augmenting the incidence of service tax and therefore, refund amount 

was required to be credited to the Consumer Welfare Fund presuming the incidence 

of service tax has been passed on to any other person. 

(vii) The respondent filed refund claim of service tax referring to Notification No. 

14/2017-ST dated 13.4.2017 but nowhere in the said Notification it has been 

authorized that the respondent or any other person can claim refund of service tax, if 

paid prior to issue of the said Notification. It is not a case of the respondent that the 

payment of service tax made by them on 2.3.2017 either under mistake or under 

compulsion or under misunderstanding of statutory provision. Thus, any arbitrary 

process due to failure of the respondent to understand the legal provision does not 

make the respondent automatically entitled for refund of service tax paid. 

(viii) In any case, service tax has been collected by the respondent from any other 

person which was not required to be collected in any manner as representing service 

tax, the respondent should pay the amount so collected to the credit of Government 

under Section 73A(2) of the Finance Act, 1994 (hereinafter referred to as "the Act"). 

Even if the version of the respondent is accepted it can be construed that the 

payment of service tax was made by the respondent under Section 73A(2) of the Act 

and the amount paid to the credit of Government was required to be adjusted against 

service tax payable by the respondent and the person who had borne the incidence 

of such amount may apply for refund under Section 73A(6) of the Act. Hence, refund 
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sancUoned by the lowCr adjud:s•:.-': nc . Ocr SecOo 1IB of the Central 

Excise Act, 1944 read with Section the Ae. was not ieal and proper. 

(ix) Entitlement of refund is governed by date of filing of claim. The impugned 

order is not categorically confirming the non-endtlement of the respondent on the 

date of filing of refund claim since The) had net returned the amount received by them 

in the name of service to the orlcecned  person. As per submissions of the 

respondent, they first issued credt note in favour of M/s. Gautam Freight Pvt. Ltd. on 

28.6.2017 and then returned the amount through cheque dated 17.10.2017. Thus, 

the submission of the respondent merely on the basis of credit note dated 28.6.2017 

does not sustain. As per accounting principle, a debit note or a credit note generally 

issued as a consequence of source invoice, in the present case, the transaction 

relates to a debit note dated 3i.3.21' an a credit note dated 28.6.2017, but there 

is no relationship attempted to be cx ned with reference to a particular invoice 

giving impression that the transactns without following invoice pattrn is not 

genuine. It is not following from the facts narrated by the respondent in their claim, 

whether the transaction in terms of credit note dated 28.6.2017 was a follow up of 

reduction in source invoice value or followed by reduction in invoice value with 

reference to particulars of a revised invoice issued in support that credit note dated 

28.6.2017. In the absence of authenticity of revised invoice, the existence of invoice 

and credit note tantamount double benefit grated as a mischief of account entries 

and absurd accounting method. Thus, the claim of the respondent is not on sound 

footing. The department relied on following case-laws in support of their contentions. 

• Hindustan Petroleum Corporation Limited — 2014-TIOL-658-CESTAT-MUM. 

• Addision & Co. Ltd. — 2016 (339) ELT 177 (SC) 

• Sahakani Khand Udyog Mandal Ltd. — 2005 (181) ELT 328 (SC) 

• Kirthi Constructions — 2016 (43) STR 301 (Tn. — Bang.) 

• S.S. Memon & Company — 2012 (27) SIR 41 (Tn. — Ahmd.) 

(x) The presumption under Section 12B of the Central Excise Act, 1944 is 

undeniably raised to state that the incidence of service tax is passed on tQ their 

principal, M/s. Thorsen or to any other person. Hence, the respondent has to 

establish with evidence that the service tax passed on to their principal was returned 

to the principal or any other person who borne the incidence of service tax. In 

absence of evidence, the presumption stands un-rebutted. When the invoices raised 

are such that the incidence of service tax has been passed on, the presumption 

under Section 12B of the Central Excise Act, 1944 comes into application and the 

documents provided by the resporldent are not sufficient to rebut the statutory 

presumption. The department relied on the decision in the case of J.R. Transformer 

Page No. 6 of 11 



Appeal No. V213/EA2/GDM/2018-19 

Pvt. Ltd. reported as 2014 (36) STR 1167 (Tn. — DeL). 

(xi) The amount mentioned n the challans showing payment of service tax 

submitted by the respondent were not matched with service tax leviable from the 

respondent against value of ocean freight mentioned in respective invoices for which 

refund has been claimed. 

4. Personal hearing in the matter was attended to by Shri Abhishek Doshi, 

Chartered Accountant on behalf of the respondent, who submitted PH submissions 

saying that they have returned tax/duty collected from M/s. Gautam Freight Pvt. Ltd. 

on 28.6.2017 before filing refund claim on 5.7.2017; that they are working on 

principal to principal basis with M/s. Gautam Freight Pvt. Ltd. and hence, can't be 

treated as agent of M/s. Gautam Freight Pvt. Ltd. for refund of tax/duty purpose; that 

service tax was applicable from 22.1.2017 however, their Bills of Lading was dated 

19.1.2017 and hence, service tax was not payable but they wrongly paid; that it has 

been held by the Hon'bte CESTAT, Ahmedabad in GAIL India Ltd. reported as 2016 

(46) STR 698 (Tn. — Ahmd.) that returning of tax collected before is as good as not 

collected; that Hon'ble High Court of Karnataka [2009 (14) SIR 3011 upheld the 

decision of Hon'ble CESTAT Bangalore in a case of Shiva Analytical (I) Ltd. reported 

as 2007 (7) STR 35 (Tn. — Bang.) that once service tax collected has been returned 

by way of cheque or credit note, there can't be question of unjust enrichment; that the 

Hon'ble Apex Court has also held in Vardhman Industries Ltd. reported as 2011 

(267) ELT A25 (SC) that duty paid at the time of clearance of goods and collected 

from customers can be refunded if post-clearance transaction is made through credit 

note; that all these 3 case-laws are applicable in this case in their favour; that appeal 

should be allowed; on query whether M/s. Gautam Freight Pvt. Ltd. has returned the 

tax to foreign shipping line or not, he replied that he is not aware of that fact and to 

reply this they may please be given some time, which was agreed; that they have 

nothing to do with what M/s. Gautam Freight Pvt. Ltd. have done or not done; that 

M/s. Gautam Freight Pvt. Ltd. have issued Certificate dated 28.5.2019 to this effect. 

FINDINGS: 

5. I have carefully gone through the facts of the case, the impugned order, the 

grounds of appeal filed by the department and the submissions made by the 

respondent including those made during personal hearing. I find that this being the 

appeal related to refund, filed by the department, provisions of Section 35F of the 

Central Excise Act, are not applicable. The issue to be decided in the present appeal 

is as to whether refund claim of service tax to the respondent, paid on service of 

transportation of goods in a vessel, incidence of service tax initially passed on by the 

respondent is hit by bar of unjust enrichment or not. 
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6. I find that it is undisputed ec.: that, th respondent had in their capacity of 

shipping agent paid service tax of Rs. 4O,5',S82/- on service of transportation of 

goods in a vessel vide Chaflan dated 2.32017 o terms of Notification No. 2/2017-ST 

and Notification No. 3/2017-ST. bcTh dated 12: .2017 and collected service tax from 

their principal M/s. Gautarn Freigh Pit. Ltd. Subsequently, the Central Government 

issued Notification No. 14/2017-ST dated 13.'..20i7 (effective from 22.1.2017) and 

notified date of Bifi of Lading to be the point otaxation. Since Bills of Lading in the 

present case were issued on 19.1.2017. the respondent returned service tax amount 

of Rs. 40,51,682/- by issuing Cred Note No. ON/i dated 28.6.2017 in the name of 

M/s. Gautam Freight Pvt. Ltd. anc orned refund of service tax. The refund claim 

was sanctioned vide the impugned order in favour of the respondent and Rs. 

40,51,682/- paid to them. Hence, the department filed appeal against the impugned 

order. 

7. I also find that the department is not entitled to retain this service tax paid by 

the respondent as no tax can be col'ected without authority of law, since this service 

tax was/is not payable by the respondent to the department in view of Notification No. 

14/2017-ST dated 13.4.2017, made effective from.22.1.2017 and clarification issued 

vide CBEC Circular No. 20614/2017-Service Tax dated 13.4.2017. Hence, the 

amount of Rs. 40,51,682/- has to he refunded by the department, as per law. 

8. The department has contended that the refund claim was hit by bar of unjust 

enrichment and that once the burden of has been passed on by the respondent to 

their customer any subsequent eiert of returning back of such service tax to their 

customers does not make the respondent eligible to claim refund of service tax from 

the department; that the impugned order has not described whether M/s. Gautam 

Freight Pvt. Ltd. have refunded the said service tax to M/s. Thorsen. 

8.1 I find that Section 11B of the Central Excise Act, 1944 has been made 

applicable to service tax matters by virtue of Section 83 of the Act, which provides 

that service tax amount as determined by the Assistant Commissioner of Central 

Excise or Deputy Commissioner of Central Excise shall, instead of being credited to 

the Fund, be paid to the applicant, if such amount is relatable to service tax paid by 

the person and if proved that the incidence of service tax has not been passed on to 

any other person: In the present case, as it is evident from the records and Certificate 

of the Chartered Accountant that the respondent had initially passed on incidence of 

service tax to M/s. Gautam Freight Pvt. Ltd., who passed on incidence of service tax 

to M/s. Thorsen and consequent upon issuance of Notification No. 14/2017-ST dated 

13.4.2017 specifying date of Bill of Lading as point of taxation, the respondent 

returned service tax by issuing credit note and subsequently also issued Cheque No. 

405527 dated 17.10.2017 for Rs. 40,51,682/- in favour of M/s. Gautam Freight Pvt. 
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Ltd., their principal. However, the respondent has not submitted any conclusive 

evidence establishing that their princal i.e. Mis. Gautam Freight Pvt. Ltd. have also 

returned Rs. 40,51,682/- to MIs, Thorsen, who ultmately bore the incidence of 

service tax. In view of these facts and circumstances, I am of the considered view 

that the respondent is not entitled for refund since they faUed to establish by 

providing documentary evidences that Rs. 40,51,682/- returned by them to M/s. 

Gautam Freight Pvt. Ltd. has also been passed on by them to M/s. Thorsen at the 

time of filing of refund claim or even at this appeal stage. 

8.2 My views are supported by the judgment of the Hon'ble Supreme Court in the 

case of Addision & Co. Ltd. reported as 2016 (339) E.L.T. 177 (S.C.) wherein it has 

been held as under: - 

16. In the instant case, the Assessee has admitted that the incidence 

of duty was originally passed on to the buyer. There is no material 
brought on record to show that the buyer to whom the incidence of duty 
was passed on by the Assessee did not pass it on to any other person. 
There is a statutory presumption under Section 12B of the Act that the 
duty has been passed on to the ultimate consumer. It is clear from the  
facts of the instant case that the duty1which was originally paid by the 
Assessee was passed on. The refund claimed by the Assessee is for 
an amount which is part of the excise duty paid eariier and passed on.  

The Assessee who did not bear the burden of the duty. though entitled  

to claim deduction, is not entitled for a refund as he would be uniustly  
enriched. 

It will be useful to refer to the relevant para of Mafatla! Industries v. 
Union of India (supra) in this connection. 

"108. (iii) A claim for refund, whether made under the 

provisions of the Act as contemplated in Proposition (i) 

above or in a suit or writ petition in the situations 

contemplated by Proposition (ii) above, can succeed only if 
the petitioner/plaintiff alleges and establishes that he has  
not passed on the burden of duty to another person/other 
persons. His refund claim shall be aHowed/decreed only 

when he establishes that he has not passed on the burden  

of the duty or to the extent he has not so passed on, as the 

case may be. Whether the claim for restitution is treated as 
a constitutional imperative or as a statutory requirement, it 
is neither an absolute right nor an unconditional obligation 

but is subject to the above requirement, as explained in the 
body of the judgment. Where the burden of the duty has 
been passed on, the claimant cannot say that he has  

suffered any real loss or prejudice. The real loss or 
preiudice is suffered in such a case by the person who has  
ultimately borne the burden and it is only that person who  
can legitimately claim its refund. But where such person 
does not come forward or where it is not possible to refund 
the amount to him for one or the other reason, it is just and 

appropriate that that amount is retained by the State, i.e., 
by the peop'e. There is no immorality or impropriety 

involved in such a proposition. 

The doctrine of unjust enrichment is a just and salutary 
doctrine. No person can seek to collect the duty from both 
ends. In other words, he cannot collect the duty from his 
purchaser at one end and also collect the same duty from 
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the State 

contrary to W. 

exercised for u?i 
unjust enrichmen . 
State repree nts thc 
speak of the peo  

collected from him 
I.crt s not meant to be 
cr.son. The doctrine of 

ever. .c licable to the State. 
o country. No one can 

ji.sI'' riched". 

17. Section 11 B(2) of the es that the amount of refund 
determined by the Authcrt be 'ed to the fund. The Proviso 
to Section Ii B(2) erm,s t tc' pd to the eppUcant instead 
of being credited to the uo sz:: amount is relatable to the 
manufacturer, the buyer or ny oth' sch class of applicants as 
notified by the Centrai Govemmnt. 

21. That a consumer can meke an aprcation for refund is clear from 
paras 98 and 99 of the udqment of this Court in Ma fat/al Industries 

(supra). We are bound by The said findings of a Larger Bench of this 
Court. The word 'buyer' in Cuse (e) to proviso to Section 11 B(2) of the 
Act cannot be restricted to the first buyer from the manufacturer. 
Another submission which remains to be considered is the requirement 
of verification to be done for the..purpose of findinq out who ultimately 
bore the burden of excise duty. t might be difficult to identify who had 
actually borne the burden bt such verification would definitely assist 
the Revenue in finding out ihether the manufacturer or buyer who 

makes an application for reind are being unjustly enriched. If it is not 
possible to identify the personersons who have borne the duty, the 
amount of excise duty collected in excess will remain in the fund which  
will be utilized for the benefit of the consumers as provided in Section 
12D. 

(Emphasis supplied) 

8.3. In view of the facts of this present case and the above judgment pronounced 

by the Hon'ble Supreme Court, it oiear that it is not sufficient to prove that the 

respondent is not getting unjust enrichment but so that his principal is not being 

enriched in unjust manner and that MIs. Thorsen, which has ultimately borne the 

incidence of service tax has been paid back. Therefore, the respondent was required 

to establish that service tax of Re. 40.51,682/- returned by them to M/s. Gautam 

Freight Pvt. Ltd. has actually been ac returned to M/s. Thorsen, who is the ultimate 

person, who has borne the incidence cf service tax of Rs. 40,51,682/-. Hence, I am of 

the considered view that the respondent is not entitled for refund of service tax of Rs. 

40,51,682/- since they failed to estabish that neither they nor their principal i.e. M/s. 

Gautam Freight Pvt. Ltd. was getting unjust enrichment. Hence, the impugned order 

sanctioning refund of service tax of Rs. 40,51,682/- in favour of the respondent is not 

correct, legal and proper and is requred to be set aside and Rs. 40,51,6821- paid to 

the respondent is required to be recovered from them to credit Consumer Welfare 

Fund. 
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9. In view of above, I set aside the impugneci order and allow the appeal filed by 

the department wfth direction 'o the refurd saronng authority to recover the 

refunded amount of Rs. 4O,51,682i from the repondent and credit consumer 

welfare fund forthwith. 

s Rqick l'1 c  cf) 1?t5TI RT LF1cI C115 11T .lIdl 

9.1 The appeal filed by the department is disposed off as above. 
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By Speed Post 
To, 

(i) The Commissioner, 

Central GST, 

Gandhidham (Kutch). 

(i) 31TEj9, 

_____ 

(ii) M/s. Chowgule Brothers Pvt. Ltd., 
Office No. 211, 2d  floor, 

Gold Coin Comp'ex, PotNo. 321, Ward 
12B, Gandhidham 
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