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'4)JHIt kIc'11, 8T5Tf9t (arrF), .i'i'k ii tlTftr / 

Passed by ShriKumar Santosh, Principal commissioner (Appeals),Rajkot 

at P9/Tft ii /-d'.ft1jth/ t4ct ec'U lj/ 

IVik / iK /artsftsrlm ti 1Irit PTfl 4 l 3TTlrft9: / 

Arising out of above mentioned 010 issued by Additional/)oint/Deputy/Assistant Commissioner, Central Excise/ST / GST, 

Rajkot / Jamnagar / Gandhidham 

at flcI&id'tt4l PT 'i i iii cit /Name & Address of theAppellant&Respondent :- 

Chowgule Brothers Pvt. Ltd.Office No.211,2nd fioor,Gold Coin Complex,Plot No.321,Ward 12- 
B4Opp. LIC BuildingGandhidham -Kutch(Gujarat) 
si aWr(sl1tP) nrthr 'tie, atI$at9 srrtetatltT /wrtttUr$ if atflT atT i'tciFl/ 
Any person aggrieved by this Order-in-Appeal may file an appeal to the appropriate authonty in the following 
way. 

ilki '-in' ec'u  sji iti't  ar'1f8tat inarrtetatatur$ 'ilc1 it1, 'tiik 'icMi' tj'i  Ptlil±-ti ,1944 t I1TT 353$ iTS 
(A) tpfi srf0at, 1994 $t r86 i11i1i ratatft 'I 

Appeal to Customs, Excise & Service Tax Appellate Tribunal under Section 35B of CEA, 1944 / Under Section 86 
of the Finance Act, 1994 an appeal lies to:- 

(i) ii11'tt ''t-r t2eTS Trift sii TftPT ljw, 1at ei'i ljc"t i't& iFifeftat 9TPTft1PTPJT fat '4lo,   f 2, 
PR't' STat, 1Tf 1/ 

The special bench of Customs, Excise & Service Tax Appellate Tribunal of West Block No. 2, R.K. Puram, New 
Delhi in all matters relating to classification and valuation. 

(ii) tiu fli 1(a) k çjJL iTt ff lit 1ci1i spiThrr at3Tjsis Ly. it't. e4)fl  'tmiTftfatTur (iS)r 
atPlT3FMiiii41i1is- ooTift1Hlllltl/ 

To the West regional bench of Customs, Excise & Service Tax Appellate Tribunal (CESTAT) at, 2" Floor, 
Bhaumah Bhawan, Asarwa Ahmedabad-3800 l6in case of appeals other than as mentioned in para- 1(a) above 

P tie c'ii't( )f fl,2001 riat6lii S sñftr1lictiTir 
iTi EA-3PT-' F TiTflioT..,iiii Ttii iitk't iT'tit tptdd $PTT, ntc'tti "1 tti ,'m.'l TPTit3frrcft'u arirr 

1T9T, e' 5 PT1F PT eil trr,5 iia ti PT 50 ciI  TatPT 50 cu'a  ?t $PPt: 1,QOO/-  e'tl, 5,OQO/- 
ppp 1Q000/- 't1l PT lTftS "tin ejc"e, iir ati ttsrrFrir s's atT iwr, iatfrir atfts4Thir .ti1'tt'i iiei atrrit 

'it STF 1fi i1'i't elisr lit 't "ito ri'iu10 't si'te ttrUI'riut 'thit PTf I erirft.trirtr IpTSTS 'i't$t at 
1vei atbti pTt i r I P.tivi 

fliTlTfttr l'ii 't..i I rrr 1/ 

The appeal to the Appellate Tribunal shall be filed in quadruplicate in forn EA-3 / as prescribed under Rule 6 of 
Central Excise (Appeal) Rules, 2001 and shall be accompamed against one which at least should be 
accompanied by a fee of Rs. 1 000/- Rs.i000/-, Rs.10,000/- where •  amount of 
dutydemand/mterest/penalty/refund is u_pto 5 tac. 5 Lac to 50 Lac and above 50 Lac respectively m the form 
of crossed bank draft in favour of Asst. Registrar of branch of any nominated public sector bank of th•e place 
where the bench of any nominated public sector batIk  of the place where the bench of the Tribunal is situated. 
Application made for grant of stay shall be accompanied by a lee of Rs. 500/- 

spfipTpTrpwsTsat f1lu ilfiffliTir 1994ii r86(1)liiiTi1lrp1Platfle'iufl 1994 li iTW9(L)litici trftS 
'..i'ii S.T- TfftTiTPTat[ PeT,s it'i4) trfatrali'i,'iui pTtt'twfli 
1HfiId i'I iIl) alit e,1'i 'tli wpPttttatT, atPt lii't miT,'iI ,l i(lt PTr.3lTT ei'ii arPTfRT,Ln 5 ii PTTTrli 

F,5 witS e'i PT 50 cins P1T,S SV"flT 50 dna o'i irflh{I ST 't'iT: 1,000/- tTr,  5,OQO/- e'i) 3TPatt 1Q,000/- e'il PT 
t'liT1ttSlT 4't i4 PPTT'tJ tfs.T1TtS "t PT 'illldl flier1ll'tui 'itt inai 'i-i'i't Ji.t$'it'i atfliisft if 
'HI 'i 1l i't 51W 'i' alPt TTT "1 I - .'a I fci 'i's a I se 51 11*PT P19T atrf*rZ I '1e PT 'lattrPr, Tat ']lT 'it PTfti 'i s I  
tarfinr PTfi51ThtT TSPTbPtt'If I ta I (ri-liT I 5iTiTS PIW51 ( PTT) $ fIT' PTliPTt-'TW WriT 500/- 'i i PT itSltttt "i'i I -s-ii 

NII 1/ 

The appeal under sub section (1) of Section 86 of the Finance Act, 1994, to the Appellate Tribunal Shall be filed 
in quadruplicate in Form S.T.5 as prescribed under Rule 9(1) of the Service Tax Rules, 1994, and Shall be 
accompanied by a copy of the order appealed against (one of which shall be certified copy) and should be 
accomj)amed by a fees of Rs. 1000 / - w'here the amount qf service tax & interest demanded li penalty levied of 
Rs. 5 Lakhs or less, Rs.5000/- where the amount of service tax & interest demanded & penalty levied is more 
than five lakhs but not exceeding Rs. Fifty Lakhs, Rs.10,000/- where the amount of service tax & mterest 
demanded & penalty levied is more than fifty Lakhs rupees, in the form of crossed bank draft in favour of the 
Assistant Registrar of the bench of nominated Public Sector Bank of the place where the bench of Tribunal is 
situated. / Application made for grant of stay shall be accompanied by a fee of Rs.500/-. 

(B) 



(1) 

(C) 

(1) 

fi 3,1994 f iITU 86   (2) rr  (2A) irir a# 4) atfi, TtT P<c4), 1994 fkiTW 9(2) 

'4lct iTT 1c1a (i'14l 8 W 1vi1 kl) iiii) tf '1Ni TT i9 5T1T d1Nrl, 4Otr '3r4I 
 irraf  ii I / 

The appeal under sub section (21 and (2A) of the section 86 the Finance Act 1994, shall be filed in For ST.7 as 
prescnlled under Rule 9 (2J  &9(2A) of the Service Tax Rules, 1994 and shall be accompanied by a copy of order 
of Corrmnssjoner Central tixcise or Cotnrnissioner, Central Excise (Appeals) (one of which shall be a certified 
copy) and copy of the order passed by the Commissionerauthorizing the Assistant Coniniissioner or Deputy 
Commissioner of Central Excise! Service Tax to file the aopeal before the Appellate Tribunal. 
fi4j c ,O'iicqjc     fl  Tf ir()ii  ifi 313iffi l944t8TtT 
35iTr,   ItuI 

ffre   ic/iI TTr l011DftT(l0%). rr.'jHiI IlIio , T9T, i'I 9TIlI1cl , ' r 
PJ19TT Rh i , rf tili OTtI 'a ' i I aitflr a  ti 

ici4ci "wtr jr" kf  
(i) tlTUllt'aiae  
(ii)  
(iii)  
- urn T8H fF'fir ( 2) slfitftTiR 2014 R aTftThT I1l) pirn  

rTifff v 3 Ttrc19Triti/ 
For an appeal to be filed before the CESTAT, under Section 35F of the Central Excise Act, 1944 which is also 
made applicable to Service Tax under Section 83 of the Finance Act, 994, an appeal against this order shall lie 
before the Tnbunal on payment of 10% of the duty demanded where duty or duty and penalty are in dispute, or 
penalty, where penalty alone is in dispute, provided the amount of pre-deposit payable would be subject to a 
ceiling of Rs. 10 Crores, 

Under Central Excise and Service Tax, "Duty Demanded" shall include: 
1) amount determined under Section 11 D; 
ii) amount of erroneous Cenvat Credit taken; 
iii) amount payable under Rule 6 of the Cenvat Credit Rules 

- provided further that the provisions of this Section shall not apply to the stay application and appeals 
pending before any appellate authority prior to the commencement of the Finance (No.2) Act, 2014. 

iTr  t3tTVr 38T: 
Reviioiappication to_Gvrnment çf india:

_____ i41 i I t, 'tfl' 'icu t7ka,l994 
i1Ttt *aaa, tFteI'I1 iffTT fr aaii. 'ia-a ftaii, iflr l'-i   a4, 1ff-1 10001, flt fT 
"iiii jfj / . 
A revision application lies to the Under Secretary, to the Government of India, Revision Application Unit, 
Ministry of Finance, Department of Revenue, 4th }loor, Jeevan Deep Building, Parliament Street, New Delhi-
ii000r, under Section 35EE of the CEA 1944 in respect of the following case, governed by first proviso to sub-
section (1) of Section-35B ibid: 

af 1tila1i'I iii4 i  rR4) 'tui riai irrR 
in i) innyinr . rinpiini'-a,e R4) 'aiai  iTf't 

In case of any loss of goods, where the loss occurs in transit from a factory to a warehouse or to another factory 
or from one warehouse to another dunng the course of processmg of the goods in a warehouse or in storage 
whether in a factory or in a.warehouse 

 j'    ffla7a ata q   '8e (R )iHi.tA , 
TIT TI/ 

In case of rebate of duty of excise on goods exported to any country or terntory outside India of on excisable 
material used in the manufacture of the goods which are exported to any country or temtory outside India. 

•eie   Trnai, TiFT' ka1hid firTiTTI / 
In case ofgoods exported outside India export to Nepal or Bhutan, without payment of duty. 

1.t a-a 
(in' 2),199tit l09TrnT kilO TrTTtili4hl .t141JhI1f innTTtiPo Rit 

Credit of any duty allowed to be utili7ed towards payment of excise duty on final products under the provisions 
of this Act or the Rules made there under such order is passed by the Commissioner (Appeals) on or after, the 
date appointed under Sec. 109 of the Finance (No.2) Act, 1998. 

(v) 'ks siruin tin)intia i'i'ai EA-8 'r-aia "aVi 9(i(a(Tt)1b44.fll4l,2001 
rTinur* 3 i1Ti an9? ff'T?T I eada' 'aia'1 $PT%r 4ll i1Tin i 3T TtTint at-fl inniri put 

nTR-6 a1uff 

The above application shall be made in duplicate in Form No. EA-8 as specified under Rule, 9 of Central Excise 
(Appeals), Rures, 2001 within 3 months rrom the date on which the order sought to be appealed a"ainst is 
communicated and shall be accompanied by two copies each of the 010 and Order-In-Appeal. It shoul' also be 
accompanied by a copy of TR-6 Challan evidencing payment of prescribed fee as prescnfled under Section 35-
EE of CEA, 1914, under Major Head of Account. 

(vi) 
ai 'lcli.l 'a i9 'ala R'1T i1 in1TT7 200/ T 9TtfT TJ iltt  "IdA tt hllI t tirnin 
1000-/T TaIi.l 
The revision app,hcation shall be accompanied, by a fee of Rs. 200/- where the amount involved in Rupees One 
Lac or less and 1'ts. 1000/- where the amount involved is more than Rupees One Lac. 

(D) it*i aT i kTr'AS  a r'inr'rniw 
a'a ¶& iTT)%'R inqu41a inuT)iui inn "'a a'fl'a irrinrin it&ai inT L aIiniTfIOT "itcH I / In case 

if the order coyers vanousnumbers of order- in Original, fee for each 0.1.0. should be paid in tie aforesaid 
manner, not withstanding the fact that the one appeal to the Appellant Tribunal or the one application to the 
Central Govt. As the case may be, is filled to avoid scriptoria work if excising Rs. 1 Iakh fee o'l Rs. 100/- for 
each. 

(E) iTiT1tfII7r -ia if 1975 1f- 1 -I puj'pnriiin iI1if lTinJiTin ilTt9f ii in 1iiifli 6.50 ll in1 -hIhl'll 

dl "II '-Il PT17I / 
One copy of applicatidn or 0.1.0. as the case may be, and the order of the adjudicatina authority shall bear a 
court fee stamp of Rs.6.50 as prescribed under Schedule-I in terms of the Court Fee Act'l975, as amended. 

(F) 'PT , if c"4 Ll fi 1hl'I'. if'l'in TTfbTtT ('akl ) 1aaiai, 1982 Tin arn Pin5Tt atai t 

l'ae ail r / 
Attention is also invited to the rules covenng these and other related matters contained in the Customs, Excise 
and Service Appellate Tribunal (Procedure) Rules, 1982. 

(G) in arfluffir ifiNtrft r an in,urflnr ai rtfitii' ,ai''a, tetpT ifrr a4 lea tieiii   ancfrsnri1T Iltarr4tir iaata 

www.cbec.gov.in  alt a I / , , 
For the elaborate detailed and latest provisiops relating to filing of appeal to the higher appellate authority, the 
appellant may rder to the Departmental website www.cbec.gov.in. 



Appeal No. V2/2/EA2/GDM/2018-19 

:: ORDER IN APPEAL  

The Deputy Commissioner, Central GST Urban Division, Gandhidham, as per 

directions and authorization of the Commissioner, Céhtral GST, Gandhidham (Kutch) 

(hereinafter referred to as "the Department") filed present appeal against Order-In-

Original No. 68/Urban Ref/2017-18 dated 31.1.2018 (hereinafter referred to as "the 

impugned order") passed by the Assistant Commissioner, Central GST (Urban) 

Division, Gandhidham (hereinafter referred to as "the lower adjudicating authority") in 

the case of M/s. Chowgule Brothers Pvt. Ltd., Office No. 211, 2nd  floor, Gold Coin 

Complex, Plot No. 321, Ward 12B, Gandhidham (hereinafter referred to as "the 

respondent'). 

2. The brief facts of the case are that the respondent filed refund application on 

5.7.2017 for refund of service tax of Rs. 28,43,858/- paid during January, 2017 to 

March, 2017 on value of service of transportation of goods in a vessel whose Bills of 

Lading were issued on 18.1.2017. The respondent submitted refund claim on the 

ground that the point of taxation in respect of this service has been specified as the 

date of Bill of Lading of goods as per Notification No. 14/2017-ST dated 13.4.2017 

made effective from 22.1.2017 read with CBEC Circular No. 206/4/2017-Service Tax 

dated 13.4.2017 clarifying that no service tax is leviable if the Bill of Lading is of date 

prior to 22.1.2017. The lower adjudicating authority vide impugned order sanctioned 

refrid claim. 

3. Being aggrieved with the impugned order, the department preferred present 

appeal, interalia, on the following grounds: - 

(I) It is evident that the respondent has collected service tax of Rs. 28,43,858/- 

from M/s. Gautarn Freight Pvt. Ltd., pure agent of foreign charterer/operator of the 

vessel M/s. Bogazici Deniz Tasimaciligi Ltd., Turkey (hereinafter referred to as M/s. 

Bogazici Deniz); that M/s. Gautam Freight Pvt. Ltd. had obviously collected service 

tax from M/s. Bogazici Deniz and no evidence to contradict such presumption has 

been provided by the respondent at the time of filing refund: claim; that the impugned 

order did not describe that M/s. Gautam Freight Pvt. Ltd. had not collected service 

tax from M/s. Bogazici Deniz or refunded the service tax to M/s. Bogazici Deniz. 

Hence, it is not evident that person who had actually borne the incidence of service 

tax had received back service tax amount. 

(ii) Once the burden of tax has been passed on by the respondent to their 

customer any subsequent event of returning back of such service tax to their 

customers does not eligible the respondent to claim refund of service tax and hence, 

the refund 

date 0 

ed by the respondent was hit by bar of unjust enrichment on the 

claim and this position was not altered any post clearance 
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Appeai No. V2/2/EA2/GDM/2018-19 

return of service tax by the respcx to ther 'ustomer. The said aspect has been 

clarified vide Circular No. 3i7/33! -.c.<., dste. 6.1997 which has been ignored by 

the lower adjudicating authot. 

(iii) The respondent has paid s:-:a tax reverse charge mechanism. Once 

the incidence of servicetax has bs assec and it has put into the commercial 

chain of business transactions, •rmost possible to derive with full proof 

evidence where such chain o tr::k cken and who is actually going to 

borne the incidence of service ta<. re of transaction under arm's length 

there remains no control over serv- ix pa-d on. The impugned order did not 

follow the facts to explain as to in v •:- cap; MIs. Gautam Freight Pvt. Ltd. had 

been considered to get service tax ack, partr:y, when no evidence of service tax 

amount received by the resoondon:: rc.m Mf:r. Gautam Freight Pvt. Ltd. are made 

available for scrutiny. The transac2n nade gh debit note and credit note are 

not conclusive evidence looking tc 'ss ap hzeen the dates of debit note and date 

of credit note, leaving aside the tr scon o c-tumng of service tax subsequent to 

filing of refund claim. Hence, it is .avkent that the respondent had originally passed 

on incidence of service tax to MIs. Gautam F;ht ?vt. Ltd. or some other person at 

the time of providing service and iLr. Gautan Fr&ght Pvt. Ltd. or such other person 

in turn had passed on the incder c erric: ax to M/s. Bogazici Deniz (principal) 

or any other person. Therefore, rstmd of ser'' tax sanctioned vide impugned order 

is inadmissible to the respondent and th refued amount at the most could have 

been credited to the consumer are tud, even if the same was found 

sa nctionable. 

(iv) The respondent has not ::ted c: of Balance Sheet/Profit & Loss 

account for the relevant period shcv'r. reai ....nt of amount of service tax paid by 

them in their books of accoun. to ñact whel:her the service tax was borne by 

themselves or otherwise and no ce has been taken by the lower adjudicating 

authority to call for the copies Df .noe Sheet and Profit & Loss account of M/s. 

Gautam Freight Pvt. Ltd. for the re'nt period showing treatment given in their 

accounts in respect of service tax od by thn' to the respondent and no evidence 

thereof that service tax was passed on by m to their principal (MIs. Bogazici 

Deniz) or any other person. 

(v) The respohdent has not suLmi'ffod copies of invoices raised by them to M/s. 

Gautam Freight Pvt. Ltd., Bank remttance certificates, communication from their 

overseas client, computation of service tax, etc. tthe time of filing of refund claim or 

at subsequent stage of proceedings. The respondent submitted Certificate dated 

20.10.2017 from the Chartered Accotant based on records of the respondent but 

not on the basis of records of MIs. Gsutarn Freqht Pvt. Ltd. lead to an inference that 

Page No. 4 of 11 



Appeal No. V2/2/EA2/GDM/2018-19 

M/s. Gautam Freight Pvt. Ltd. have not passed on service tax to their clients and had 

been borne by them. Thus, there is no docurntntary evidence to determine the 

eligibility for claiming refund by none other than the respondent and that the 

incidence of service tax was not passed on and was borne by M/s. Gautam Freight 

Pvt. Ltd. or the respondent or any other person. In absence of conclusive evidence, 

the respondent is not eligible for refund of service tax. It is not the case of the 

respondent that service tax has been paid under protest or on direction of the 

authority but the respondent has paid service tax at his own. 

(vi) ST-3 return filed by the respondent for the period ended March, 2017 did not 

show service tax paid by them on 7.3.2017 under reverse charge. It was the claim of 

the respondent that they paid service tax in pursuant to Notification No. 2/2017-

Service Tax and Notification No. 3/2017-ST both dated 12.1.2017, made applicable 

from 22.1.2017, hence, at the time of payment of service tax, there was no reason for 

the respondent to consider it as excess paid service tax and accordingly, it must have 

been reflected in their books of accounts for FY 2016-17 which were closed. Prior to 

Notification No. 14/2017-ST dated 13.4.2017 and CBEC Circular No.206/4/2017-ST 

dated 13.4.2017, it was beyond purview of the respondent to consider payment of 

service tax as an excess payment. Hence, even if the service tax was not leviable in 

respect of services provided by the principal of the respondent, the same has been 

fully consumed by the respondent as well as M/s. Gautam Freight Pvt. Ltd. or any 

other person augmenting the incidence of service tax and therefore, refund amount 

was required to be credited to the Consumer Welfare Fund presuming the incidence 

of service tax has been passed on to any other person. 

(vii) The respondent filed refund claim of service tax referring to Notification No. 

14/2017-ST dated 13.4.2017 but nowhere in the said Notification it has been 

authorized that the respondent or any other person can claim refund of service tax, if 

paid prior to issue of the said Notification, It is not a case of the respondent that the 

payment of service tax made by them on 7.3.2017 either under mistake or under 

compulsion or under misunderstanding of statutory provision. Thus, any arbitrary 

process due to failure of the respondent to understand the legal provision does not 

make the respondent automatically entitled for refund of service tax paid. 

(viii) In any case, service tax has been collected by the respondent from any other 

person which was not required to be collected in any manner as representing service 

tax, the respondent should pay the amount so collected to the credit of Government 

under Section 73A(2) of the Finance Act, 1994 (hereinafter referred to as "the Act"). 

Even if the version of the respondent is accepted it can be construed that the 

paymept-of--seyice tax was made by the respondent under Section 73A(2) of the Act 
,i'__ . . 

ar}d,'tffib1d to the credit of Government was required to be adjusted against 

(.f :.' 4fj Page No. 5 of 11 



AppaI No. V2/21EA2/GDM/2018-19 

service tax payable by the responen: th )SrSOn who had borne the incidence 

of such amount may apply for ref c :nder e:::cn 73.A(6) of the Act. Hence, refund 

sanctioned by the lower adjudichr authohh' under Section 11 B of the Central 

Excise Act, 1944 read with Section the i: was not legal and proper. 

(ix) Entitlement of refund is g wd by hte. of filing of claim. The impugned 

order is not categorically confirrHn noentitiement of the respondent on the 

date of filing of refund claim since they had not tumed the amount received by them 

in the name of service to the cocemed erson. As per submissions of the 

respondent, they first issued crednot: in favour of M/s. Gautam Freight Pvt. Ltd. on 

28.6.2017 and then returned the amount thro h cheque dated 17.10.2017. Thus, 

the submission of the respondent mery on the basis of credit note dated 28.6.2017 

does not sustain. As per accounting priiciple, a debit note or a credit note generally 

issued as a consequence of source  invoice. In the present case, the transaction 

relates to a debit note dated 31.3.2017 and a credit note dated 28.6.2017, but there 

is no relationship attempted to be expained with reference to a particular invoice 

giving impression that the transactkns without following invoice pattern is not 

genuine. It is not following from the facts narrated by the respondent in their claim, 

whether the transaction in terms of credit note dated 28.6.2017 was a follow up of 

reduction in source invoice value o followed by reduction in invoice value with 

reference to particulars of a revised invoice issued in support that credit note dated 

28.6.2017. In the absence of authentic'ty of revised invoice, the existence of invoice 

and credit note tantamount doube benefit grated as a mischief of account entries 

and absurd accounting method. Thus, the claim of the respondent is not on sound 

footing. The department relied on following case-laws in support of their contentions. 

• Hindustan Petroleum Corporation Limited - 2014-TlOL-658-CESTAT-MUM. 

• Addision & Co. Ltd. -2016 (339) LT 177 (SC) 

• Sahakari Khand Udyog Mandal Ltd. -2005 (181) ELI 328 (SC) 

• Kirthi Constructions - 2016 (43) STR 301 (Tn. -• Bang.) 

• S.S. Memon & Company - 2012 (27) SIR 41 (Tn. - Ahmd.) 

(x) The presumption under Section 12B of the Central Excise Act, 1944 is 

undeniably raised to state that the incidence of service tax is passed on to their 

principal, M/s. Bogazici Deniz or to any other person. Hence, the respondent has to 

establish with evidence that the service tax passed on to their principal was returned 

to the principal or any other person who borne the incidence of service tax. In 

absence of evidence, the presumption stands un-rebutted. When the invoices raised 

are such that the incidence of service tax has been passed on, the presumption 

under Section 1 2B of the Central Excise Act, 1944 comes into application and the 

documents provided by the respondent are not sufficient to rebut the statutory 
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presumption. The department relied on the decision in the case of J.R. Transformer 

Pvt. Ltd. reported as 2014 (36) STR 1167 (Tn. -- Del.). 

(xi) The amount mentioned in the challans showing payment of service tax 

submitted by the respondent were not matched with service tax leviable from the 

respondent against value of ocean freight mentioned in respective invoices for which 

refund has been claimed. 

4. Personal hearing in the matter was attended to by Ms. Priyanka Patel, 

Advocate on behalf of the respondent, who reiterated the grounds of appeal and 

submitted that the impugned order is correct as they have given Rs. 28,43,858/- to 

their agent M/s/ Gautam Freight Pvt. Ltd. and hence, refund is payable to them; on 

query that M/s. Gautam Freight Pvt. Ltd. still have this amount with them though 

showing refundable to M/s. Bogazici Deniz Tasimaciligi Ltd., Turkey but have not 

refunded to them, she submitted that M/s. Gautam Freight Pvt. Ltd. will give affidavit 

on oath that this amount shall be actually credited/given to M/s. Bogazici Deniz 

Tasimaciligi Ltd., Turkey within 15 days from the date of receipt of Order-in-Appeal 

and/or advise by M/s. Chowgule Brothers Pvt. Ltd., whichever is earlier; that the 

respondent shall also give an affidavit on oath that they will credit consumer welfare 

fund by Rs. 28,43,858/- if within 30 days, Rs. 28,43,858/- is not refunded by their 

principal i.e. M/s. Gautam Freight Pvt. Ltd. to M/s. Bogazici Deniz Tasimaciligi Ltd., 

Turkey; that she also confirmed that M/s. Gautam Freight Pvt. Ltd. have business 

with M/s. Bogazici Deniz Tasimaciligi Ltd., Turkey even now; that they have paid Rs. 

28,43,858/- to M/s. Gautam Freight Pvt. Ltd. and hence, refund to them is correct, 

legal & proper and they have not been benefitted twice. 

FINDINGS: 

5. I have carefully gone through the facts of the case, the impugned order, the 

grounds of appeal filed by the department and the submissions made by the 

respondent including during personal hearing. I find that this being the case of 

refund, provisions of Section 35F of the Central Excise Act, 1944 are not applicable. 

The issue to be decided in the present case is as to whether sanctioning of refund 

claim of service tax paid by the respondent on service of transportation of goods in a 

vessel, initially passed on the incidence of service tax by the respondent on the 

foreign charterer/operator of the vessel through pure agent of the foreign 

charterer/operator and later on returned service tax through credit note/cheque is hit 

by bar of unjust enrichment or not. 

6. It is undisputed fact that the respondent had in the capacity of shipping agent 

paid servic- -8,43,858I- on service of transportation of goods in a vessel 

vide Ch. in terms of Notification No. 2/2017-ST and Notification 
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No. 3/2017-ST both dated i2.i.2hT nd cK.ed service tax from M/s. Bogazici 

Deniz through M/s. Gautam Freight h. Ltd. oequently, the Central Government 

vide Notification No. 14/2017-ST hth i3.4h)17 made effective from 22.1.2017, 

notified date of Bi of Lading is th -  chit of tax::Jcp. Since the date of Bills of Lading 

in the present case were issued r lh.i:2017, the respondent returned service tax 

amount by issuing Credit Note c. 0:N/2  zted 28.6.2017 in the name of M/s. 

Gautam Freight Pvt. Ltd. and caim refund c service tax. The refund claim was 

sanctioned vide impugned order hi tvour o the respondent and paid to them. 

Hence, the department filedappe enst the iougned order. 

7. I find that the department h ro ntitled to etain this service tax paid by the 

respondent as no tax can be coected'i,ithout ethority of law, since this service tax 

was/is not payable by the respondent to the department in view of Notification No. 

14/2017-ST dated 13.4.2017, made effective from. 22.1.2017 and clarification issued 

vide CBEC Circular No. 206/4/2017-Service Tax dated 13.4.2017. Hence, the 

amount of Rs. 28,43,858/- has to he refunded by :he department, as per law. 

8. The department has contended that the refund claim was hit by bar of unjust 

enrichment and that once the burden of tax has been passed on by the respondent to 

their customer any subsequent event of returning back of such service tax to their 

customers does not make the respondent eiiqibe to claim refund of service tax from 

the department; that the impugned order has not described Whether M/s. Gautam 

Freight Pvt. Ltd. have refunded the sd service tax to M/s. Bogazici Deniz. 

8.1 I find that Section 11 B of the Central Excise Act, 1944 has been made 

applicable to service tax matters by vfrtue of Section 83 of the Act, which provides 

that service tax amount as determined by the Assistant Commissioner of Central 

Excise or Deputy Commissioner of Central Excise shall, instead of being credited to 

the Fund, be paid to the applicant, if such amount is relatable to service tax paid by 

the person if the incidence of payment of service tax has not been passed on to any 

other person. In the present case, as it evident from the records and Certificate of the 

Chartered Accountant that the respondent had initially passed on incidence of 

service tax to M/s. Gautam Freight Pvt. Ltd. who passed on incidence of service tax 

to M/s. Bogazici Deniz, however, consequent upon issuance of -Notification No. 

14/2017-ST dated 13.4.2017 specifying date of Bill of Lading as point of taxation, the 

respondent returned service tax by issuing credit note and subsequently also issued 

Cheque No. 405528 dated 17.10.2017 for Rs. 28,43,858/- in favour of M/s. Gautam 

Freight Pvt. Ltd., their principal. Hcwever, I find that the respondent has not 

submitted any conclusive evidence establishing that principal of the respondent i.e. 

M/s. Gautam Freight Pvt. Ltd. has also returned Rs. 28,43,858/- to M/s. Bogazici 

Deniz, who ultimately bore the incidence of service tax. In view of these facts and 
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circumstances, I am of the considered view that the respondent is not entitled for 

refund since they failed to estabsh by providinq documentary evidences that Rs. 

28,43,858/- returned by them to M/s. Gautam Freight Pvt: Ltd. have also passed on 

this amount to M/s. Bogazici Deniz at the time of filing of refund claim or even at this 

appeal stage. 

8.2 My views are supported by the judgment of the Hon'ble Supreme Court in the 

case of Addision & Co. Ltd. reported as 2016 (339) E.L.T. 177 (S.C.) wherein it has 

been held as under: - 

16. In the instant case, the Assessee has admitted that the incidence 
of duty was originally passed on to the buyer. There is no material 
brought on record to show that the buyer to whom the incidence of duty 
was passed on by the Assessee did not pass it on to any other person. 
There is a statutory presumption under Section 12B of the Act that the 
duty has been passed on to the ultimate consumer. It is clear from the 
facts of the instant case that the duty which was originally paid by the 
Assessee was passed on. The refund claimed by the Assessee is for 
an amount which is part of the excise duty paid earlier and passed on.  
The Assessee who did not bear the burden of the duty, though entitled  
to claim deduction, is not entitled for a refund as he would be unjustly 
enriched. 
It will be useful to refer to the relevant para of Mafatlal Industries v. 
Union of India (supra) in this connection. 

"108. (iii) A claim for refund, whether made under the 
provisions of the Act as contemplated in Proposition (i) 
above or in a suit or writ petition in the situations 
contemplated by Proposition (ii) above, can succeed only if 
the petitioner/plaintiff alleges and establishes that he has  
not passed on the burden of duty to another person/other 
persons. His refund claim shall be allowed/decreed only 
when he establishes that he has not passed on the burden  
of the duty or to the extent he has not so passed on, as the 
case may be. Whether the claim for restitution is treated as 
a constitutional imperative or as a statutory requirement, it 
is neither an absolute right nor an unconditional obligation 
but is subject to the above requirement, as explained in the 
body of the judgment. Where the burden of the duty has 
been passed on, the claimant cannot say that he has  
suffered any real loss or prejudice. The real loss or 
prejudice is suffered in such a case by the person who has 
ultimately borne the burden and it is only that person who 
can legitimately claim its refund. But where such person 
does not come forward or where it is not possible to refund 
the amount to him for one or the other reason, it is just and 
appropriate that that amount is retained by the State, i.e., 
by the people. There is no immorality or impropriety 
involved in such a proposition. 

The doctrine of unjust enrichment is a just and salutary 
doctrine. No person can seek to collect the duty from both 
ends. In other words, he cannot collect the duty from his 

tire aser at one end and also collect the same duty from 
on the ground that it has been collected from him 

law. The power of the Court is not meant to be 
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exercised for unJusL 

unjust enr:chment 
State represents the 

speak of the people b 

:.chince ps.-son. The doctrine of 
ever. picable to the State. 
le of the country. No one can 

snriched". 

17. Section 11 B(2 of. the .ct uontemctes that the amount of refund 

determined by the Authortks. sham be csdted to the fund. The Proviso 
to Section 11B(2) permits te rftnd to b peid to the applicant instead 
of being credited to the ir f siv'.h amount is relatable to the 
manufacturer, the buyer cr anc oths 3uc;h class of applicants as 
notified by the Central Govern reit. 

21. That a consumer can make an appcation for refund is clear from 

paras 98 and 99 of the judçrnent of this Court in Mafatlal Industries 
(supra). We are bound by the sd findngs of a Larger Bench of this 
Court. The word 'buyer' in C'ause (e) to proviso to Section 11 B(2) of the 
Act cannot be restricted to the first buyer from the manufacturer. 

Another submission which rsrnans to be  considered is the requirement 
of verification to be done for the purpose  of finding out who ultimately 

bore the burden of excIse duty. t might be difficult to identify who had 

actually borne the burden hut such veiflcation would definitely assist 
the Revenue in finding out whether the manufacturer or buyer who 

makes an application for refund are beinq unjustly enriched. If it is not 

possible to identify the person/persons who have borne the duty, the 
amount of excise duty coliected in excess will remain in the fund which  

will be utilized for the benefit of the consumers as provided in Section  
12D. 

(Emphasis supplied) 

8.3. In view of the facts of this present case and the above judgment pronounced 

by the Hon'ble Supreme Court;  it is cear that it is not sufficient to prove that the 

respondent is not gethng unjust enrkThment but also that his principal is not being 

enriched in unjust manner and that M/s. Bogazici Deniz, which has ultimately borne 

the incidence of service tax needed to be paid back and therefore, the respondent 

was required to establish that service tax of Rs. 28.43,858/- returned by them to M/s. 

Gautam Freight Pvt. Ltd. has actualiy been returned to M/s. Bogazici Deniz, who is 

the ultimate person, who has borne the incidence of service tax of Rs. 28,43,858/-. 

Hence, I am of the considered view that the respondent is not entitled for refund of 

service tax of Rs. 28,43,858/- since they failed to establish that neither they nor their 

principal i.e. M/s. Gautam Freight Pvt. Ltd. was getting unjust enrichment. Hence, the 

impugned order sanctioning refund of service tax of Rs. 28,43,858/- in favour of the 

respondent is not correct, legal and proper and is required to be set aside. Therefore, 

the refund of Rs. 28,43,858/- paid to the respondent is required to be recovered from 

them to credit Consumer Welfare Fund. 
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9. In view of above, I set aside the impugned order and allow the appeal filed by 

the department with direction to the refund sanctioning authority to recover the 

refunded amount of Rs. 28,43,858/- from the respondent and credit consumer 

welfare fund forthwith. 

S.? 1YI~.ck c iu c *PT 3trT 1tr?Rr 5'4fr[ ci''i'' 1'.ii 'iIdI 

9.1 The appeal filed by the department is disposed off as above. 
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