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Indian Farmer Fertilizer Co-operative Ltd. (IFFCO), Finance & Accounts Admn Building 
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r s1Tr('4lf) iI 9r'rtsr31trtt /1t w11 s'll'i i'ecit 
Any person aggrieved by this Order-in-Appeal may file an appeal to the appropriate authority in the following 
way. 

TT  4i ii I'IHk rt rtf irl1r,  rttwr,1944 t TU 35B 
fi 3Tf!Itft11T,  1994t ttTT86t 1I1 irt* 1/ 

Appeal to Customs, Excise & Service Tax Appellate Tribunal under Section 35B of CEA, 1944 / Under Section 86 
of the Finance Act, 1994 an appeal lies to:- 

t liie, lcl31 Tfr $t f*'t r1Th,  o'iI 2, 

The special bench of Customs, Excise & Service Tax Appellate Tribunal of West Block No. 2, R.K. Puram, New 
Delhi in all matters relating to classification and valuation. 

__ftspi*fli  4M1  (f)t 
'TtttTt1-tta31iTfttir, 1tiI i *iiil oottTtt.,itI  , 

To the West regional bench of Customs, Excise & Service Tax Appellate Tribunal (CESTAT) at, 2" Floor, 
Bhaumah Bhawan, Asarwa Abmedabad-380016in case of appeals other than as mentioned in para- 1(a) above 

14)c1)31 rfur 3tr r q __   js ()fli, 2001, 1i 6 a f1si)Thi 1i 
w EA-3  t ti tiitiiiii I tt t ii itjc , ti i  ir 1 . cit I i 
fiTT, 5 uT 'it '-iy uT 0 ciii 'ti it31T 50 it t l: 1,QOO/- 5,OQO/- 

3tiT31T 10000/- . t tt *iii l t4ti1ttT 31T T9T9, 3Pft 31i1IlUI TTT 4 

TuTthTf Tf  
  1II lI 

The appeal to the Appellate Tribunal shall be ified in quadruplicate in form EA-3 / as prescribed under Rule 6 of 
Central Excise fAppeal) Rules, 2001 and shall be accompamed against one which at least should be 
accompanied by a fee of . Rs. 1 000/- Rs.5000/-, Rs.10,000/- where, amount of 
dutydemand/mterest/penaltyj refund is ipto 5 Lac. 5 Lac to 50 Lac and above 50 Lac respectively m the form 
of crossed bank draft in favour of Asst. Registrar ol' branch of any nominated public sector bank of the place 
where the bench of any nominated public sector bank of the ,place where the bench of the Tribunal is situated. 
Application made for grant of stay shall be accompanied by a lee of Rs. 500/- 

arfiw 1i a liurir 1994 4't urn 86(1)hrt1r I31I I'e131K4) 1994 1iT 9[g'1ltlP,d 

1  t ttt 31t TTT, "1l 'Tt RTT,oi"i *t 41e .ii1 '1It31I r31T9T,e'4i. 5 'it 1T 
0 lI( Ttt,1' aT'4T 50 clIt e'i ii-f ' 31T: 1,QOO/- 5,OQO/-  51T 1Q,000/- 'i 
Tl' 1?IUI 1tiT  r iIJ9TT, i1tltr a 1-eliilaiut t 1I uiuc 1T2T if 
jI "iffl 4iRci i'o Rt1*uT "tii uTfT I  ru'fltt is utr "+J,eitt, *lt iFI r 1-II 'iiIi "it 

uirrtzr 1' rrr fè.rr I PT uiur ( alr.fT) ui f uTt 500/- WT ii1i 531i rur eii 

The appeal under sub section (1) of Section 86 of the Finance Act, 1994 to the Appellate Tribunal Shall be filed 
in quactruphcate m Form S.T.5 as prescnbed under Rule 9(1,) of the ervice Tax Rules, 1994, and Shall be 
accompanied by a copy of the oider appealed against (one of which shall be certified copy) and should be 
accompanied by a fees of Rs. 1000/- where the amount of service tax & interest demanded lIe penalty levied of 
Rs. 5 Lakhs 0r1es5, Rs.5000/- where the amount of service tax & interest demanded & penalty levied is more 
than five lakhs but not exceeding Rs. Fifty Lakths, Rs. 10,000/- where the amount of service tax & interest 
demanded & penalty levied is more than litty Lakhs rupees, in the form of crossed bank draft in favour of the 
Assistant Registrar bf the bench of nominated Public Sector Bank of the place where the bench of Tnbunal is 
situated. / Application made for grant osy..&ha1l  be accompamed by a fee of Rs.500/-. 
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1  i{I i,1994 8TU 86 T-t1T13U (2 (2A) cit i-fl iTr, 41 i4l, 1994 i 11414 9(2) i 
S.T.-7* 1Tr, Ii tjwi 3T(3   tjii 

T1tttT iiT 4I1 *io k (ill rft   T 1 ) i apti ii irs  oii 
riti r 2r '4 fl 1/ 

The appeal under sub section (2) and (2) & the section 86 the Finance Act 1994, shall be ified in For ST.7 as 
prescribed under Rule 9 (2j & 9(2A) of the S:;'ice Tax Rules, 1994 and shall be accompanied by a copy of order 
of Commissioner Central Excise or Cc mnicinoner, Central Excise (Appeals) (one of which shall be a certified 
copy) and copy of the order passed y  the Camxnissionerauthorizmg the Assistant Commissioner or Deputy 
Commissioner of Central Excise! Service Tn to file the aDpcnl before the Appellate Tribunal. 
4)ii teu tj 'tRiT   i4fi -)l  c1ic tj 4FllIl4l 1944tt1TU 

1, 
3TftW i c'l'  tT/lt TiT 1O7fiirT(10%), T19T, vI Tii11 , Tr 

rm1k  
3 4(d " irt   rrTh 

(i) tii'u 11tt?iciqci 
(ii)  
(iii)  
-  r tim i fttr (t' 2) 3rfllPT 2014 iri-ir ¶*fl 4l{l i1il tit fmtftr 

.TTTT flItI ir19'tit i fin/ 
For an appeal to be filed before the CESTAT, under Section 35F of the Central Excise Act, 1944 which is also 
made applicable to Service Tax under Section 83 of the Finance Act, 1994, an appeal against this order shall lie 
before the Tribunal on payment of 10% of the duty demanded where duty or duty and penalty are in dispute, or 
penalty, where penalty alone is in dipute, provided th.e amount of pre-deposit payable would be subject to a 
ceiling of Rs. 10 Crores, 

Under Central Excise and Service Tax, "Duty Demanded" shall include: 
i) amount determined under Section 11 D; 
ff) amount of erroneous Cenvat Credit taken; 
iii) amount payablc under Rule 6 of the Cenvat Credit Rules 

- provided further that the provivins of this Section shall not apply to the stay application and appeals 
pending before any appellate authority prior to the commencement of the Finance (No.2) Act, 2014. 

dil4'i: 
Revisioiapp cati n to_Ggyeriimeri1 Ia: 

Tt!, 9T &,1 1 
"It'll T11 / 
A revision application lies to the Under Secretary to the Government of India Revision Application Unit, 
Ministry of Finance, Department of Revenue, 4th }loor, Jeevan Deep Building, Parliament Street, New Dethi-
110001' under Section 35EE of the CEA 1944 in respect of the folloong case, governed by first proviso to sub-
section (1) of Section-35B ibid: 

f4l nili ,  i  i'ci  'tf4l i<l *it ti rirrPn41 31r 31TFh
11 I 4H'l ki'i, 1TI4tfl ir ioi iii.i, 11l awii irrf41

In case of any loss of goods, where the loss occurs m transit from a factory to a warehouse or to another factory 
or from one warehouse, to another during the course of processing of the goods in a warehouse or in storage 
whether in a factory or in a warehouse 

(ii) T TWc'lI5 t )41l4Icl k, 

In cae of reb?te of duty of excise on goods exported to any country or temtory outsi4e India oj on excisable 
material used in the manufacture of the goods which are exported to any country or temtory outside India. 

(iii) / 
In case orgoods exported outside India export to Nepal or Bhutan, without payment of duty. 

(iv) tP1te oii'ti'i.i qtii"ilo 
 Fll1 ki (f  2).i99StiTU 109TTUflct 11ir'st  31 Ti11lI1l1Fll WTT9i4t 

edit of any duty allowed to be utili'zed towards payment of excise duty on final products under the provisions 
of this Act or the Rules made there under such orcfer is passed by the Commissioner (Appeals) on or after, the 
date appointed under Sec. 109 of the Finance (No.2) Act, "1998. 

(v) 31 TWk14I E-8 , i' dcttI5'l tt(3T W 

31rttt iui 3 'Ti 3 iitt i1q 3TT31Wi 31Tt llI 31tT31 3111W 31 T41r'mP1T i fWr11  11131 
it,lcIIi 1j.T114, 1944ttiTU 35-EEic18il ti1fttj*t4sNl4I 11T d1 tTTTR6 llt*IcIS 1itii.11 

Thb've application shall be made in duplicate in Form No. EA-8 as specified under Rule, 9 of Central Excise 
(Appeals). Rures, 2001 within 3 months from the date on which the order sought to be appealed against is 
communicated and shall be accompanied by two copies each of the 010 and Order-In-Appeal. It should also be 
accompanied by a copy of TR-6 Chalian evidencing payment of prescribed fee as prescribed under Section 35-
EE of CEA, 1944, under Maior Head of Account. 

icii '4  31T'l1 to"t 200/31T31TtIT9'14l sIIi4(( 41 1'lO T31iWt31T1l  
1000-/31lT9T9'fItRil 
The revision app,hcation shall be accompanied, by a fee, of Rs. 200/- where the amount involved in Rupees One 
Lac or less and'Rs. 1000/- where the amount involved is more than Rupees One Lac. 

tr'31r5  tt t*t' 1j1T 311 3'iP1iitiu1 1i T9TTtI 
4'Il4 9T Ut31ttt1i3l1W11T 'itcil / In case 

if the order coyers variousnumbers of order- m Original, fe for each 010. should be paid in the aforesai4 
manner, not withstanding the fact that the one appeal to the Appellnt Tribunal or the one application to the 
Central Govt. As the case may be, is filled to avoid scriptorla work if excising Rs. 1 lakh fee 01 Rs. 100/- for 
each. 

'-ittiii j31 1975, 9r-I 311T 3T19T i 13-131W lt1 31 1Tf311Pd 6.50 311T ld,ll'l1 

One copy of application or 0.1.0. as, the case may be, and, the order of the adjudicating, authority shall bear a 
court fee stamp of Rs.6.50 as prescribed under Schedule-I in terms, of the Court Fee Act'l975, as amended. 

t9ftir c"lI liie' 4'4'l  WR1T1I131i131 ('t4 flf) 1I4il'4fl, 1982 * 31W ii1i'i iiiil t 
,ilthici 'i ttTt itt 5111W 4lafi ¶r "nit / 
Attention is also invited to the rules coverirg these and other related matters contained in the Customs, Excise 
and Service Appellate Tribunal (Procedure) Rules, 1982. 

 31'ThflW t1iait 31 r'31'rflr a  ' 1fihr 'tt'ia, fr it'(r o'tiiiil   .'t4)it4T iiftir 't*iii 
www.cbec.gov.in    I] 
For the elaborate detailed and latest provisions relating to filing of appeal to the higher appellate authority, the 
appellant may rel'er to the Departmental website www.c'bec.gov.i,n. 

(i) 

(C) 

(i) 
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:: ORDER IN APPEAL::  

M/s. Indian Farmers Fertilizer Co-Operative Limited (IFFCO), Finance & 

Accounts Administration Building Department, Old Kandla, Kandla Port, District — 

Kutch, Pin — 370 201 (herein after referred 10 as "the Appellant") filed this 

present appeal against Order-in-Original No. AC/13/2017-18 dated 

23.03.2018(hereinafter referred to as 'the impugned order') passed by the 

Assistant Commissioner, CGST Rural Division Gandhidham — Kutch (hereinafter 

referred to as 'the lower adjudicating authority'). 

2. The brief facts of the case are that the appellant, engaged in manufacture 

of fertilizer viz. DAP, NPK, GR-1 & 2, NPK 181818, Urea Phosphate, imported 

Boron (14.6%) STBPH "Di-Sodium Tetra Borate Penta Hydrate" (hereinafter 

referred to as "Boron") in bulk and cleared the same after repacking in 1 Kg., 5 

Kg., 25 Kg. for retail sale to their customers, without payment of central excise 

duty treating as 'trading activity'. Repacking of the Boron amounts to 

manufacture in terms of Chapter Note 9 to Chapter 28 of the Central Excise 

Tariff Act, 1985 (hereinafter referred to as "the Tariff") as Boron appeared 

classifiable under Tariff Item 2840 1900 on which central excise duty was 

leviable, as per Department's view. Show Cause Notice No. V.31/AR-

1/DIV.GIM/Jt. Commr./21/2016 dated 28.09.2016 was issued to the Appellant 

demanding Central Excise duty of Rs. 10,21,650/- under Section hA of the 

Central Excise Act, 1944 (hereinafter referred to as 'the Act') along with interest 

under Section 11AA of the Act and proposing imposition of penalty under Rule 25 

of the Central Excise Rules, 2002 (hereinafter referred to as 'the Rules') read 

with Section 11AC of the Act. The SCN was decided vide the impugned order and 

demand of central excise duty  of Rs. 10,21,650/- confirmed under Section hA of 

the Act along with interest under Section 11AA of the Act and penalty of Rs. 

10,21,650/- was imposed under Rule 25 of the Rules read with Section 11AC of 

the Act with benefit of reduce penalty. The lower adjudicating authority also 

denied cenvat credit of CVD and SAD paid on the Boron imported by the 

appellant. 

3. Being aggrieved with the impugned order, Appellant preferred appeal, 

inter-alia, on the various grounds as under:- 

(I) The Appellant did not dispute duty liability on Boron cleared by them after 
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re-packing from bulk quantftv nto smaMer packs as per Chapter Note 9 under 

Chapter 28 of the Tariff Act. The lower adjudicating authority did not consider 

their eligibility of cenvat credt of CVD of Rs, 8,20,887/- and SAD or special duty 

of Rs. 2,97,054/-, totaling Rsdi,17,941/-, already paid by the appellant on 

imported Boron. The appellant 'tide letter dated 27.10.2016 informed details of 

payment of Custom duty, CVD and SAD and requested to allow them cenvat 

credit of Rs. 11,17,941/- as admissible under the Cenvat Credit Rules, 2004 

(hereinafter referred to as '1the CCR") and requested to drop• the proceedings, 

however, the lower adjudicating authority failed to discuss as to why cenvat 

credit is not admissible, neither gave any findings not said why decisions cited by 

them are not applicable. Thus, the impuqned order is a non-speaking, bad in law 

and violative of Principles of natural justice and therefore, is required to be set 

aside being contrary to the settled law. 

(ii) It is undisputed fact that the appellant paid Custom duty, CVD and SAD 

on Boron when imported; that duty has been demanded subsequently on the 

ground that re-packing from bulk quantity to smaller packing amounts to 

manufacture; they accepted duty liability subject to condition that benefit of 

Cenvat Credit of CVD and SAD paid on imported Boron and relied upon the 

following decisions/judgements. 

Abdos Trading Co. Pvt. Ltd. - 2016 (332) E.L.T. A241 (S.C.) 
- Titan Industries Ltd. - 2007 (217) E.L.T. 423 (Tri.-Chennai) 
- Uhited Distributors - 2014 (309) E.L.T. 571 (Tn. - Mumbal) 
- BASF India Ltd. - 2009 (245) E.L.T. 381 (Tn. - Ahmd.) 
- L'oreal India Pvt. Ltd. - 2014 (308) E.LT.746 (Tri.-Mum) 

(iii) The ratio of all the aforesaid decisions is applicable in the present case 

and therefore, requested to aUow the cenvat credit. The amount of admissible 

cenvat credit is more than that of duty demanded. 

(iv) The appellant's Company is established on Farmer's own initiative in Co-

operative sector with the enactment of multi-state Co-operative Societies Act, 

2002; that IFFCO is registered as a multi-state Co-operative Society; that IFFCO 

falls within the administrative control of the Ministry of Chemicals and Fertilizers, 

Government of India; that several Constituents members of IFFCO are units 

controlled and funded by the State government. Therefore, the vision and 

mission of IFFCO is to manufacture and distribute world class Fertilizers. IFFCO is 

not in the business for generating profit for few individuals; that no single 
Page4of 10 
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individual is beneficiary from the profit earned by them; that they promote self-

reliance of this country in manufacture nd distribution of fertilizer, and to make 

available the fertilizers to the Indian farmers at a competitive price and thereby, 

to reduce requirement of government to import fertilizers from foreign countries; 

that IFFCO has no intention to evade Government Taxes or Central Excise Duty 

and therefore, there is no malafide reason, on the part of the appellant to evade 

the duty intentionally. There is a revenue neutrality and hence, no penalty should 

be imposed on them. It is also submitted that it is well settled law of the Hon'ble 

Supreme Court that penalty cannot be imposed merely because it is provided 

under the Act. But for imposition of penalty it is mandatory on the part of the 

Department to bring positive and concrete evidences of fraud, suppression of 

facts with intend to evade payment of duty etc. as required under Section 11AC 

of the Act. The lower adjudicating authority has failed to bring and positive and 

concrete documentary evidences. Therefore, the imposition of penalty is required 

to be set aside in view of foHowing case iaws: 

- Sun Pharmaceuticals Industries - 2015 (317 E.L.T. 144 (Tn. - Ahmd.) 
Flextronics Technologies (I) P. Ltd. - 2014 (314) E.L.T.664 (Tn. - Bang.) 

- Flextronics Technologies (India) Pvt. Ltd. 20iL (323) E.L.T. 273 (Kar.) 
- Transasia Bio-Medicals Ltd. - 2013 (297) E.LT. 429 (Tn. - Ahmd.) and 

maintained by Supreme court as reported 2015 (326) ELT A138 (S.C.) 
- Heritage Board Ltd. - 2013 (295) E.L.T. 716 (Tn. - Ahmd.) 
- Landis + Gyr Ltd. - 2013 (290) E.L.T. 447 (Tn. - Kolkata) 
- Packaging India Pvt. Ltd. - 2009 (241) E.L.T. 60 (Tn. - Chennai) 

Ravi Teja Processors — 2015 (323) ELT 306 (A.P.) 
- B.S.N.L.- 2009 (14) S.T.R. 359 (Tn. - Ahmd.) 
- Indian Petrochemicals Corpn. Ltd. 2009 (237) E.L.T. 317 (Tn. - Ahmd.) 

U.P. State Sugar & Cane Devpt. Corpn. Ltd. 2009 (242) E.L.T. 260 (Tn. - 
Del.) 

4. Personal hearing in the matter was attended by Shri M. A. Patel, 

Consultant on behalf of the appellant, who reiterated the ground of appeal and 

made written submissions to say that they were under impressions that central 

excise duty  is not payable; that if duty  is payable due to Chapter Note 9 of 

Chapter 28 of the Tariff then cenvat credit of CVD and SAD on imported Boron 

need to allowed as held by the Hon'ble Supreme Court in the various cases 

including in case of Abdos Trading Co. Pvt. Ltd. — 2016 (332) ELT A241 (SC). 

4.1 The appellant through Shri M. A. Patei, Consultant also made PH 

submission stating that 

Page 5 of 10 
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(I) The Appeflan rari Fe -:r;:€rs and cleared the same with 

payment of centrai excise. c 1% vorem by virtue of Notification No. 

1/2011 dated 0i.03.20l. wft •var of cenvat credit on inputs and input 

services. Appellant has hee .•e1nq t 000ds claiming above exemption and 

therefore, not availing cenvs. .. on us and input services. Therefore, the 

question of availing credit o Fiorted ron and subsequent use this credit to 

pay duty on Boron is rued ct ien Yent has filed ER-i returns regularly 

and fact of non availment of s ap;'snt from ER-i Returns flied, which is 

not in dispute. 

(ii) The Boron was import nd not. nanufactured in their factory; that as 

per the market requiremenç the rported Eon was required to be re-packed in 

smaller packs to be sold in th market. As per Sr. No, 109A inserted vide 

Notification No. 12/2016-CE cted O1.02016, the concessional rate of central 

excise duty © 6% is leviable on ei types of Micronutrient. However, there is no 

restriction on availing of cen,?n':  edit on inus and inputs services. Therefore, 

cenvat credit on inputs an sei'ces is admissible on clearance of 

micronutrients faHing under Ch:ker 28.. The oard has also clarified vide Circular 

No. 1022/10/2016-CX dtd.0614. 1 ;  thai: the duty  is payable @ 6% on all 

micronutrients falling under Cheo:er 28. 

(iii) However, in the presen.: csse, Appeant imported Boron on payment of 

CVD and SAD for the purposes of rading, nd therefore, Appellant did not avail 

credit of CVD and SAD paid on imported Eoror. However, when central excise 

duty is demanded on clearance of imported Boron after re-packing carried out at 

their factory by treating repackng as manufacture as per Chapter Note 9 under 

Chapter 28 of Tariff cenvat credft of CVD and SAD paid on Boron is admissible in 

terms of Rule 2 and Rule 3 of the: Cenvat Credit Rules. Appellant submitted that 

total 192 Mt. quantity was mported and. central excise duty @ 12.5% is 

demanded on quantity of 84 i"IT of repacked Boron sold from Oct, 2015 to 

Feb,16 and central excise duty © 6% is demanded on quantity of 70 MT of 

repacked Boron sold from Mach,i6 to :Iune,16. Therefore, when duty is 

demanded subsequently, cenvat credit of CVD and SAD paid at the time of 

import of Boron shall have to be aHowed in Ught of the following decisions. 

- Titan Industries Ltd - 2007 (217) ELT 423 (Tn. Chennal) 
Abdos Trading Co. Pvt. Ltd. - 2016 (332) ELT A241 (S.C.) 

- United Distributors 2014 (309) E.L.T. 571 (Tn. Mumbal) 
Page 6 of 10 
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BASF India Ltd. - 2009 (245) E.L.T. 381 (Tn. Ahmd.) 
- L'oreal India Pvt. Ltd. - 2014 (308) E.LT. 746 Tri. Mum) 

(iv) Since demand is less than cenvat credit available, question of imposition 

of penalty does not arise. Appellant submitted that imposition of penalty is 

arbitrary and incorrect on the grounds that the Appellant Company is established 

on Farmer's own initiative in co-operative sector with the enactment of Multi 

State Co-operative Societies Act, 2002; that they are controlled and substantially 

financed by the Central and State governments; that they fall under the 

administrative control of the Ministry of Chemicals and Fertilizers, Government of 

India; that they are not in the business of trade or commerce to generate profit 

for benefit of few individuals, but the co-operative is framed to promote self-

reliance of country in manufacture and distribution of fertilizers. Therefore, it 

could be said that the Appellant has no mala fide intent to evade payment of 

central excise duty. This is a case of interpretation of law only and this is a case 

of revenue neutrality and so no penalty could be imposed. It is settled principle 

of law that penalty under Section 11AC of the Act could be imposed only in a 

case where the ingredients such as fraud, suppression facts, collusion etc. are 

proved. However, in the present case, department has grossly failed to bring any 

documentary evidence suggesting mala-fide act of fraud, collusion, suppression 

etc. by the Appellant. Therefore, penalty imposed under Section 11AC of the Act 

is not only incorrect but also without authority and jurisdiction and so not 

sustainable in law and hence, need to be set aside. 

Findings:  

5. I have carefully gone through the facts of the case, the impugned order 

and written as well as oral submissions made by the Appellant. The issue to be 

decided in the appeal is whether cenvat credit of CVD and SAD paid on imported 

Boron in bulk by the appellant is available to them when central excise duty  has 

been demanded due to deemed manufacture on clearance of Boron packed in 

smaller packs or otherwise. 

6. The facts on record are that Boron was imported by Appellant in bulk and 

cleared after packing in 1 Kg., 5 Kg. 25 Kg. for retail sale to various customers, 

without payment of central excise duty  treating this as 'trading activity'. The 

department contention in SCN was that activity of repacking of Boron amounts 

to manufacture in terms of Chapter Note 9 to Chapter 28 of the Central Excise 
Page lot U 
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Tariff, Boron ber cassit1at 

imported 192 MT of Boron 

dated 19.08.2015 and cearc. 

detailed in Annexure to the 

SCN had not disputed duty 

their notice but requested to 

Hon'ble CESTAT in the cases:: 

423 (Tri.-Chennai) and United 

Mumbal). The relevant Pares 

reproduced as under:  

der C. : te 28. The Appellant stated to have 

rrom ii:- :ey under Bi of Entry No. 2254219 

o sarr om October, 2015 to June, 2016 as 

:ause:.k;e I find that Appellant in reply to 

y, whe \e 9 to Chapter 28 was brought to 

r.w cet credit, in view of decisions of the 

Than 1nd:res Ltd. reported as 2007 (217) ELT 

)tbutorc renorted as 2014 (309) ELT 571 (Tn.-

CESP-Ts decision in United Distributors are 

"8. We find that in th cee, the show cause notice issued to the 
appellant on the issue whether the adivity of labelling/re-labelling or 
putting stickers on the imported goods amounts to manufacture or not. In 
the case of L'Oreai Ind/' Pvt. Ltd. (supra) we find that this Tribunal has 
observed that as the actvit or fixing RP stickers took place in Customs 
bonded warehouse therefore, the same does not amount to manufacture 
but in this case the MRP stickers have been fixed after clearance of the 
goods from the Customs. Therefore., os per Chapter note and Section  
2(fXiii) of the Central Excise Act 1944, the activity undertaken by the 
appellant amounts to manufacture. In these circumstances, we hold that 
the activity undertaken by the copeilant amounts to manufacture. 

8.1 As we held that the actMty undertaken by the appellant amounts to 
manufacture, the appellant  s entitled to take Cenvat Credit of CVD paid 
by them at the time of imoorta'ton of the qoods." 

(Emphasis supplied) 

6.1 I find that in the present cese asc, the activity of packing Boron (Chapter 

28) in packs of 1 Kg, 5 Kg, 2 <q from huk quantity amounts to manufacture 

due to Chapter Note 9 of Chapter 28 and hence, the activity amounts to deemed 

manufacture under Section 2f(ii) of the Act and not trading as the appellant 

understood -earlier. However, cenvat credft of CVD and SAD paid on imported 

Boron by the appellant needs to be made available to them when the activity of 

packing undertaken by the appellant amounts to manufacture due to chapter 

note in view of above case aws and Rule 2 and Rule 3 of the Cenvat Credit 

Rules. 

6.2 The Appellant has submitted that they had not availed cenvat credit on 

VD and SAD, treating the activity of selling Boron as imported in packs as 

trading; that cenvat credit of OlD and SAD is available to them in terms of Rule 

-S\vf')
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2 and Rule 3 of the CCR; that the appellant paid CVD and SAD but did not avail 

cenvat credit under belief that they are eraged in trading activfty and not 

manufacturing activity and these facts have not been denied in the SCN and the 

impugned order. In view of above factual position, I hold that the appellant is 

entitled to cenvat credit of CVD of Rs, 8,20,887/- and SAD of Rs. 2,97,054/-

(Total Rs. 11,17,941/-paid by the. pelantat the time of importation of Boron 

especially when there is revenue neutrality as demand is of Rs. 10,21,650/- only. 

The decision of the Hon'ble CESTAT in the case of Titan Industries Ltd. reported 

as 2007 (217) ELT 423 (Tri.-Chennai) submitted by the appellant is squarely 

applicable in this case:- 

It appears from the records that this credit exceeds the amount of 
duty of excise demanded. In the circumstances, we are of the view that 
the assessee shall oay the duty of excise by availlng the CVD credit and 
utilLJng the same. We, fu,ther, are of  the view that, in the peculiar facts 
and circumstances of this case, any intent to evade payment of duty 
cannot be attributed to the assessee inasmuch as Cen vat credit of an 
amount higher than what is demanded by the commissioner in the 
impugned order was lying with the,r which could be utillzed in the event 
of the demand of excise duty  being enforced against them. Therefore, we 
think this is a fit case or vacating  the pena/ty Accordingly, the penalty is 
set aside and the appeal is disposed of 

(Emphasis supplied) 

6.3 In view of above, there is no case of demand, interest or penalty against 

the appellant. 

6.4 I further find that the impugned SCN was issued on 28.09.2016 invoking 

normal time period and demanding Central Excise duty on deemed manufacture 

in view of Chapter Note 9 to Chapter 28 of CETA, 1985. The facts of this case 

reveal that there is no suppression of facts on part of the appellant with intent to 

evade payment ofdutyat any stage and the issue only involves interpretation of 

deemed manufacture due to Chapter Note 9 to Chapter 28 and hence, imposition 

of penalty on the appellant is not warranted in this case as held by the Hon'ble 

CESTAT in the case of M/s. Rungta Mines Ltd. reported as 2016 (338) ELT 454 

(Tri.-Kolkata), wherein at Para No. 15.32 it is held that: 

"15.32 We find that besides, confirmation of duty the Id. Commissioner 
has also imposed penalty on the respective appellants under Section 1JAC 
of CE.4, 1944. In our opinion, since the issue involved is an interpretation 
of law and the demands are for normal period, therefore, imposition of 
penalty is unjustified and unwarranted." 

(Emphasis supplied) 
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6.5 1, further, y or th' rbe order in a smllar case of deemed 

manufacture due to chapter nc:e for e:ckng in smaller packs from larger 

packs of micronutrers, per;!; ;vere sie while upholding duty demand in 

respect of Shivashcdi E3c Lt •;c:rted as 2019 (20) GSTL 243 (Tn.- 

HYd.), wherein hed at 

Since the issue ir' case is of interpretation of the 
chapter notes for c/assific: we fi7d that there is no necessity to visit 
the appellant with T7y The ! it'es are set aside." 

(Emphasis supplied) 

6.6 In view of above, I ud dernnc' but allow appeal for availability of 

cenvat credit of VD and SID n mportec Boron and set aside penalty imposed 

on the appellant. 

'3fcrlNT kPT c11 d41 14J '.5Ik1 
7. The appeal ffle.d by th Appeliant ; :sposed off in above terms. 

/kl)Pi1A.J 
ç-m. *1c) 

;iii-i '31lccI (31tfl) 

By RPAD 

M/S. Indian Farrner Feriser Co- , • • 
Operative Limited (IFFCO), Thance & i q fl 
Accounts Administration 3uHding  
Department, Old Kandla, Kand Port, dc1l — 
District — Kutch, Pin — 370 201 

(1) TTf ti+s4 3ITTr, r' 7T a T t a-'4 6c--1Ic 3fcIk 

, 3iJ-1cIk * tI i 

(2) 31Ncfd, *?T 1!c 3ct1I 4, flTt 31TT 

Ic1I l' 

(3) ,cfcl 31i.1c1-c1, i p4 -ki ic'1iC b, ' 

mTr r ra  
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