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Passed by ShriKumar Santosh, Principal Commissioner (Appeals),Rajkot
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Arising out of above mentioned OIO issued by Additional/Joint/Deputy/Assistant Commissioner, Central Excise/ST / GST,
Rajkot / Jamnagar / Gandhicdham :
T afterai&afaard) s1 777 ug 997 /Name & Address of theAppellant&Respondent :-
Saurashtra Infra and Power P. Ltd. (formerly M/s Saurashtra Containers P. Ltd.), Saurashtra
Enclave, Ground Floor,Bharat CFS, Zone-I, MPSEZ, Mundra-370421
LTI} T =TT FIT ARG MATET T0F F ITET IS / T & gHe 9 a1 2 g9har g1/ )
?(A?'Ly pel("son Z’iggn'eved by this Order-in-Appeal may file an/appeal to the appropriate authoglté/ in the following
way.
AL FegTd SIS Yo UF GaThT JUTRIT SIS0 F T T, FreTT Ica1e eh ATaHET,1944 31 914 35B ¥ a9
() 7o Ps A, 1004 S STeT 86 3 Shed Ao s B ot st 31/
Ap&eal to Customs, Excise & Service Tax Appellate Tribunal under Section 35B of CEA, 1944 / Under Section 86
of the Finance Act, 1994 an appeal lies to:-
) afleeer qeated & gt oy qrae T o6, T S oed 1F Sare] adieiT st f At fe, e miE T 2,
ATTe Fo T, 7% faoetl, FT HT FAT ATRY 1/ o =
The special bench of Customs, Excise & Service Tax Appellate Tribunal of West Block No. 2, R.K. Puram, New
Delhi’in all matters relating to classification and valuation.
(ii) IR 9=2E, 1 (a) H Fary srw ardfiet % sremar 9w wyil o ST oo 0T s g T TR Fdtei ATt (Reee)dr
%%)%mmwmw- 3doe%?%zﬁaﬁﬁ?r%r§}a ( )
To the West regional bench of Cuystoms, Excise & Service Tax Appellate Tribunal (CESTAT) at, 2~¢ Floor,
Bhaumali Bhawan, Asarwa Ahmedabad-380016in case of appeals other than as mentioned in para- 1{a} above
(i) e = faeeol_ % Tmer rie WeqT e o oI e Tg TeaTe {1 (erdien ammeety, 2001, ¥ fAaw 6 3 sigiq Ry oy
997 EA-3 %‘Tsavqﬁa‘fﬁ‘aﬁ%mwar%q E‘%@(W@rwg F AT, W%W{r%—%ﬁ uﬁmg/ WTT“{Q
JHIAT, ¥IT 5 ATE AT ST TH,5 A1E TIC IT 50 o€ TIC 95 JAAT 50 91 39 9 3] |7 S| 1,000/- T, 5,000/- ©
el 10%000/;6?%=-=h-rﬂer1%a*?ﬁ'aGﬂg_fr%ﬁ ﬁﬂ'ﬁﬂ;ﬂ_ﬁ?l Qﬁ%‘rw, H’?@WW&W% snmim
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The agfeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3 / as prescribed under Rule 6 of
Central Excise (Appeal) Rules, 2001 and shall bé accompanied against one which at least should be
accompanied a fee of . Rs. 1 - S. -, Rs.10,000/- where . amount of
dutydemand/ mterest{ penalty/refund is upto 5 Lac., 5 Lac to 50 Lacd and above 50 Lac respectively in the form
of crossed bank draff in favour of Asst. Registrar of branch of any nominated public_sector bank of the place
where the bench of any nominated public séctor bank of the place where the bénch of the Tribunal is situated.
Application made for grant of stay shall be accompanied by a fee of Rs. 500/~
(B)
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The appeal under sub sectign (1) of Section 86 of the Finance Act, 1994, to the /_\[ppellate Tribunal Shall be filed
in quadruplicate in Form S.T.5 as prescribed under Rule 9(1) of the Service Tax Rules, 1994, and Shall be
accompanied by a _copy of the order appealed against (one of which shall be certified copy) and = should be
accomgamed by a feesof Rs. 1000/- where the amount of service tax & interest demandecF %z, penalty levied of
Rs. 5 Lakhs or’less, Rs.5000/- where the amount of service tax & interest demanded & penalty levied is more
than five lakhs but not exceeding Rs. F: Lakhs, Rs.10,000/- where the amount of service tax & interest
demanded & penalty levied is more than ruspees, in the form of crossed bank draft in favour of the

s
Assmtaélt Registrar of the bench of nominagd Public Sector Bank of the place where the bench of Tribunal is

- / Application made for grant of stay shall be accompanied by a fee of Rs.500/-.
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The appeal under sub section (2} and {24} cf the section 86 the Finance Act 1994, shall be filed in For ST.7 as

prescribed under Rule 9 (2) & 9(2A) of the Service Tax Rules, 1994 and shall be accompanied by a copy of order

. of Commissioner Central Excise or Commissioner, Ceniral Excise (Appeals) (one of which shall be a certified

copy) and copy of the order passed by the Commissionerauthorizing the Assistant Commissioner or Deputy
Commissioner of Central Excise/ Service Tax to file the appeal before the Appellate Tribunal.
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For an appeal to be filed before the CESTAT, under Section 35F of the Central Excise Act, 1944 which is also
made applicable to Service Tax under Section 83 of the Finance Act, 1994, an appeal against this order shall lie
before the Tribunal on payment of 10% of the duty demanded where duty or duty and penalty are in dispute, or
penalty, where penalty alone is in dispute, provided the amount of pre-deposit payable would be subject to a
ceiling of Rs. 10 Crores,

Under Central Excise and Service Tax, “Duty Demanded” shall include :
1) amount determined under Section 11 D;
11) amount of erroneous Cenvat Credit taken:
i) amount rﬁ:jatyable under Rule 6 of the Cenvat Credit Rules
- provided further that the provisions of this Section shall not apply to the stay application and appeals

pending before any appellate authority prior to the commencement of the Finance (No.2) Act, 2014.
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evision application to vernme f India: . . - .

Exl sr%? K ﬁ%%%ﬂmﬂ%\r % 719 SOUTR 9FF ATeiaw, 1994 Y et 35EE ¥ YUHuigs F sqiqeaT 9,
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A revision %pphcanon lies to the Under Secretarv, to the Government of India, Revision Application Unit,
Ministry of Finance, Department of Revenue, 4th Floor, Jeevan Deep Building, Parliament Street, New Delhi-
11000T, under Section 35EE of the CEA 1944 in respect of the following case, governed by first proviso to sub-
section {1} of Section-35B ibid:

TS AT F e T & W °, Stgt T, AT wr w] e Fem & ER g § T A o R ey s an e
foefl T WS g W RK HSIX G ATCTAA % Far, ST ST ST R AT LT § HIA B GHERIT & LT, [RAT FTIE A7 AT
HISTY [ H AT & AT & < Hi/ X T

In case of any loss of goods, where the loss occurs in transit from a factory to a warehouse or to another factory
or from one warehouse to another during the course of processing of the goods in a warehouse or in storage
whether 1n a factory or in a warehouse :

T TET (G TF AT & FT [0 F% 15 T & Famior § S sy WA UL S T B SeUTE 9% % gl (Nee) % aree ¥,
EUSA CRLE A S RN RE SR ? T =g _
In case of rebate of duty of excise on goods_exported to any country or territory outside India of on excisable
material used in the manufacture of the goods which are exported to"any country or territory outside India.

wﬁwwﬂw%ﬁﬁmm%r’ 5, T AT YEIN S A (A a1 A 3/
In case of goods exported outside India‘export to Nepal or Bhutan, without payment of duty.

ITE  IEUTEA 9[ow % ST o [T 1 SE ] FE1E 59 A0 UF T T8 TraTAl 5 aad A1 i 1% § 3% U5 959
e (IR T FTT arﬁ%ﬁ'ém (F° 2).1998 T 47T 109 5 F17T (3ad H 7% qTIE FET FATATRE T AT TS B G (517
T 5l
CreQdIc of any duty allowed to be utilized towards payment of excise duty on final products under the provisions
of this Act or the'Rules made there under such order is %assed by the Commissioner (Appeals) on or after, the
date appointed under Sec. 109 of the Finance {No.2} Act, 1998.

TULIE AIET $T 7 TTAET IO €5aT BEA-8 ¥, ST B S werae o (ordie) Femre,2001, F [ 9 F siwe AR, w
e?n%sr#?‘rﬁmvr%3irr%$smﬁazﬁ3ﬁa®!%fﬁwam%msr)aman%ﬂﬁajqﬁmw Siglieiicukie
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A . . . . .
The above application shall be made in duplicate in Form No. EA-8 as specified under Rule, 9 of Central Excise
(Appeals), Rul%s, 2001 within 3 months from the date on which the order sought to be appealed against is
communicated and shall be accompanied by two copies each of the OIQ and Order-in-Appeal.’It should also be
accompanied by a copy of TR-6 Challan evidencing payment of prescribed fee as prescribed under Section 35-
EE of CEA, 1944, undér Major Head of Account.

aerTerr are F ary aleiae Ruiia aes ) sl 61 S =i ) . _ . . .
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The re<7ision a licau%"g shall be accompanied by a fee of Rs. 200 /- where the amount involved in Rupees One
Lac or less an I})23. 1000/- where the amiount involved is more than Rupees One Lac.

If% T IR ¥ F5 T ST T AT £ g7 WoATE T AR F TR 9 o WA, STAT A R AT S 3, 9% % Bl g0
7 S TorET UE FTEH T §F (00 TATRATT ST FATAT F T S A7 $a T qewTe H T A [$A1 ST 2 1/ In case
if the order covers variousnumbers of order- in Original, fee for each 0.1.O. should be paid in_the aforesai

manner, not withstanding the fact that the one appeal to the Appellant Tribunal or the one application to the
Cenﬁral Govt. As the case may be, is filled to avoid scriptoria work if excising Rs. 1 lakh fee of Rs. 100/- for
each.

TR ST qOF AN, 1975, F Sqgal-1 F AET g A9 T T 97 ) 7 % i 6,50 T F AT
91k feishe ST BIHT AT / o i

f application or 0.1.0. as the case may be, and the order of the adjudicating authority shall bear a
ccﬁﬁcg&ys?am%pof Rs.6.50 as prescribed under Schedule-1in terms of the CourJt Fee Act,gl 973, as amended.
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Attention is also invited to the rules covering these and other related matters contained in the Customs, Excise
and Service Appellate Tribunal (Procedure) Rules, 1982.

www,cbec.gov.in T 3@ TFd & l({ o ] ) ) )
For the elaborate, detailed and latest provisions relating to filing of appeal to the higher appellate authority, the
appellant may refer to the Departmental website www.cbec.gov.in.




Appeal No: V2/228/GDM/2017

:: ORDER IN APPEAL ::

M/s. Saurashtra Infra and Power Private Limited (formefly known as M/s.
Saurashtra Containers Pvt. Ltd.), Saurashtra Enclave', Ground Floor, Bharat CFS Zone-
1, MPSEZ, Mundra (hereinafter referred to as ‘appellant’) filed present appeal against
Order-in-Original No. 19/JC/2017-18 dated 30.10.201‘7A (hereinafter referred to as
“impugned order”) passed by the Joint Commissionef, Central Goods & Service Tax,

Gandhidham (Kutch) (hereinafter referred to as “the adjudicating authority”): -

2. The brief facts of the case are that the appellant had paid service tax on lift on/lift
off charges of the empty and loaded containers from the shipping lines and
transportation of loaded containers from CFS to port jetty and vice versa, however, no
service tax was paid by the appellant on transportation of empty containers from Jetty to
CFS and vice versa by claiming benefit of exemption under Notification No. 25/2012-ST
dated 20.6.2012. Statement of Shri Jatin Thakrar, Sr. Manager (Accounts) and
Authorized signatory of the appellant was recorded on 3.3.2015 wherein he deposed
that in case of imported goods, they charged service tax on the importer/CHA on
composite service/bundled service right from transportation of loaded container till
loading of imported goods to the trucks arranged by importers under the head of “cargo
handling service”; that in case of export of the goods, the exporters bring their goods for
export to appellant's CFS; that in most of the cases, as the appellant have empty
containers lying at CFS, the appellant after unloading the goods from exporter's
vehicles, stuff them in to the empty containers, lift on loaded containers and transport of
loaded containers to the port for which they billed the exporter export composite
charges and also.charged weighment charge from the exporter under the head of
‘Export Cargo Handling charges” and discharged service tax; that regarding activities of
movement of empty containers from jetty to their CFS and vice-versa and from one CFS
to another, they provided service of transportation of empty containers to shipping lines
and raised invoices and shown amount of empty lift on/lift off charges and amount of
transportation of empty containers separately and paid service tax on amount of lift
on/lift off charges for movement of containers from other CFS to the appellant's CFS
and vice-versa; that in case of non-availability of containers, the lift on/lift off charges of
empty containers along with its transportation charges, a composite invoice is being
issued on exporters/CHA as “Empty containers for export stuffing”; that they considered
movement/transport of empty containers as GTA service and they were not liable to pay
service tax on transportation charges being service provider; that the charges were less
than Rs. 750/-; that they are availing service of transporters/logistics for movement of
empty containers. Show Cause Notice No. DGCEWAZU/36-96/2016-17 dated 29.3.2017
was issued to the appellant proposing recovery of Service Tax of Rs. 56,41,133/- for the
period from 1.7.2012 to 12.6.2015 under Section'73(1') of the Finance Act, 1994
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Appeal No: V2/228/GDM/2017

—. imposition of penalty under Section 78.0f the Act and recovery of late fee under Section ,
70 of the Act read with Rule 7C of Sewice Tax Rules, 1994 for failure to file ST-3
returns. The impugned order confirmed Service Tax of Rs. 56,41,133/- along with
interest, imposed penalty of Rs. '_56,’41 ,133/- under Section 78 of the Act and ordered to
recover applicable late fee for failgré to fivié ST-3 fetums in time.

3. Being aggrieved with the impugned - order, appellant preferred the present

appeal, inter-alia, on the following grounds: -

(i) Service tax is demanded under the category of ‘transportation of empty
containers’, which is nothing but, transportation of goods by road service and is
chargeable to ser\}ice tax under reverse charge, as all service receivers i.e. shipping
lines are companies/body corporates; that the shipping lines have. paid service tax
under reverse charge on the same invoices raised by the appellant for the service of
transportation of empty containers; that the empty containers were loaded at the port
and transported to respective CFS of the shipping lines, by providing trucks/trailors and
labour for loading and unloading and also storing the same temporarily during the
course of transportation; that the appellant are also registered as “Goods Transport

Agency” under Rule 4 of Service Tax Rules, 1994,

(i) Even though, it is a combination of services like loading empty containers in
vehicle, transporting containers from jetty to CFS, unloading containers and storage at
CFS, security of containers, delivery of containers as per direction of shipping company,
etc. The main essence of the service is to be seen which is transportation of empty
containers from port to CFS and vice-versa, as and when required by the shipping lines
and all other services are ancillary to the basic service as clarified in CBEC Circular No.
104/7/2008-ST dated 6.8.2008. it is in the nature of bundled service', where the main
service has to be regarded as the service which is taxable in nature. In the present
case, transportation of empty containers is taxable under the category of transportation

of goods by road, but under reverse charge under Notification No. 25/2012-ST.

(i)  In terms of Explanation to Rule 4B of Service Tax Rules, 1994, where any
taxable service in relation to transport of goods by road in a goods carriage is wholly
exempted under Section 93 of the Finance Act, the goods transport agency shall not be
required to issue the consignment note. The transportation service provided by the
appellant is covered by exemption contained in SI.No. 21 of Notification No. 25/2012-ST
dated 20.6.2012 that was issued 'u'nde‘r Section 93 of the Finance Act, 1994 and hence,

the appellant was exempted from issuance of consignment note.

(iv)  The demand show cause notice is time-barred as extended period of limitation

cannot be invoked when there is a classification dispute.

i~
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—_(v)  Even if the appellant had to pay service tax, they would be eligible to take credit

of the same, or if used for exports, they would be eligible for refund as held by the
Hon'ble CESTAT in the case of Century Rayon reported as 2012 (280) ELT 561 (Tri. —
Mumbai) and in the case of Cap & Seai (Indore) Pvi. Ltd. reported as 2017 (49) STR
547 (Tri. Del.), therefore, the revenue neutrality would apply. Therefore, there cannot be
any malafide intention of the appellant not to pay service tax on such transportation of

empty containers and the entire demand has to fail on merits as well as on limitation.

4, Personal hearing was fixed on four different dates, however, no one from the
appellant appeared for personal hearing on any of the four dates. Therefore, | proceed
to decide the appeal on merits on the basis of available records in view of Section 85(5)
of the Finance Act, 1994 read with proviso to Section 35(1A) of the Central Excise Act,
1944,

FINDINGS:

5. I have carefully gone through the facts of the case, impugned order, grounds of
appeal and the submissions made during personal hearing. | find that the appellant has
already deposited an amount equivalent to 7.5% of service tax confirmed vide
impugned order and thus has complied with the requirement of Section 35F(i) of the
Central Excise Act, 1944, as made applicable in service tax matters vide Section 83 of
the Act. Therefore, | proceed to decide this appeal. The issue to be decided in the
present case is as to whether confirmation of demand of service tax cn movement of
empty containers from Jetty to CFS and vice versa provided by the appellant is correct
or not.

6. The appellant has undertaken the activity of bringing the empty containers from
the port to their CFS and vice-versa and have provided handling services like lift on, lift
off and storing them in their empty container yard, which have not been disputed. It is
also not disputed that the appellant has issued bills to the container lines, bifurcating in
two parts — transportation charges and handling charges but they have not-discharged
service tax on transportation charges on the ground that it is & GTA service and below
the exemption limit. However, for handling charges, they have paid service tax. | find
that the definition of Cargo Handling Service, as provided under Section 65(23) of the
Finance Act, 1994, as it stood during relevant time, reads as under: -

(23) 'cargo handling service' means loading, unioading, packing or unpacking
of cargo and includes,

(a) cargo handling services provided for freight in special containers or for
noncontainerized freight, services provided by a container freight terminal
or any other freight terminal, for all modes of transport, and cargo handling
service incidental to freight, and
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but does nct include, hand
mere transporiation of g: »i'a;

n)
3:
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export cargo or passenger baggage or

(emphasis supplied)

6.1 Thus, for classifying any aciihvservice zs Cargo Handling Service, the

presence of cargo is a must. | find that ¢ transcortation of empty containers with the
help of transporters cannot be conzidarad as ¢args handling service in view of fact that

there is no cargo and in view of Farz 34 of Annexure — |l to Board’s Circular No:
B11/1/2002-TRU dated 01.08.200% which: reads a3 under: -

14. CFSs also sometimzs underfeie storing/washing/repairing and
handling of empty contair=rs for the shipping lines for which they charge
the shipping lines. Emptv centainers cannot be treated as cargo.
Therefore, the activities mentioned above do not come within the
purview of cargo handling services.

(Emphasis supplied)

6.2 In view of above, transporiatics: ¢f empty containers from port to CFS and
vice-versa can't be called Cargc iHand!ing Service and no service tax is payable on
such transportation charges under Carge Handling Service as held in Order-in-
Appeal No. KCH-EXCUS-G00-APF-152-TO-194-2{ 47-18 dated 5.3.2018 in the

case of Siddhi Vinayak Logistics.

7. | also find that the lower zdjudiczting authority has held that the appellant had
not issued consignment ncies, thersfors, the service cannot be considered as GTA
service. | find that the statute defines Coods Transport Agency, as under: -

‘goods transpori agency” mezans ar

ny
relation to fransport of goods bv road
whatever name called;

psrscn which provides service in
and issues consignment note, by

7.1.  Thus, to classify a person 23z GTA service provider first condition is that he
should be providing services in relztion to trensport of goods. | find that the first
condition of goods transpert agency is not disputed. The second condition is that
consignment note should have been issued and it is also undisputed that consignment
notes have not been issued. Regarding issuance of consignment notes, the appellant
contended that there was no requirement o issue consignment note as provided in

Explanation to Rule 4B of Service Tax Rules, 1984,

7.2 |find that Rule 4B of Service Tz Rules, 1894, reads as under:

“Any goods transpoit agericy which provides service in relation to
transport of goods by road in a goods carriage shall issue a consignment
note to the recipient of service:

Provided that where any taxable service in relation fo transport of goods by road
in a goods carriage is wholly exempted under section 93 of the Act, the goods
transport agency shail not be required to issue the consignment note.

Explanation.- For the purposes of this rule and the second proviso to rule 4A,
"consignment note" means a document, issued by a goods transport agency
against the receipt of goods for the purpcse of transport of goods by road in
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a goods carriage, which is serially numbered, and contains the name of the
consignor and consignee, registration number of the goods carriage in which
the gocds are transported, details of the goods transported, details of the
place of origin and destination, person liable for paying service tax whether
consignor, consignee or the goods transport agency.”

7.3 | find that Notification No. 34/2004-Service Tax dated 03.12.2004 and
subsequent Notification No: 12/2012- Service Tax dated 20.06.2012 granted exemption
to the services provided by a Goods Transport Agency, if the amount charged does not
exceed Rs. 1,500/-. | find that in this case fhere is no allegation in SCN that the amount
charged is more than Rs. 1,500/- whereas the appellant has submitted that amount is
less than Rs. 1500/- in each and every case. Thus, | find that since the Notification
exempted payment of Service Tax, the appellant providing services of Goods Transport
Agency was otherwise also not required to pay Service Tax on the transportation

charges of empty containers, which were below exemption limit of Rs. 1,500/-.

8. In view of above, | set aside the impugned order and allow the appeal filed by the
appellant.

Q. Uleerdl gRI TS St TS 3rdta HT FueRT SwRia o | T oiran B

9. The appeal filed by the appellant is disposed off in above terms.
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