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Appeal to Customs, Excise & Service Tax Appellate Tribunal under Section 35B of CEA, 1944 / Under Section 86 of 
Ihe Finance Act, 1994 an appeal lies to:- 
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The special bench of Customs, Excise & Service Tax Appellate Tribunal of West Block No. 2, R.K. Puram, New Delhi 
in all matters relating to classification and valuation. 
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To the West regional bench of Customs, Excise & Service Tax Appellate Tribunal (CESTAT) at, 2" Floor, Bhaumali 
Bhawan, Asarwa Ahmedabad-380016 in case of appeals other than as mentioned in para- 1(a) above 
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The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3 / as prescribed under Rule 6 of Central Excise )Appeal) Rules, 
2001 sod shall be accompanied against one which at least should be accompanied by a fee of Rs. 1,000/- Rs.5000/-, Rs.10,000/- where amount 
of duty demand/interest/penalty/refund is upto S Lac., 5 Lac to 50 Lac and above 50 Lac respectively in the form of crossed bank draft in favour 
of Asst. Registrar of branch of any nominated public sector bank of the place where the bench of any nominated public sector bank of the place 
where the bench of the Tribunal is situated. Application made for grant of stay shall be accompanied by a fee of Rs. 500/-. 
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The appeal under sub section 11) of 5ection 86 of the Finance Act, 1994, to the Appellate Tribunal Shall be filed in quadruplicate in Form S.T.5 as 
prescribed uridecRule 9(1) of the Service Tax Rules, 1994, and Shall be accompanied by a copy of the order appealed against (One of which shall 
be certified copylgnd  should be accompanied bye fees of Rs. 1000/- where the amount of service tax & interest demanded & penalty levied of 
Rs. S Lakhs or ls Rs.5000/- where the amount of service tax & interest demanded & penalty levied is more than five lakhs but not exceeding 
Rs. Fifty Lakhs, Rs. 10,000/- where the amount of service tax & interest demanded & penalty levied is more than fifty Lakhs rupees, in the form 
ofcrossed bank draft in favour of the Assistant Registrar of the bench of nominated Public Sector Bank of the place where the bench of Tribunal 
is situated. / Application made for grant of stay shall be accompanied by a fee of Rs.500/-. 
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The appeat under sub section (2) and (2A) of the section 86 the Finance Act 1994, shall be filed in For ST.7 

as prescribed under Rule 9 (2) & 9(2A) of the Service Tax Rules, 1994 and shall be accompanied by a copy of 

order of Commissioner Central Excise or Commissioner. Central Excise (Appeals) (one of which shall be a certified 

copy) and copy of the order passed by the Commissioner authorizing the Assistant Commissioner or Deputy 

Commissioner of Central Excise! Service Tax to file the appeal before the Appellate Tribunal. 
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For an appeal to be filed before the CESTAT, under Section 35F of the Central Excise Act, 1944 which is also 
made applicable to Service Tax under Section 83 of the Finance Act, 1994, an appeal against this order shall 
lie before the Tribunal on payment of 10°h of the dLlty demanded where duty or duty and penalty are in dispute, 
or penalty, where penalty alone is in dispute, provided the amount of pre-deposit payable would be subject to a 
ceiling of Rs. 10 Crores, 

Under Central Excise and Service Tax, 'Duty Demanded" shall include 
(xvi) amount determined under Section 11 D; 
(xvH) amount of erroneous Cenvat Credit taken; 
(xvHi) amount payable under Rule 6 of the Cenvat Credit Rules 

- provided further that the provisions of this Section shall not apply to the stay application and appeals 
pending before any appellate authority prior to the commencement of the Finance (No.2) Act, 2014. 
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(C) Revision application to Government of India:
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A revision application lies to the Under Secretary, to the Government of India, Revision Application Unit, Ministry 
of Finance, Department of Revenue, 4th Floor, Jeevan Deep Building, Parliament Street, New Delhi-110001, 
under Section 35EE of the CEA 1944 in respect of the following case, governed by first proviso to sub-section 
(1) of Section-35B bid: 

 .iie fii-ri , rt t-ni e stfli Trslc4r iimi i.I'1 Tf"t.di v' 'rioI 

(I) 
iI 

In case of any loss of goods, where the loss occurs in transit from a factory tc a warehouse or to another factory 
or from one warehouse to another during the course of processing of the goods in a warehouse or in storage 
whether in a factory or in a warehouse 
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In case of rebate of duty of excise on goods exported to any country or territory outside India of on excisable 
material used in the manufacture of the goods which are exported to any country or territory outside India. 
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(Hi) In case of goods exported outside India export to Nepal or Bhutan, without payment of duty. 
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(iv) t1PfbcT) TP7Tfii 3fkW (1'2), 199841OTTT 109 7Ttt Tliia 

Credit of any duty allowed to be utilized towards payment of excise duty on final products under the provisions 
of this Act or the Rules made there under such order is passed by the Commissioner (Appeals) on or after, the 
date appointed under Sec. 109 of the Finance (No.2) Act, 1998. 
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The above application shall be made in duplicate in Form No. EA-8 as specified under Rule, 9 of Central Excise 
(Appeals) Rules, 2001 within 3 months from the dale on which the order sought to be appealed against is 
communicated and shall be accompanied by two copies each of the 010 and Order-In-Appeal. It should also be 
accompanied by a copy of TR-6 Challan evidencing payment of prescribed fee as prescribed under Section 35-
EE of CEA, 1944, under Major Head of Account. 
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1000 -/57rr57ilTei  I 
The revision application shall be accompanied by a fee of Rs. 200!- where the amount involved in Rupees One 
Lac or less and Rs. 1000!- where the amount involved is more than Rupees One Lac. 

urv,57rrr, u' e,,ulu/t/IoTreiei eI)Ivsv'T57r/IT 
(D) '(4ie eIi{1t,0Jt5T1'- ut ST r.rs57 5155-1 ¶l,iti "ncji I / In case, 

if the order covers various numbers of order- in Original, fee for each 0.1.0. should be paid in the aforesaid 
manner, not withstanding the fact that the one appeal to the Appellant Tribunal or the one application to the 
Central Govt. As the case may be, is filled to avoid scriptoria work if excising Rs. 1 Iakh fee of Rs. 100/- for 
each. 
STttit/I57elsIee 9,C57v l/I5757, 1975,'vve-lt-I Tv-Leo Trreee vu/ r4 llvsfcibi 6.50 .'Tr-ei-.n-35 

(E) j'- esi l-ii 'CTfTi I 
One copy of application or 0.1.0. as the case may be, and the order of the adjudicating authority shall bear a 
court fee stamp of Rs. 6.50 as prescribed under Schedule-I in terms of the Court Fee Act,1975, as amended. 

4ri.,t,,TT'3ceiu 97157H411.  up R-ouiFd'.'i ('n%-fr) 11e144'I, 1982 s eirrileiee sie{ePie 
 s l ffrTrr u* '4t ni'r umt1e Ie I 'II ci 

Attention is also invited to the rules covering these and other related matters contained in the Customs, Excise 
and Service Appellate Tribunaj.(Procedure) Rules, 1982. 
,3  uptftIu si-t/Ivstt t v-'l-tsr iIi u'.i •eilrt -ett - ., f-jc u/7 'IIOIcIC T5STR 57 f-1, v'lieirti f5eilie eeir 

www.cbec.gov.in  557 I I 
For the elaborate, detailed and latest provisions relating to filing of appeal to the higher appellate authority, the 
appellant may refer to the Departmental website www.cbec.gov.in  
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:: ORDER IN APPEAL::  

The present appeal has been filed by M/s. Solaris Chemtech Industries 

Ltd., Khavda, Marine Chemicals, Complex, Village : Khavda, Taluka : Bhuj 

(Kutch) (hereinafter referred to as "the Appellant') against Order-in-Original 

No.04/Assistant Commr/2018 dated 24.7.2018 (hereinafter referred to as "the 

impugned order") passed by the Assistant Commissioner, Central GST, Division 

Bhuj, Bhuj. (hereinafter referred to as The lower adjudicating authority'). 

2. The brief facts of the case are that CERA/audit found that the 

appellant had availed Cenvat credit of Rs.2,00,969/- of service tax paid on 

outward transportation charges for the clearance of their finished goods 

during the period from September, 2006 to August, 2007. Show Cause 

Notice dated 1 .4.2010 was issued to the appellant demanding wrongly availed 

Cenvat credit of Rs. 2,00,969/-along with interest under Rule 14 of the Cenvat 

Credit Rules, 2004 (hereinafter referred to as "CCR) read with Section hA and 

Section 11AA (for interest) of the Central Excise Act, 1944 (hereinafter referred 

to as "the Act") and imposing penalty under Rule 15 of CCR read with Section 

hAG of the Central Excise Act, 1944. The show cause notice was adjudicated 

vide the impugned order confirming demand of Rs 2,00,969/- under Rule 14 of 

the Cenvat Credit Rules, 2004 read with Section 1 IA(4) of the Act; also ordered 

interest unde. Rule 14 of the CCR, 2004 read with Section 1 1AA of the Act and 

imposed penalty equal to cenvat credit involved under Rule 15 of CCR, 2004 

read with Section I1AC of the Act. 

3. Being aggrieved with the impugned order, the appellant preferred the 

present appeal on the grounds that the demand under Show Cause Notice is hit 

by limitation as Show Cause Notice was issued on 1.4.2010 for Cenvat credit 

availed from September, 2006 to August, 2007; that there is no suppression of 

facts with intent to evade payment of duty on their part; that ingredients to 

invoke the extended period are not available; that Show Cause Notice not 

invoked extended period and therefore, proceedings initiated are not proper 

and hence, the impugned order is required to be set aside; that due to peculiar 

nature of their finished goods (highly Acidic in nature) they sell their goods on 

F.O.R. basis only and therefore, ownership of the finished goods remains with 

them till the finished goods are delivered at the customer's premises; the place 

of removal is customer's premises and ultimate sale of goods take place at the 

destination point of the customers; that the appellant relied upon Para 8.2 of 

CEC Circular No. 97/8/2007 dated 23.8.2007; that Hon'ble Punjab and 

I-ana High Court has held in the case of M/s. Ambuja Cement Ltd. that when 

: 3 
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freight , transit insurance are borne by the assessee to delivery the goods at 

F.O.R. basis at customer's doorstep 'place of removal' is buyer's premises and 

Cenvat credit on such outward transportation is admissible; that the appellant 

relied upon following case-laws 

(i) ABB Ltd. 2009(15) STR 23(Tri-LB); 

(ii) Kandoi Fabrics 2010 (250) ELT 557 (Tri-Ahmd); 

(iii) Daman Polyfab 2010 (17) STR 389 (Tn-Del) 

4. Personal hearing in the matter was attended to by Shri Abhishek Darak, 

Chartered Accountant, who reiterated the grounds of appeal and submitted that 

the period involved in this case is from September, 2006 to August, 2007, i.e. 

prior to 2008 amendment in Rule 2(l) of the Cenvat Credit Rules, 2004; that their 

case is covered by the Hon'ble Apex Court judgement in the case of Mangalam 

Cement Ltd. reported as 2018 (16) GSTL J168 (S.C.); that since Cenvat credit is 

allowed, no interest is payable and no penalty is imposable on them; that appeal 

may therefore, be allowed by setting aside the impugned order. 

FINDINGS :- 

5. I have carefully gone through the facts of the case, impugned 

order, grounds of appeal and submissions made by appellant. The issue to be 

decided in the appeal is that whether the impugned order disallowing Cenvat 

credit of Service Tax paid on Outward transportation prior to 1 .4.2008 is correct, 

legal and proper or not. 

6. I find that definition of "input service" as provided under Rule 2(l) of 

Cenvat Credit Rules, 2004 at relevant time prior to 1.4.2018 re3d as under:- 

"Rule 2(l) defines "input services" to mean any sen/ice, - 

(;) used by a provider of output service for providing an output service; or 

(ii) used by the manufacturer, whether directly or indirectly, in or in relation 
to the manufacture of final products and clearance of final products "from  
the place of removal", 

and includes services used in relation to setting up, modernization, renovation or 
repairs of a factory, premises of provider of output service or an office relating to 
such factory or premises, advertisement or sales promotion, market research, 
storage upto the place of removal, procurement of inputs, activities relating to 
business, such as accounting, auditing, financing, recruitment and quality control, 
coaching and training, computer networking, credit rating, share registry, and 
security, inward transportation of in puts or capital qoods and outward transportation  
upto the place of removal. 

(Emphasis supplied) 

6.1 From the above, it is observed that "input service" means any service 

(including outward transportation of the finished goods) used by the 

manufacturer, whether directly or indirectly, in or in relation to manufacture of 
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final products and clearance of final products up to the place of removal. It is 

therefore very clear that as per main clause - the service should be used by the 

manufacturer which has direct or indirect relation with the manufacture of final 

products and clearance of final products from the place of removal and the 

inclusive clause permitted the outward transportation of the finished goods also 

upto the place of removal. As per the provisions of Section 4(3)(c) of Central 

Excise Act, 1944, 'place of removal" means a factory or any other place or 

premises of production or manufacture of excisable goods; a warehouse or any 

other place of premises wherein the excisable goods have been permitted to be 

stored without payment of duty or a depot, premises of a consignment agent or 

any other place or premises from where the excisable goods are to be sold. 

7. I find that the issue is no more res integra, in view of the judgment of 

Hon'ble Supreme Court in Departmental appeal against M/s. Vasavadatta 

Cements Ltd. reported as 2018(11) GSTL 3 (SC) holding as under: 

"2. The entire issue hinges upon the interpretation that has to be given to 
input service which is defined in Rule 2(l) of the Cenvat Credit Rules, 2004. It 
may be stated at this stage itself that all these appeals relate to a period prior 
to 1-4-2008. The aforesaid Rule was amended w.e.f. 1-4-2008 as would be 
noticed hereafter. However, since we are concerned with the unamended 
Rule, we reproduce the same hereunder: 

"(I) "input service" means any service, - 

(I) used by a provider of taxable service for providing an output service; or 

(ii) used by the manufacturer, whether directly or indirectly, in or in relation 
to the manufacture of final products and clearance of final products from the 
place of removal, 

and includes services used in relation to setting up, modernization, 
renovation or repairs of a factory, premises of provider of output service or an 
office relating to such factory or premises, advertisement or sales, promotion, 
market research, storage upto the place of removal, procurement of inputs, 
activities relating to business, such as accounting, auditing, financing, 
recruitment and quality control, coaching and training, computer networking, 
credit rating, share registry and security, inward transportation of inputs or 
capital goods and outward transportation upto the place of removal;" 

3. The Full Bench of CESTAT in MIs. ABB Limited case, which has been 
upheld by the Karnataka High Court as mentioned above, has interpreted the 
aforesaid Rule observing that it is in two parts. In the first part, input service is 
defined with the expression "means" and in that context in put service is 
defined as any service used by a provider of a taxable service or providing an 
output service or used by the manufacturer, whether directly or indirectly, in 
or in relation to the manufacture of final products and clearance of final 
products "from the place of removal' It/s further held that second part of the 
definition starts from "includes" where some of the services are mentioned, 
which are included as "input services' 

4. We may make it clear that in the instant appeals, we are concerned with 
the first part of the definition. Insofar as second part is concerned, certain 
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contentions, which have been raised by some of the assessees, have been 
rejected and that aspect is decided in favour of the Department. Since these 
appeals are filed by the Department questioning the interpretation that is 
given by the CESTAT as well as the High Court in respect of first part, we are 
not making any comments insofar as judgment of the CESTAT pertaining to 
second part is concerned. 

5. Coming back to the first part of the definition as to what input service 
means, the Full Bench of the CESTAT held that all input services which are 
used by the manufacturer, whether directly or indirectly, in or in relation to 
manufacture of final products and clearance of final products from the place 
of removal are concerned, they are treated as input services and Cenvat 
credit in respect of expenditure incurred in relation to such services would be 
admissible. The expression with which the CESTA T was concerned, and 
which was the subject matter of discussion, was as to what would be the 
meaning of "from the place of removal". Obviously, any input service given for 
clearance of the final products "from the place of removal" and tax paid 
thereon the Cen vat credit has to be given. The question is from the place of 
removal up to what place. The assessees had claimed the tax paid on the 
transportation of final products from the place of removal (i.e. the place of 
manufacture) to either the place to their respective depots or transport upto 
the place of the customers, if from the place of removal the goods were 
directly delivered at customers place. It is made clear that only first set of 
transportation from the place of removal was claimed. To put it otherwise, in 
those cases where the tax paid on transportation on the goods from the place 
of removal upto the place of depot only that was claimed and if there was any 
such tax again paid from the place of depot to the place of customers, the 
Cenvat credit thereof was not claimed and there is no dispute about it. 

6. The aforesaid approach of the Full Bench of the CESTAT, as affirmed by 
the High Court, appears to be perfectly correct and we do not find any error 
therein. For the sake of convenience, we would like to reproduce the 
following discussion contained in the judgment of the High Court. 

"30. The definition of 'input service' contains both the word 'means' and 
'includes', but not 'means and includes'. The portion of the definition to 
which the word means applies has to be construed restrictively as it is 
exhaustive. However, the portion of the definition to which the word 
includes applies has to be construed liberally as it is extensive. The 
exhaustive portion of the definition of 'input service' deals with service 
used by the manufacturer, whether directly or indirectly, in or in relation to 
the manufacture of final products. It also includes clearance of final 
products from the place of removal. Therefore, services received or 
rendered by the manufacturer from th,e place of removal till it reaches its 
destination falls within the definition of input service. What are the services 
that normally a manufacturer would render to a customer from the place of 
removal? They may be packing, loading, unloading, transportation, 
delivery, etc. Though the word transportation is not specifically used in the 
said section in the context in which the phrase 'clearance of final products 
from the place of removal' is used, it includes the transportation charges. 
Because, after the final products has reached the place of removal, to 
clear the final products nothing more needs to be done, except 
transporting the said final products to the ultimate destination i.e. the 
customer's/buyer of the said product, apart from attending to certain 
ancillary services as mentioned above which ensures proper delivery of 
the finished product upto the customer. Therefore, all such services 
rendered by the manufacturer are included in the definition of 'input 
ervice'. However, as the legislature has chosen to use the word 'means' 

this portion of the definition, it has to be construed strictly and in a 
estrictive manner. After defining the 'input service' used by the 

inanufacturer in a restrictive manner, in the later portion of the definition, 
the legislature has used the word 'includes'. Therefore, the later portion of 
the definition has to be construed liberally. Specifically what are the 
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services which fall within the definition of 'input service' has been clearly 
set out in that portion of the definition. Thereafter, the words 'activities 
relating to business' - an omni-bus phrase is used to expand the meaning 
of the word 'input seniice'. However, after using the omni-bus phrase, 
examples are given. It also includes transportation. The words used are 
(a) inward transportation of in puts or cap ital goods (b) outward 
transportation upto the place of removal. While dealing with inward 
transportation, they have specifically used the words 'inputs' or 'capital 
goods'. But, while dealing with outward transportation those two words are 
conspicuously missing. The reason being, after inward transportation of 
inputs or capital goods into the factory premises, if a final product 
emerges, that final product has to be transported from the factory 
premises till the qodown before it is removed for being delivered to the  
customer. Therefore, 'input service' includes not only the inward 
transportation of inputs or capital goods but also includes outward 
transportation of the final product upto the place of removal. Therefore, in  
the later portion of the definition, an outer limit is prescribed for outward 
transportation, i.e., up to the place of removal." 

7. As mentioned above, the expression used in the aforesaid Rule is "from the 
place of removal". It has to be from the place of removal upto a certain point.  
Therefore, tax paid on the transportation of the final product from the place of 
removal upto the first point, whether it/s depot or the customer, has to be 
allowed. 

8. Our view gets support from the amendment which has been carried out by 
the rule making authority w.e.f. 1-4-2008 vide Notification No. 10/2008-C.E. 
(N. T.), dated 1-3-2008 whereby the aforesaid expression "from the place of 
removal" is substituted by "upto the place of removal". Thus from 1-4-2008, with 
the aforesaid amendment, the Cenvat credit is available only upto the place of 
removal whereas as per the amended Rule from the place of removal which has 
to be upto either the place of depot or the place of customer, as the case may 
be. This aspect has also been noted by the High Court in the impugned 
judgment in the following manner: 

"Ho.vever, the interpretation placed by us on the words 'clearance of final 
products from the place of removal' and the subsequent amendment by 
Notification 10/2008-CE. (N. T), dated 1-3-2008 substituting the word 
'from' in the said phrase in place of 'upto' makes it clear that transportation 
charges were included in the phrase 'clearance from the p/ace of removal' 
upto the date of the said substitution and it cannot be included within the 
phrase 'activities relating to business'." 

9. In view of the aforesaid discussion we hold that the appeals are bereft 
of any merit and are accordingly dismissed." 

(Emphasis supplied) 

8. In view of legal position, as it existed prior to 1.4.2008, and as held by 

the Hon'ble Supreme Court in the case of M/s. Vasavadatta Cements Ltd. 

supra, Cenvat Credit on GTA service availed by the appellant for outward 

transportation of the goods from place of removal to buyer's premises is 

admissible upto 1.4.2008. The period involved in this case is from September, 

2006 to August, 2007, and hence, Cenvat credit of Service Tax paid on GTA for 

olitward transportation of the goods cannot be denied. 

In view of above, I allow the appeal and set aside the impugned order. 
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9.1 

9.1 The appeal filed by the appellant is disposed off in above terms. 
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M/s. Solaris Chemtech Industries Ltd., 
Khavda, Marine Chemicals Complex, 
Village: Khavda, 
Taluka: Bhuj (Kutch). 
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