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Passed by Shri Kumar Santosh, Principal Commissioner (Appeals), Rajkot.
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Arising out of above mentioned OlO issued by Additional/Joint/Deputy/Assistant Commissioner, Central Excise/ST
! GST, Rajkot/Bhavnagar/Gandhidham

afiawat & wiaaTEr %7 979 w4 7dT /Name & Address of the Appellants & Respondent -

M/s Solaris Chemtech industries Ltd., Khavda, Marine Chemicals,
Complex, Village : Khavda, Taluka : Bhuj (Kutchh)
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Any person aggrieved by this Order-in-Appeal may file an appeal to the appropriate authority in the following way.
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Appeal to Customs, Excise & Service Tax Appeliate Tribunal under Section 35B of CEA, 1944 / Under Section 86 of
the Finance Act, 1994 an appeal lies to:-

TATHFLT YA A AR FET /RS H09T ofe, FEE TEA EF T HATHR AT AT s H @ 41, 9% = 10F T 2, e Fe
o, "7 Tt w5 sy iR

The special bench of Customs, Excise & Service Tax Appeilate Tnbunal of West Biock No. 2, R.K. Puram, New Dethi
in all matters relating to classification and valuation.
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To the West regional bench of Customs, Excise & Service Tax Appellate Tribunal (CESTAT) at, 2™ Floor, Bhaumali
Bhawan, Asarwa Ahmedabad-380016 in case of appeals other than as mentioned in para- 1(a) above

gl srrfirET o o aHer e wegE FT % (o0 FT 3 o () Raamael, 2001, F Faw 6 ¥ sty RetRa B Ty s ea-
3 F7 = wiAAT # st Begr s iR L 3w ¥ e R v 9T R WUy, ST Fere o Y A [ sqver A W 3l ST SHT $uiT, w9 S
AT AT S FH, 5 FATE T AT 50 ST FU0 G 77 50 A7 v afesk g ar waen 1,000/~ w99, 5,000/~ ¥ sy 10,000/- €9 FT
Frarifer a7 vpew £t af worm ¢ Ruifa g 37 o, F510e afisfer st $ avar ¥ sgras W F 9w & B of adtes
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The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3 / as prescribed under Rule 6 of Central Excise (Appeal) Rules,
2001 and shall be accompanied against one which at least should be accompanied by a fee of Rs. 1,000/~ Rs.5000/-, Rs.10,000/- where amount
of duty demand/interest/penality/refund is upto S Lac., S Lac to 50 Lac and above 50 Lac respectively in the form of crossed bank draft in favour
of Asst. Registrar of branch of any nominated public sector bank of the place where the bench of any nominated public sector bank of the place
where the bench of the Tribunal is situated. Application made for grant of stay shall be accompanied by a fee of Rs. 500/-.
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50 @ =70 % wgar 50 & ' & Afdw g ar wwer. 1,000/~ wwE, 5,000/~ ¥F surEt 10,000/ €% #7 Haifa w6 oow $7 iy daw
721 Fuifer oFw =1 e, Feafee srdisfte srprfermeor £ oy % wErrs W F 9w & 5 o 9ees o9 % 9 o el i
F 72 g7 At ST R 1 Haf greE #7737 A 3 e § 2 9ven st gati st st aer € arar fRaa g1 e
arzer (72 41E7) F o wraes-a7 % |y 500/- w AT Fraih opFF sray e g o

The appeal under sub section (1) of Section 86 of the Finance Act, 1994, to the Appellate Tribunal Shall be filed in quadruplicate in Form S.T.5 as
prescribed under. Rule 9(1) of the Service Tax Rules, 1994, and Shall be accompanied by a copy of the order appealed against {(one of which shall
be certified copy) and should be accompanied by a fees of Rs. 1000/- where the amount of service tax & interest demanded & penalty levied of
Rs. 5 Lakhs or less; Rs.5000/- where the amount of service tax & interest demanded & penalty levied is more than five lakhs but not exceeding
Rs. Fifty Lakhs, Rs.10,000/- where the amount of service tax & interest demanded & penalty levied is more than fifty Lakhs rupees, in the form
of crossed bank draft in favour of the Assistant Registrar of the bench of nominated Public Sector Bank of the place where the bench of Tribunal
is situated. / Application made for grant of stay shall be accompanied by a fee of Rs.500/-.
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The appeal under sub section (2) and (2A) of the section 86 the Finance Act 1994, shall be filed in For ST.7
as prescribed under Rule 9 (2) & 9(2A) of the Service Tax Rules, 1994 and shall be accompanied by a copy of
order of Commissioner Central Excise or Commissioner, Central Excise (Appeals) (one of which shall be a certified
copy) and copy of the order passed by the Commissioner authorizing the Assistant Commissioner or Deputy
Commissioner of Central Excise/ Service Tax to file the appeal before the Appellate Tribunal.
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For an appeal to be filed before the CESTAT, under Section 35F of the Central Excise Act, 1944 which is also
made applicable to Service Tax under Section 83 of the Finance Act, 1994, an appea! against this order shall
lie before the Tribunal on payment of 10% of the duty demanded where duty or duty and penalty are in dispute,
or penalty, where penalty alone is in dispute, provided the amount of pre-deposit payable would be subject to a
ceiling of Rs. 10 Crores,
Under Central Excise and Service Tax, "Duty Demanded” shall include :
(xvi) amount determined under Section 11 D;
(xvii) amount of erroneous Cenvat Credit taken;
{xviii) amount payable under Rule 6 of the Cenvat Credit Rules
- provided further that the provisions of this Section shall net apply to the stay application and appeals
pending before any appellate authority prior to the commencement of the Finance (No.2) Act, 2014.
AT YLHTT FT L0 ARG :
Revision application to Government of India:
Ta aneor H qEdiaer wieT Fafafye aaar #, 35 2w oew afafgm, 1994 7 e 35EE F AT EOE F A dAT
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A revision application lies to the Under Secretary, to the Government of India, Revision Application Unit, Ministry
of Finance, Depariment of Revenue, 4th Floor, Jeevan Deep Building, Parliament Street, New Delhi-110001,
under Section 35EE of the CEA 1944 in respect of the following case, governed by first proviso to sub-section
(1) of Section-35B ibid:
WW?WW$WI’( WWWTTWWT@W?WQ?%W$WHTWMWWW
ﬁ;ﬁwwgﬁ?ﬂ%wrwa‘m T Bt ST=1e 7 /O WTor ¥ Wi 3 wEenw F A, 6T wrea o e
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In case of any loss of goods, where the loss occurs in transit from a factory tc a warehouse or to another factory
or from one warehouse to another during the course of processing of the goods in a warehouse or in storage
whether in a factory or in a warehouse
STIRE o AT ST g 31 & 1 Oiq ¢ T 977 F [T § 0 5 5T T W9 T8 ST 3T o 7 (NAT) F aree |, AT
ST % argy el g v & v Safa S it 20
In case of rebate of duty of excise on goods exported to any country or territory outside India of on excisable
material used in the manufacture of the goods which are exported to any country or territory outside India.
Y IR QEF FT AT 60 &7 91 F a8, T 71 527 AT /1A T e g/
In case of goods exported outside India export to Nepal or Bhutan, without payment of duty.
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o &/
Credit of any duty allowed to be utilized towards payment of excise duty on final products under the provisions
of this Act or the Rules made there under such order is passed by the Commissioner (Appeals) on or after, the
date appointed under Sec. 109 of the Finance (No.2) Act, 1998.
I AMAET FT I FIAAT 997 §edr EA-8 #, FT T T=17 37113 o (i) t=asraet, 2001, ¥ 57w 9 = S9vq Hhiiw 2
AreeT % TITW F 3 m%mﬁﬁtﬂvﬁw|Wm7mvxwaﬁwaaﬁmmorﬁﬂvﬁmwﬁavﬁwﬁmnﬂ
& iy Seqre ook Wi, 1944 7 arer 35-EE T w2 Fraffi o= & sl % Arem & w1 TR-6 it wfy wte oAy sy
=fRm /
The above application shaill be made in duplicate in Form No. EA-8 as specified under Rule, 9 of Central Excise
(Appeals) Rules, 2001 within 3 months from the date on which the order sought to be appealed against is
communicated and shall be accompanied by two copies each of the OIO and Order-In-Appeal. It should also be
accompanied by a copy of TR-6 Challan evidencing payment of prescribed fee as prescribed under Section 35-
EE of CEA, 1944, under Major Head of Account.
WWW*WWMHHM I AT FE0TAT HT T AR A
FEt HAR T OF 0@ TFF AT IHG FF 81 A1 =97 200/ FT prA AT ST AT AR werd TEE UE A7 T 4 9477 A AT E
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The revision application shall be accompanied by a fee of Rs. 200/- where the amount involved in Rupees One
Lac or less and Rs. 1000/- where the amount involved is more than Rupees One Lac.
AL T SR F Y AN B AR AT GAT TA AT A O oo A, ST FOH AT S AV T T F 7 g
oft Y ot ot w1 & F=e F g gaRafy sriefor snfaser i e aofte 731 i aewe 1 oF aem e smar 21/ In case,
if the order covers various numbers of order- in Original, fee for each O..O. should be paid in the aforesaid
manner, not withstanding the fact that the one appeal to the Appellant Tribunal or the one application to the
Central Govt. As the case may be, is filled to avoid scriptoria work if excising Rs. 1 lakh fee of Rs. 100/- for
each.
TUTHNTT =Ty geF AAFAW, 1975, F F7a1- T 17 09 30297 U &0 1297 67 9id 77 [y 6.50 w97 7 =y
oo fefe arm g =igw /
One copy of application or O.1.O. as the case may be, and the order of the adjudicating authority shall bear a
court fee stamp of Rs. 6.50 as prescribed under Schedule-l in terms of the Court Fee Act, 1975, as amended.
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Attention is also invited to the rules covering these and other related matters contained in the Customs, Excise
and Service Appellate Tribunal-(Procedure) Rules, 1982.

37 arfieta wittet F srfiw Tl w9 F F4tE wvey, g e qEiRw wrEeTAl & AT, sierd AT aasrer
www.cbec.gov.in FT @ AT 1 /

For the elaborate, detailed and latest provisions relating to filing of appeal to the higher appellate authority, the
appellant may refer to the Departmental website www.cbec.gov.in
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:: ORDER IN APPEAL ::
The present appeal has been filed by M/s. Solaris Chemtech Industries
Ltd., Khavda, Marine Chemicals, Complex, Village : Khavda, Taluka : Bhuyj
(Kutch) (hereinafter referred to as “the Appellant”) against Order-in-Original
No.04/Assistant Commr/2018 dated 24.7.2018 (hereinafter referred to as “the

impugned order”) passed by the Assistant Commissioner, Central GST, Division

Bhuj, Bhuj. (hereinafter referred to as ‘the lower adjudicating authority”).

2. The brief facts of the case are that CERA/audit found that the
appellant had availed Cenvat credit of Rs.2,00,969/- of service tax paid on
outward transportation charges for the clearance of their finished goods
during the period from September, 2006 to August, 2007. Show Cause
Notice dated 1.4.2010 was issued to the appellant demanding wrongly availed
Cenvat credit of Rs. 2,00,969/-along with interest under Rule 14 of the Cenvat
Credit Rules, 2004 (hereinafter referred to as “CCR) read with Section 11A and
Section 11AA (for interest) of the Central Excise Act, 1944 (hereinafter referred
to as "the Act") and imposing penalty under Rule 15 of CCR read with Section
11AC of the Central Excise Act, 1944. The show cause notice was adjudicated
vide the impugned order confirming demand of Rs 2,00,969/- under Rule 14 of
the Cenvat Credit Rules, 2004 read with Section 11A(4) of the Act; also ordered
interest unde.” Rule 14 of the CCR, 2004 read with Section 11AA of the Act and
imposed penalty equal to cenvat credit involved under Rule 15 of CCR, 2004
read with Section 11AC of the Act.

3. Being aggrieved with the impugned order, the appellant preferred the
present appeal on the grounds that the demand under Show Cause Notice is hit
by limitation as Show Cause Notice was issued on 1.4.2010 for Cenvat credit
availed from September, 2006 to August, 2007; that there is no suppression of
facts with intent to evade payment of duty on their part; that ingredients to
invoke the extended period are not available; that Show Cause Notice not
invoked extended period and therefore, proceedings initiated are not proper
and hence, the impugned order is required to be set aside; that due to peculiar
nature of their finished goods (highly Acidic in nature) they sell their goods on
F.O.R. basis only and therefore, ownership of the finished goods remains with

them till the finished goods are delivered at the customer's premises; the place

) “\:""_Of” removal is customer’s premises and ultimate sale of goods take place at the
“éjéé.‘tgnation point of the customers; that the appellant relied upon Para 8.2 of
' CBEC Circular No. 97/8/2007 dated 23.8.2007; that Hon'ble Punjab and

H‘a“ry/ana High Court has held in the case of M/s. Ambuja Cement Ltd. that when

A
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freight , transit insurance are borne by the assessee to delivery the goods at
F.O.R. basis at customer's doorstep ‘place of removal’ is buyer's premises and
Cenvat credit on such outward transportation is admissible; that the appellant
relied upon following case-laws :-

()  ABBLtd. 2009(15) STR 23(Tri-LB):
(i)  Kandoi Fabrics 2010 (250) ELT 557 (Tri-Ahmd);
(i)  Daman Polyfab 2010 (17) STR 389 (Tri-Del)

4. Personal hearing in the matter was attended to by Shri Abhishek Darak,
Chartered Accountant, who reiterated the grounds of appeal and submitted that
the period involved in this case is from September, 2006 to August, 2007, i.e.
prior to 2008 amendment in Rule 2(l) of the Cenvat Credit Rules, 2004; that their
case is covered by the Hon’ble Apex Court judgement in the case of Mangalam
Cement Ltd. reported as 2018 (16) GSTL J168 (S.C.); that since Cenvat credit is
allowed, no interest is payable and no penalty is imposable on them; that appeal

may therefore, be allowed by setting aside the impugned order.

FINDINGS :-

5. | have carefully gone through the facts of the case, impugned
order, grounds of appeal and submissions made by appellant. The issue to be
decided in the appeal is that whether the impugned order disallowing Cenvat
credit of Service Tax paid on Outward transportation prior to 1.4.2008 is correct,

legal and proper or not.

6. | find that definition of “input service” as provided under Rule 2(l) of
Cenvat Credit Rules, 2004 at relevant time prior to 1.4.2018 read as under:-

“Rule 2(1) defines “input services” to mean any service,-
(i) used by a provider of output service for providing an output service; or

(ii} used by the manufacturer, whether directly or indirectly, in or in relation
to the manufacture of final products and clearance of final products “from
the place of removal”,

and includes services used in relation to setting up, modernization, renovation or
repairs of a factory, premises of provider of output service or an office relating to
such factory or premises, advertisement or sales promotion, market research,
storage upto the place of removal, procurement of inputs, activities relating fto
business, such as accounting, auditing, financing, recruitment and quality control,
coaching and fraining, computer networking, credit rating, share registry, and
security, inward fransportation of inputs or capital goods and outward fransportation
upto the place of removal.

(Emphasis supplied)

6.1 From the above, it is observed that “input service” means any service

" (including outward transportation of the finished goods) used by the

| manufacturer, whether directly or indirectly, in or in relation to manufacture of

D ——
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final products and clearance of final products up to the place of removal. It is
therefore very clear that as per main clause - the service should be used by the
manufacturer which has direct or indirect relation with the manufacture of final
products and clearance of final products from the place of removal and the
inclusive clause permitted the outward transportation of the finished goods also
upto the place of removal. As per the provisions of Section 4(3)(c) of Central
Excise Act, 1944, “place of removal’ means a factory or any other place or
premises of production or manufacture of excisable goods; a warehouse or any
other place of premises wherein the excisable goods have been permitted to be
stored without payment of duty or a depot, premises of a consignment agent or

any other place or premises from where the excisable goods are to be sold.

7. | find that the issue is no more res integra, in view of the judgment of
Hon'ble Supreme Court in Departmental appeal against M/s. Vasavadatta
Cements Ltd. reported as 2018(11) GSTL 3 (SC) holding as under :

“2.  The entire issue hinges upon the interpretation that has to be given to
input service which is defined in Rule 2(]) of the Cenvat Credit Rules, 2004. It
may be stated at this stage itself that all these appeals relate fo a period prior
to 1-4-2008. The aforesaid Rule was amended w.e.f. 1-4-2008 as would be
noticed hereafter. However, since we are concerned with the unamended
Rule, we reproduce the same hereunder :

‘() “input service” means any service, -
(i) used by a provider of taxable service for providing an output service; or

(i) used by the manufacturer, whether directly or indirectly, in or in relation
to the manufacture of final products and clearance of final products from the
place of removal,

and includes services used in relation to setting up, modernization,
renovation or repairs of a factory, premises of provider of output service or an
office relating to such factory or premises, advertisement or sales, promotion,
market research, storage upto the place of removal, procurement of inputs,
activities relating to business, such as accounting, auditing, financing,
recruitment and quality control, coaching and training, computer networking,
credit rating, share registry and security, inward transportation of inputs or
capital goods and outward transportation upto the place of removal;”

3. The Full Bench of CESTAT in M/s. ABB Limited case, which has been
upheld by the Karnataka High Court as mentioned above, has interpreted the
aforesaid Rule observing that it is in two parts. In the first part, input service is
defined with the expression “‘means” and in that context input service is
defined as any service used by a provider of a taxable service or providing an
output service or used by the manufacturer, whether directly or indirectly, in
or in relation to the manufacture of final products and clearance of final

" products “from the place of removal”. It is further held that second part of the
definition starts from “includes” where some of the services are mentioned,
which are included as “input services”.

4. We may make it clear that in the instant appeals, we are concerned with
the first part of the definition. Insofar as second part is concerned, certain

Boara)—
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contentions, which have been raised by some of the assessees, have been
rejected and that aspect is decided in favour of the Department. Since these
appeals are filed by the Department questioning the interpretation that is
given by the CESTAT as well as the High Court in respect of first part, we are
not making any comments insofar as judgment of the CESTAT pertaining to
second part is concerned.

5. Coming back to the first part of the definition as to what input service
means, the Full Bench of the CESTAT held that all input services which are
used by the manufacturer, whether directly or indirectly, in or in relation to
manufacture of final products and clearance of final products from the place
of removal are concerned, they are treated as input services and Cenvat
credit in respect of expenditure incurred in relation to such services would be
admissible. The expression with which the CESTAT was concerned, and
which was the subject matter of discussion, was as to what would be the
meaning of “from the place of removal” Obviously, any input service given for
clearance of the final products ‘from the place of removal” and tax paid
thereon the Cenvat credit has to be given. The question is from the place of
removal up to what place. The assessees had claimed the tax paid on the
transportation of final products from the place of removal (i.e. the place of
manufacture) to either the place to their respective depots or transport upto
the place of the customers, if from the place of removal the goods were
directly delivered at customers place. It is made clear that only first set of
transportation from the place of removal was claimed. To put it otherwise, in
those cases where the tax paid on transportation on the goods from the place
of removal upto the place of depot only that was claimed and if there was any
such tax again paid from the place of depot to the place of customers, the
Cenvat credit thereof was not claimed and there is no dispute about it.

6. The aforesaid approach of the Full Bench of the CESTAT, as affirmed by
the High Court, appears to be perfectly correct and we do not find any error
therein. For the sake of convenience, we would like to reproduce the
following discussion contained in the judgment of the High Court.

“30. The definition of ‘input service’' contains both the word ‘means’ and
‘includes’, but not ‘means and includes’. The portion of the definition to
which the word means applies has to be construed restrictively as it is
exhaustive. However, the portion of the definition to which the word
includes applies has to be construed liberally as it is extensive. The
exhaustive portion of the definition of ‘input service’ deals with service
used by the manufacturer, whether directly or indirectly, in or in relation to
the manufacture of final products. It also includes clearance of final
products from the place of removal. Therefore, services received or
rendered by the manufacturer from the place of removal till it reaches its
destination falls within the definition of input service. What are the services
that normally a manufacturer would render to a customer from the place of
removal? They may be packing, loading, unloading, transportation,
delivery, etc. Though the word transportation is not specifically used in the
said section in the context in which the phrase ‘clearance of final products
from the place of removal’ is used, it includes the transportation charges.
Because, after the final products has reached the place of removal, to
clear  the final products nothing more needs o be done, except
transporting the said final products to the ultimate destination ie. the
customer’s/buyer of the said product, apart from attending fo certain
ancillary services as mentioned above which ensures proper delivery of

: ._};_"*-\ the finished product upto the customer. Therefore, all such services
“\‘z';f-.;-\;\ rendered by the manufacturer are included in the definition of ‘input
*zxizajﬁervice’. However, as the legislature has chosen to use the word ‘means’

Y2 In this portion of the definition, it has to be construed strictly and in a
N jigrestrictive manner. After defining the ‘input service’ used by the
\ _/1; ‘aﬁ‘inanufacturer in a restrictive manner, in the later portion of the definition,
\_'\fﬁ\\f"“/,{é" the legislature has used the word ‘includes’. Therefore, the later portion of

IR :5:/ the definition has to be construed liberally. Specifically what are the

D
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services which fall within the definition of ‘input service’ has been clearly
set out in that portion of the definition. Thereafter, the words ‘activities
relating to business’ - an omni-bus phrase is used to expand the meaning
of the word ‘input service’. However, after using the omni-bus phrase,
examples are given. It also includes transportation. The words used are
(a) inward transportation of inputs or capital goods (b) outward
transportation upto the place of removal. While dealing with inward
transportation, they have specifically used the words ‘inputs’ or ‘capital
goods’. But, while dealing with outward transportation those two words are
conspicuously missing. The reason being, after inward transportation of
inputs_or_capital_goods _into the factory premises, if a final product
emerges, that final product has to be transported from the factory
premises till the godown before it is removed for being delivered to the
customer. _Therefore, ‘input _service' includes not only the inward
transportation of inputs or capital _goods but also includes outward
transportation of the final product upto the place of removal. Therefore, in
the later portion of the definition, an outer limit is prescribed for outward
fransportation, i.e., up to the place of removal.”

7. As mentioned above, the expression used in the aforesaid Rule is “from the
place of removal”. It has to be from the place of removal upto a certain point.
Therefore, tax paid on the transportation of the final product from the place of
removal_upto the first point. whether it is depot or the customer,_ has to be
allowed.

8. Our view gets support from the amendment which has been carried out by
the rule making authority w.e.f. 1-4-2008 vide Notification No. 10/2008-C.E.
(N.T.), dated 1-3-2008 whereby the aforesaid expression “from the place of
removal” is substituted by “upto the place of removal”. Thus from 1-4-2008, with
the aforesaid amendment, the Cenvat credit is available only upto the place of
removal whereas as per the amended Rule from the place of removal which has
to be upto either the place of depot or the place of customer, as the case may
be. This aspect has also been noted by the High Court in the impugned
Jjudgment in the following manner :

“Ho.vever, the interpretation placed by us on the words ‘clearance of final
products from the place of removal’ and the subsequent amendment by
Notification 10/2008-C.E. (N.T.), dated 1-3-2008 substituting the word
from’ in the said phrase in place of ‘upto’ makes it clear that transportation
charges were included in the phrase ‘clearance from the place of removal’
upto the date of the said substitution and it cannot be included within the
phrase ‘activities relating to business’.”

9. In view of the aforesaid discussion we hold that the appeals are bereft
of any merit and are accordingly dismissed.”
(Emphasis supplied)

8. In view of legal position, as it existed prior to 1.4.2008, and as held by
the Hon'ble Supreme Court in the case of M/s. Vasavadatta Cements Ltd.
supra, Cenvat Credit on GTA service availed by the appellant for outward
transportation of the goods from place of removal to buyer's premises is
admissible upto 1.4.2008. The period involved in this case is from September,
2006 to August, 2007, and hence, Cenvat credit of Service Tax paid on GTA for

R

C \Sﬁtward transportation of the goods cannot be denied.

9. . iInview of above, | allow the appeal and set aside the impugned order.
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9.1 The appeal filed by the appellant is disposed off in above terms.
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