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Arising out of above mentioned OIO issued by Additional/Joint/Deputy/Assistant Commissioner, Central Excise/ST / GST,
Rajkot / Jamnagar / Gandhidham : )

arfierat&aiaaTsy 1 7 vd var /Name & Address of theAppellant&Respondent :-

M/s. Indian Farmer Fertilizer Co-operative Limited(IFFCO), Finance & Accounts
Administration Building Department, Old Kandla,Kandla Port,Dist-Kutch-370210.
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Any person aggrieved by this Order-in-Appeal may file an appeal to the appropriate authority in the following
way.

HIHT 9= _Frald ScII FF U TR AU -uwnumw‘nﬁmm,WWQ@ﬁW,l944WWSSB$W
e f3e o, 1994 Ft AT 86 % sav ST g T AT AHRA 1/

APgleal to Customs, Excise & Service Tax Appellate Tribunal under Section 35B of CEA, 1944 / Under Section 86
o e Finarnce Act, 1994 an appeal lies to:-
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The special bench of Customs, Excise & Service Tax Appellate Tribunal of West Block No. 2, R.K. Puram, New
Delhi in all matters relating to classification and valuation.
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To the West regional bench of Customs, Excise & Service Tax Appellate Tribunal (CESTAT) at, 2»¢ Floor,
Bhaumali Bhawan, Asarwa Ahmedabad-3800161n case of appeals othef than as mentioned in para- 1(a) above
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The a}a)})eal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3 / as prescribed under Rule 6 of
Central Excise gpreal] Rules, 2001 and shall be accomg;amed against one which at least should be
accompanied | y a fee of . Rs. 00/- Rs.5000/-, Rs.10,000/- where = amount of
dutydemand/mterest{penalty/ refund is lﬁjtq 51 ac.'5 Lac to 50 Lad and above 50 Lac respectively in the form
of crossed bank draft in favour of Asst. Registrar ol branch of any nominated public sector bank of the place
where the bench of any nominated public séctor banl of the fplace where the bench of the Tribunal is situated.
Application made for grant of stay shall be accompanied by a fee of Rs. 500/-
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The apgeal under sub section (1) of Section 86 of the Finance Act, 1994, to the Appellate Tribunal Shall be filed

ruplicate in Form S.T.5 as prescribed under Rule 9(1) of the Service Tax Rules, 1994, and Shall be
accompanied by a copy of the order a%pealed against (one of which shall be certified C(g)%g and should be
accompanied by a feesof Rs. 1000/- ere the amount of service tax & interest demande penalty levied of
Rs. 5 Lakhs or’less, Rs.5000/- where the amount of service tax & interest demanded & penalty levied is more
than five lakhs but not exceeding Rs. Fifty Laklhs, Rs.10,000/- where the amount of service tax & interest
demanded_& penalty levied is more than fifty Lakhs rupees, in the form of crossed bank draft in favour of the
Assistant Registrar of the bench of nominatéed Public Sector Bank of the place where the bench of Tribunal is
situated. / Application made for grant of stay shall be accompanied by a fee of Rs.500/-.
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The apgeal under sub section (2) and (2A) of the section 86 the Finance Act 1994, shall be filed in For ST.7 as
prescribed under Rule 9 (2) & 9(2A) of the Service Tax Rules, 1994 and shall be accompanied by a copy of order
of Commissioner Central Excise or Commissioner, Central Excise (Appeals) {one of which shall be'a certified
copy) and copy of the order passed by the Commissionerauthorizing the Assistant Commissioner or Deputy
Commissioner of Central Excise/ Service Tax to file the appeal before the Appellate Tribunal.
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For an appeal to be filed before the CESTAT, under Section 35F of the Central Excise Act, 1944 which is also
made applicable to Service Tax under Section 83 of the Finance Act, 1994, an appeal against this order shall lie
before the Tribunal on payment of 10% of the duty demanded where duty or duty and penalty are in dispute, or
penalty, where penalty alone is in dispute, provided the amount of pre-deposit payable would be subject to a
ceiling of Rs. 10 Crores,
Under Central Excise and Service Tax, “Duty Demanded” shall include :

i) amount determined under Section 11 D;

i1} amount of erroneous Cenvat Credit taken;

1i1) amount payable under Rule 6 of the Cenvat Credit Rules

- provided further that the provisions of this Section shall not apply to the stay application and appeals

pending before any appellate authority prior to the commencement of r_‘ge Finance {(No.2) Rct, 2014.
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A revision application lies to the Under Secreta.r% to the Government of India, Revision Application Unit,
Minis of Finance, Department of Revenue, 4th Floor, Jeevan Deep Building, Parliament Street, New Delhi-
1100071, under Section 35EE of the CEA 1944 in respect of the following case, governed by first proviso to sub-
section (1) of Section-35B ibid=
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In case of any 1oss of goods, where the loss occurs in transit from a factory to a warehouse or to another factory
or from one warehouse to another during the course of processing of the goods in a warehouse or in storage
whether in a factory or in a warehouse

T F e Bl g 97 e aT fia F7 38 e F AT ¥ wed oy Wi T T FR1T SR FF & ge (FEe) F A |
ST 9T & ATET T 4T & & tata 7 TR/

In case of rebate of duty of excise on goods exported to any country or territory outside India of on excisable

material used in the manufacture of thé goods which are exported tolany country or territory outside India.
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In case of goodsexported outside India export to Nepal or Bhutan, without payment of duty.

T SeTE ¥ gerned 3 ¥ o ST = FETE = i e e e st F aga arg FL e § o T amy
ST Y (W)?W%ﬁﬁ%(?“ 2),1998 ¥ 977 109 1T (Aad T TE QTG arerar TR W7 A7 =% 7 970 (3
Crendn of any duty allowed to be utilized towards pavment of excise duty on final products under the provisions
of this Act or the'Rules made there under such order is ]%assed by the Commissioner {(Appeals} on or after, the
date appointed under Sec. 109 of the Finance {No.2) Act, 1998.

IUIIRE A[FE Y &7 9l T97 ST EA-8 |, 9T 1 37407 Tr0rE o (A ) e, 2001, % faw o ¥ aiia AffEe &, o
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aul . . . . .
The ab/ove aplplicatlon shall be made in duplicate in Form No. EA-8 as specified under Rule, 9 of Central Excise
(Appeals), Rules, 2001 within 3 months from the date on which the order sought to be appealed against is
communicated and shall be accompanied by two copies each of the OIQ and Order-In-Appeal.’It should also be
accompanied by a copy of TR-6 Challan evidencing payment of prescribed fee as prescribed under Section 35-
EE of CEA, 1944, undér Major Head of Account.

T sraEe & AT AeierieT Rt g 6 st i st =R . ) . .
Tri’;}TWo< THA T G TG T IHH FH A1 al &74 200/ - T ram 6aqm F7 A7 12 GA% THA UF 1€ 94 7 SgTaT g1 A7 =77
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The re(;ision ag lication shall be accompanied by a fee of Rs. 200/- where the amount involved in Rupees Oné
Lac or less and Rs. 1000/- where the amount involved is more than Rupees One Lac.

AT 79 M I FE AT AL A UYL E T T A A9 F T QFF T, I Ay s miRin s F v g
sﬁzﬁﬁmqﬁﬁwaﬁ%ﬁﬁqw@ﬁaﬁﬁﬁw TTSIE o7 3T T TS AT [ TLRTY M T AET ,Qajrr-ﬁ%' 1/ Inocasg
if the order covers variousnumbers of order- in Original, fee for each 0.J.0. should be paid in_the aforesal

manner, not withstanding the fact that the one appeal to the Appellant Tribunal or the one ap]ghcanon to the
Cenﬁra.l Govt. As the casé may be, is filled to avoid scriptoria work if excising Rs. 1 lakh fee of Rs. 100/- for
each.

TARGTAT 7T o Afai{aw, 1975, F G=i-1 5 A7 §F {6y 77 200 aag 67 iy ) Fatfa 6.50 w03 51 =mams
9resh fefohe w97 AT FTQT o )

One copy of ;pplicatqlon/or 0.1.0O. as the case may be, and the order of the adJudlcatmglauthonty shall bear a
court fe€ stamp of Rs.6.50 as prescribed under Schedule-lin terms of the Court Fee Act, 1975, as amended.

T 9o, FIT IO L0 U FaTa? =y =rmtasr s (w5 frrarmast, 1982 ¥ 3t e s daffug st =
uﬁrﬁgﬁﬁmﬁﬁwﬂzﬁ%ﬁﬁsﬁzmmﬁ?%mwaf o :
Attention is also invited to the rules covering these and other related matters contained in the Customs, Excise
and Service Appellate Tribunal (Procedure) Rules, 1982.

3 el wifterd] & sefie_aifys #39 & #3f0a =aas, Gega siv adfiaay smaai & o, sehiarff Rl e
www.cbec.gov.in FT @ & 2 | o . . ] )

For the elaborate, detailed and latest ]t:>rov151ons relating to filing of appeal to the higher appellate authority, the
appellant may refer to the Departmental website www.cbec.gov.in.
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Appeal No: V2/4/EA2/GDM/2018-19

:: ORDER-IN-APPEAL ::

The present appeal has been filed by Assistant Commissioner, CGST

Gandhidham Rural Division, Gandhidham on behalf of the Commissioner, Central

‘GST & Central Excise Gandhidham (hereinafter referred to as “Department”) in

pursuance of the direction and authorization issued under sub-Section (2) of
Section 35E of the Central Excise Act, 1944 against Order-in-Original No.
29/JC/2017-18 dated 21.3.2018 (hereinafter referred to as ‘impugned order’)
passed by the Joint Commissioner, Central Goods & Service Tax, Gandhidham
(hereinafter referred to as ‘lower adjudicating authority’) in the case of M/s
fndian Farmer Fertilizer Co-operative Ltd (IFFCO) (hereinafter referred to as

‘Respondent’).

2. The brief facts of the case are that the Respondent, holding Central
Excise Registration No. AAAAIOOS0MXM002, was engaged in the manufacture of
fertilizers, namely, DAP, NPK, Urea Phosphate etc. classifiable under Chapter 31
of the Central Excise Tariff Act, 1985 and was procuring Sulphuric Acid without
payment of Central Excise Duty under Notification No. 12/2012-CE dated
17.03.2012 (S1.No.86), as amended, for the manufacture of various Fertilizers as
per condition no. 2 of the said Notification. The said Notification granted
exemption to all goods used for manufacture of Fertilizers, if the procedure set
out in the Central Excise (Removal of Goods at Concessional Rate of Duty for

Manufacture of Excisable Goods) Rules, 2001 was followed.

2.1 The scrutiny Aof ER-1 Returns of the Respondent revealed that the
Respondent was also engaged in the manufacture and clearance of Zinc Sulphate
Monohydrate(hereinafter referred to as “ZSM”), a micronutrient classifiable
under Chapter No. 28, using Sulphuric Acid procured duty free. It was alleged by
the Department that ZSM is not fertilizer and hence, the Respondent was not
eligible to use Sulphuric Acid procured duty free under Notification No. 12/2012-
CE dated 17.3.2012 for manufacture of ZSM and hence, they were required to

pay Central Excise duty on Sulphuric Acid procured duty free during the period
from 1.4.2011 to 30.9.2016.

2.2 Show Cause Notice No. V.31/AR-1/Div.GIM/Jt. Commr/28/2016-17 dated
27.2.2017 was issued to the Appellant calling them to show cause as to why
Central Excise Duty of Rs. 97,00,579/- should not be recovered from them under
Section 11A of the Central Excise Act,1944 (hereinafter referred to as ‘Act’) read
with Rule 6 of the Rules along with interest under Section 11AA read with Rule 6

of the Rules and penalty under Rule 25 of the Central Excise Rules, 2002 read

‘@\ﬁf\'\/fQ/
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Appeal No: V2/4/EA2/GDM/2018-19
with Section 11AC of the Act be imposed on them.

2.3 The above Show Cause Notice was adjudicated by the lower adjudicating
authority vide the impugned order and dropped the proceedings initiated vide
Show Cause Notice dated 27.2.2017 by holding that Circular No. 1022/10/2016-
CX dated 6.4.2016 clarifying that micronutrients would not be classifiable under
Chapter 31 as fertilizer from the date of Circular i.e. 6.4.2016 and prior to that
ZSM(ZSM) was acknowledged as Fertilizer vide Board’s Circular No. 79/79/94-CX
dated 21.11.1994 and hence, the Respondent was eligible to procure duty free
Sulphuric Acid under Notification No. 12/2012-CE dated 17.3.2012 for
manufacture of ZSM(ZSM).

3. The impugned order was reviewed by the Department and appeal was
filed on various grounds, inter-alia, as below:-

(i) The adjudicating authority has erred in relying upon Board’s Circular No.
79/79/94-CX dated 21.11.1994 for dropping demand; that he failed to take
cognizance of Board’s Circular No. 392/25/98-CX dated 19.5.1998, which
modified earlier Circular dated 21.11.1994.

(if)  Circular dated 19.5.1998 categorically clarified that notification issued
under Fertilizer Control Order is irrelevant for deciding classification under
Central Excise Tariff and appropriate consideration should be accorded whether
it is separate chemically defined compound and whether it contains Nitrogen,
Potassium or Phosphorus as laid down in the Explanatory Notes. The said Circular
dated 19.5.1998 further clarified that if the micronutrient is a separate
chemically defined compound, then classification under Chapter 31.05 is ruled
out and it will be classifiable under Chapter 28/29. If the micronutrient is not a
separate chemically defined compound and it contains Nitrogen, Potassium or
Phosphorus as mentioned in the Explanatory Notes, then only it will be
classifiable under Chapter 31.

(ili) The chemical composition of micronutrient as stated by the Respondent
vide their letter dated 9.7.2016 discussed at para 3.1 of the impugned order,
does not contain Nitrogen, Potassium or Phosphorus as éssential element. In
terms of Board’s Circular dated 19.5.1998, ZSM cannot be termed as ‘other
fertilizer’ so as to merit classification under Chapter 31.05; that the said
clarification has been reinforced vide Circular No. 1022/10/2016-CX dated

6.4.2016. Borrd—

Page 4 of 10
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Appeal No: V2/4/EA2/GDM/2018-19

(iv) The adjudicating authority, thus, erred in not following Circular No.
392/25/98-CX dated 19.5.1998, which was in force during the impugned period
2011-12 to Sept, 2016 and relied upon judgment of the Hon’ble Supreme Court
passed in the case of Paper Products Ltd-1999(112) ELT 765.

3.1 The Respondent vide letter dated 15.4.2019 submitted Memorandum of
Cross Objections, inter alia, submitting as under:
(i) The department issued the impugned SCN solely on the basis of CBEC
Circutar No. 1022/10/2016-CX dated 6.4.2016. Apart from that Circular, there is
no other material to demand duty / interest / penalty. The adjudicating
authority dropped the demand based on following:
(a) CBEC Circular No. 79/79/94-CX dated 21.11.1994
(b) Issuance of order in terms of Annexure 45 for duty free procurement

of Sulphuric acid used in the manufacture of ZSM
(i)  The Department has filed the present appeal creating a new ground i.e.
CBEC Circular No. 392/25/98-CX dated 19.5.1998 even if SCN has absolutely no
mention of the Circular dated 19.5.1998. The Department came out with fresh /
new ground in this appeal to contest the impugned order; that creating a fresh
ground in appeal which was not part of the SCN is beyond the scope of appeal;
that an order cannot be reviewed on new grounds not part of the SCN and for
this argument, they relied upon following case laws:

(a) Tag Overseas- 2018 (9) G.S.T.L. 282 (Tri. Del.)
(b) Poonam Grover Associates - 2009 (14) STR 67 (Tri. Ahmd)

(iii) During the period 2013, 2014, 2015 & 2016, the department had
consistently classified ZSM under CTH 3105 which attracts NIL rate of duty as is
evident from various shipment cleared through Nhava Sheva Port (Mumbai) &
Tughlakabad (Delhi) available in the public domain. It thus can be construed that

the impugned product was allowed to be imported duty free without any
objections/ restrictions.

3.3 In Personal Hearing, Shri Mohan Singh, Superintendent appeared on behalf
of the Department and Shri S.R. Bommidi, Chief Manager(F&A) and Shri S.S.
Patnaik, Consultant appeared on behalf of the Respondent and reiterated their
respective grounds i.e. Department on their appeal and Respondent on their
Memorandum of cross objections; that the Respondent made written submissions
to say that the appeal has been filed on new ground; that CBEC Circular No.
392/25/1998 dated 19.5.1998 was not there in the Show Cause Notice or in the
impugned order; that the demand is time barred; that extended period is not

invokable as no facts had/have been suppressed by them from the Department;

b
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Appeal No: V2/4/EA2/GDM/2018-19

that their Registration is for Zinc Sulphate only and not ZSM; that the appeal
may be decided accordingly; that they sought time for submission of some

additional documents for which 15 days time may be given.

3.4 The Appellant vide letter dated 6.6.2019 submitted, inter alia, as under:
(i) They intimated the Department in the year 2005 regarding their intent to
manufacture ZSM and thereafter started its manufacturing.

(i)  The Appellant is paying Central Excise duty of more than Rs. 5 Crore every
year and the unit has been periodically audited by the Department in terms of
EA-2000. It is well within knowledge of the Department that ZSM is
manufactured by them from duty free inputs. Hence, they have not committed
any violation amounting to fraud or collusion or wilful mis-statement or
suppression of facts, which would result attracting the provisions of Section
11A(4) of the Act and relied upon case law of Pragathi Concrete Products Pvt
Ltd- 2005 (183) ELT 487 (Tri. Bang.).

Findings:

4. | have carefully gone through the facts of the case, the impugned order,
contentions made by the Department in the Appeal Memorandum and by the
Respondent in Memorandum of Cross-Objections as well as written and oral
submissions made including during Personal Hearing. The issue to be decided in
the present appeal is whether the impugned order not taking cognizance of
CBEC Circular No. 392/25/98-CX dated 19.5.1998, which was not mentioned in

the Show Cause Notice, is correct, legal and proper?

5. On going through the case records, | find that the proceedings were
initiated against the Respondent on the ground that the Respondent was not
eligible to avail exemption on Sulphuric Acid procured under Notification No.
12/2012-CE dated 17.03.2012, as amended, which was used to manufacture ZSM,
which was/is a micronutrient falling under Chapter 28 and not fertilizer falling
under Chapter 31. The Show Cause Notice contended that exemption under
Notification supra was available only if Sulphuric Acid was used for manufacture
of Fertilizers falling under Chapter 31 and ZSM cannot be considered as
Fertilizer. However, the adjudicating authority dropped the proceedings
initiated vide Show Cause Notice dated 27.2.2017 by holding that Circular No.
1022/10/2016-CX dated 6.4.2016, clarifying that micronutrient would not be
classifiable under Chapter 31 as fertilizer, is applicable from the date of Circular
i.e. 6.4.2016 and prior to that date ZSM was acknowledged/accepted as
Fertilizer vide Board’s Circular No. 79/79/94-CX dated 21.11.1994 and hence,
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Appeal No: V2/4/EA2/GDM/2018-19

the Respondent was eligible to procure duty free Sulphuric Acid under
Notification No. 12/2012-CE dated 17.3.2012 for manufacture of ZSM. The
Department filed appeal on the ground that the adjudicating authority failed to
take cognizance of Board’s Circular No. 392/25/98-CX dated 19.5.1998, which
modified earlier Circular dated 21.11.1994; that Circular dated 19.5.1998
clarified that notification issued under Fertilizer Control Order is irrelevant for
deciding classification under Central Excise Tariff and appropriate consideration
should be whether it is a separate chemically defined compound and whether it
contains Nitrogen, Potassium or Phosphorus as laid down in the Explanatory
Notes; that the said Circular dated 19.5.1998 further clarified that if the
micronutrient is not a separate chemically defined compound and contains
Nitrogen, Potassium or Phosphorus as mentioned in the Explanatory Notes, then
only it will be classifiable under Chapter 31; that the chemical composition of
micronutrient does not contain Nitrogen, Potassium or Phosphorus as an
essential fertilizer element and hence, ZSM cannot be termed as ‘other
fertilizer’, so as to merit classification under Chapter 31.05. The Respondent
filed Memorandum of Cross Objections contesting that the Department filed the
present appeal relying upon CBEC Circular No. 392/25/98-CX dated 19.5.1998,
which was not even mentioned in the Show Cause Notice; that the Department
has come out with new ground to contest the issue, which is beyond the scope of
Show Cause Notice and hence, this appeal is not sustainable and they relied
upon case laws of Tag Overseas- 2018 (9) G.S.T.L. 282 (Tri. Del.) and Poonam
Grover Associates - 2009 (14) STR 67 (Tri. Ahmd).

5.1 | find that the Respondent procured Sulphuric Acid without payment of
Central Excise duty during the period from 1.4.2011 to 30.9.2016 for use in the
manufacture of ZSM, a micronutrient, in terms of Notification No. 12/2012-CE
dated 17.3.2012 (Sl. No. 86). The Board vide Circular No. 1022/10/2016-CX

dated 6.4.2016 issued clarification about classification, inter alia, of
micronutrients, as under:

“2.1 Micronutrients are essential nutrients that are required in small quantities
for the normal growth and development of plants. As on today, iron (Fe),
manganese (Mn), zinc (Zn), copper (Cu), boron (B), molybdenum (Mo), nickel
(Ni) and chlorine (CI) are included in this category. These elements are also
called minor or trace elements, but this does not mean that they are less
important than macronutrients. Reply received from IARI on the subject,
enclosed with the circular, may please be referred for further details. Inputs
received from the trade indicates that these micronutrients are sold in the market
as ‘micronutrient fertilizer’ supplying one or more of the eight essential
nutrients listed above, namely iron to chlorine. However, in the trade parlance
sale of micronutrients as ‘micronutrient fertilizers’ would not lead to
classification thereof under chapter 31 as fertilizers for the purposes of Central
Excise Tariff. For classification under chapter 31, at least one of the clements,

T
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namely - nitrogen, phosphorus or potassium should be an essential constituent
of the fertilizer as per chapter note 6 of chapter 31.”

5.2 Based upon the above Circular dated 6.4.2016, Show Cause Notice was
issued to the Respondent on the ground that benefit of Notification No. 12/2012-
CE dated 17.3.2012 is available only if Sulphuric Acid was used for the
manufacture of fertilizer; that ZSM is a micronutrient and not fertilizer as
clarified by the Board vide Circular dated 6.4.2016 and hence, the Respondent
was called upon to pay duty on Sulphuric Acid. The adjudicating authority
dropped demand on the ground that Circular dated 6.4.2016 was prospective in
nature w.e.f. 6.4.2016 and that micronutrient was acknowledged as fertilizer
vide Circular No. 79/79/94-CX dated 21.11.1994.

6. On going through the Appeal Memorandum, | find that the Department
heavily relied upon Board’s Circular No. 392/25/98-CX dated 19.5.1998 and
contended that since ZSM did not contain either Nitrogen or Potassium or
Phosphorus as an essential element, it cannot be termed as ‘other fertitizer’
whereas Show Cause Notice alleged contravention of Circular No. 1022/10/2016-
CX dated 6.4.2016 and there is no reference of Circular No. 392/25/98-CX dated
19.5.1998 in Show Cause Notice at all. Thus, the Department has raised a new
ground in appeal memorandum, which is beyond scope of Show Cause Notice. It
is settled position of law that a new ground cannot be raised at appellate stage,
which is not in the Show Cause Notice. Reliance is placed on the decision
rendered by the Hon’ble Gujarat High Court in the case of Reliance Ports &
Terminals Ltd. reported as 2016 (334) E.L.T. 630 (Guj.), wherein the Hon’ble
High Court has held that,

“9. On a conjoint reading of the show cause notice issued to the assessee
and the questions proposed in this appeal, it is evident that the issues raised in
the questions proposed do not find place in the show cause notice. From the
averments made in the memorandum of appeal and the grounds raised therein as
well as on a perusal of the impugned order passed by the Tribunal, it appears
that the appellant does not dispute the validity of the order of the Tribunal on
the grounds decided by the Commissioner, but on grounds, which were not
subject matter of the show cause notice. In the show cause notice, the assessee
was not called upon to state as to whether the services of “Consulting
Engineers” and “Banking and other Financial Services” are “input services” of
the respondent or as to whether the capital goods were used for providing
“output services” provided by the respondent viz. “Port Services”, etc.
Evidently therefore, in the present appeal, the appellant seeks to challenge the
impugned order passed by the Tribunal on grounds which were never subject
matter of the show cause notice. Under the circumstances, in the light of the
settled legal position as emerging from the above referred decisions of the
Supreme Court, that the show cause notice is the foundation of the demand
under the Central Excise Act and that the order-in-original and the subsequent
orders passed by the appellate authorities under the statute would be confined to
the show cause notice, the question of examining the validity of the impugned

B —
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order on grounds which were not subject matter of the show cause notice would

not arise.

10. In the aforesaid premises, in the absence of any infirmity in the
findings recorded by the Commissioner or the Tribunal, there is no warrant for
interference. The questions proposed by the appellant which were not subject
matter of the show cause notice, do not arise out of the impugned order passed
by the Tribunal. The appeal being devoid of any merit, is, accordingly,

dismissed.”

(Emphasis supplied)

7. [n view of above, | reject the appeal and uphold the impugned order.

8. Mol CIRT gof HT IS FNA & AIeRT IR ek ¥ THar &I ¥ |

8. The appeal filed by Department is disposed off as above.
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