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Passed by ShriKumar Santosh, Principal Commissioner (Appeals),Rajkot 

if l'  ill /W'tF 5lPPli/ 3'U5u/ 11flO  iIt5li, ll°if c'Il'i c"t/ i/-'l  lII'l, 

l"l5lC /Siill'i.i't /TTItthTiTI gPrIlFci "iifl N'l aTfiif: / 

Arising Out of above mentioned 010 issued by Additional/Joint/Deputy/Assistant Commissioner, Central Excise/ST / lIST, 

Ra)kot / Jamnagar / Gandhidham 

a'1&Fki,{I OtT 9TiT i'ldI /Name & Address of theAppellant&Respondent 

M/s. Indian Farmer Fertilizer Co-operative Limited(IFFCO), Finance & Accounts 
Administration Building Department, Old Kandla,Kandla Port,Dist-Kutch-370210. 

'tsr otrtsr(at1ki) if1dsr 'tiz "-tIt i ctJlq sr.''rt 9Tf I J.I /9Tf8't.'t $WPaT irtltp1  Oltt  I/ 
Any person aggrieved by this Order-rn-Appeal may file an appeal to the appropriate authority rn the following 
way. 

diHi P'l 't'-dlo 'ic'lIO S Tif l'ti'l. sl'll1Ii 'tI ,4iI8l0i Ii 'Aid 0141,1, 4'-l'.i 'c'tl "I' sTtSlll  1944 off SIRI 35B if 31,141,1 
Tflszpf,1994 ii86Otsfr11f'all'i'lg31TSrOtth*I/ 

Appeal to Customs, Excise & Service Tax Appellate Tribunal under Section 35B of CEA, 1944 / Under Section 86 
of the Finance Act, 1994 an appeal lies to:- 

'HIi'"i 4 "4i'fr1 3131FDE 4041'1 SfrST 5"4,,  ifif 'c'4i'1 S"S' "tOt /)iti  atifttftit 'ZITSTfiI31OPTr o  Ittr 'fib, fi  2, 
lI' 4l, T°f131T1 1/ 

The special bench of Customs, Excise & Service Tax Appellate Tribunal of West Block No. 2, R.K. Puram, New 
Deliu rn all matters relating to classification and valuation. 

aI../4r.l5 1)a) 'toll", Tn'taf'ftf aT5IT31T ifiTifift_314)'ti !t ) fi't ,lc'll S .. -1'tll 3D if3DTsTfil31cifur )1.if)°t 
qFlrrr p Ot'tf'),Tir,,ftftir cii, 'tgiii iroorarifrOtt 3tp'tai'tri- so sooroff arroft j( 1/ 

To the West regional bench of Customs, Excise & Service Tax Appellate Tribun?l (CSTAT) at, 2,d  Floor, 
Bhaumali Bhawan, AsarwaAhmedabad-380016in case of appeals other than as mentioned an para- 1(a) above 

ii'IuJi't OATZIT(1fif ilSJI'trliT iI1jrOtSItf.ftr 'i'  1liPiiJ Ot°Ot 'c'4I J'-'l  (1 fticid't, 2001, )5if  6 3cici(5tifttffiTir0f 
'a EA-3 ai SZ1T1T.'I"1 fifaIT "liii 31Tf1J1T I '4'l Otrr 1Tif'Aid iSIT5T, "If! 'tollS ° 4lII 31'IT o'lIl'tl 4101! 
ofarrar, 5 o'iisi ITI35r1T 'si,5 iiia u, 31T 50 iia e'' off! J4OT5IT 50 WIIOt tTStiTSf: 1,000/- et'1, S,000/-31'Tk 
34aI31T 10.,000/- "t't ariffisrfttr  "rat   Ai t4tnftor i's oor rorr°r, srfltir sr4'rsft'r nrrrfi1oseur oft iiiui tio  

ei ii't ST 'ti'tDii't' tST d't T1tr 31Tt !111,ci d'i 'ti't-e ii HO1T "Il-Il 31T)fitfJ illr Si"te I 'oiciii, 't 
511511 'tI'l! 31TffiTT "151 arorfrtr iiThfl't OtT°lTfif°tif"T °ft 'tint ft°1Tr of I 'I31'i'i snofar (lifsllift) if h!v 3 5if-01if if 54'I°T 500/- 014! 

5ifi.,1 5J"l' "1411 'frIll 3'ii 1/ 

The appeal tç' the Appellate Tribunal shall be filed in quadrupticate in form EA-3 / as prescribed under Rule 6 of 
Central Excise (Appeal) Rules, 2001 and shall be accompanied against one which at least should be 
accompamed . by a fee of Rs. 1 000/- Rs.5000/-, Rs.10,000/- where amount of 
dutydemand/rnterest/penalty/refund is upto 5 Lac 5 Lac to 50 Lac and above 50 Lac respectively an the form 
of crossed bank draft in favour of Asst. Me'istrar ol branch of any nominated public sector bank of the place 
where the bench of any nominated public sector bank of the p1ace where the bench of the Tribunal is situated. 
Application made for grant of stay shall be accompanied by a tee of Rs. 500/- 

'tfl4lo -'ti feu'i  ofW5P.T  5111,1,  tf5faTf8H31T,1994 iftilTnl86Q)if3414101 '1'ti's 't't'tili, 1994, 411 9(1) 1°tsltl-0,:F 
'.114 S.L-5 if51TT51)doI OIT &frfi T  't't'5  Sfra.tfll't 311tsTif1S 3PThT'ft 4) 5/f if1T°ft9D 'tTiTfi't ,lo 15ff4 
A4ll)1iI,1 gi'fi 51T(off) 3(if 't'l't if 'I'l STr 5/if 'API 41'tT'°T, "151  't'tl4  ft'tTor,&m't i)if 1ITT silT liio1l 4i011.ST(01T,014il 5 l9TfIilT 't'11/) 
't't,5 'ilu siT 50 'II'a Os, as' 3NT51T 50 "ha o'1" 3ffitif III cdl°t: 1,000/- 01111,  5,000/- o4 sT't'ti 10,000/- 'f!'TtI °tT 

 i41! 5/'-'lt°ftSlPI 11101 ST l'tiTr(oftarjs000rT IIT0r, STifftftT iiflfl i-5/xooruroflt slusi of 'tsi'ts' PI1.I1 11i ira aft 
31'05 aj.i II/ taiPha  'ts' .5131'1 SRI 1'l01I 'ti-ti os'tfftlT I  srsrfth( 'tI'te 1St 5/°ItfOt, d's °)t '111 iI5/T  of lii 9Tf1't 'tii 

arirfdnr 0111,1)04 snTnTtpl'arrur 50511 I arrorar siinsr (st 51134) 111 f11' 3Dc101'l-9STof'tT°T 500/- os'. OtT forttIftll S,)"l' iiit 'I'd-Il 
5iIl 1/ 

The appeal under sub section (1) of Section 86 of the Finance Act, 1994, to the A,ppellate Tribunal Shall be ified 
in quadruplicate in Form S.T.5 as prescribed under Rule 9(1) of the Service Fax Rules, 1994, and Shall be 
accompanied by a copy of the order appealed against (one ol which shall be certified copy) and should be 
accompanied by a fees of Rs. 1000/- where the amount of service tax & interest demanded 01s penalty levied of 
Rs. 5 Lakhs or less, Rs.5000/- where the amount of service tax & interest demanded & penalty levied as more 
than five lak.hs but not, exceeding Rs. Fifty Lakhs, Rs. 10,000/- where the amount of service tax & mterest 
den anded & penalty levied as more than fifty Lakhs rupees, in the form of crossed bank draft na favour of the 
Assistant Registrar of the bench of nominated Public hector Bank of the place where the bench of Tribunal is 
situated. / Application made for grant of stay shall be accompanied by a fee of Rs.500/-. 

(B) 



(i) 

(C) 

fer srftt(kp,1994 't tlii 86 -ito itt (2) irtt (2A) e4) ipHet, 't feeciifl, 1994, T fbtir 9(2) TT 
9(2A( dfci (tñftitite'1 S.T.-7 sritTititatr1T e4. itTir3t -t, .-nttPi i73T TiTit(3Pftit), it '3c'trt 94,  401 
9Tfttr at it" oj t ( tT4'41( Fie iF') stir atp itiatrer egiii  sirrta arirer sshfth, iry-ir esie tpit/ 
4i't, itlra '.'-atTPT( ruratiTatlilel s. -1 TTfd'  134101 itt raFi iHatrirtti"iu 't.4l 'i4l I / 

The appeal under sub section (2) macI (2A( of the section 86 the Finance Act 1994, shall be filed in For ST.7 as 
prescribed under Rule 9 (2) & 9(2A) of the Service Tax Rules, 1994 and shall be accompanied by a copy of order 
of Commissioner Central Excise or Commissioner, Central Excise )Appeals) (one of which shall be a certified 
copy) and copy of the order passed by the Commissionerauthorizing the Assistant Commissioner or Deputy 
Commissioner of Central Excise! Service Tax to file the appeal before the Appellate Tribunal. 
i1ThPT t1-5, At3 50114 t)'-'t 1T4  elet' at')i'fie tttfitee (O-4e A 'ale ai'fiii tt7 eli-el t 4t4 sc'1t4 I1j5ati 3rfiitli.i  1944*1 iTPT 
35ttts a(it1i, at'r*1 )A*1it a*It)A4, 1994 *1 i4TtT 83 A Seec ticur 3A H it11)*1Tr, F iITAtTA T at 
4* Si-Ot Cc'114 t'V-'t/lI  4at 1T 10 'a1if4(l0%) itq cie rr r1ike *,atT 4i-llCI, ito Aatrerfojfe , atrr 
ipit1T4iAatT itii, artrtr)A e tn-rr atital3sei i itie atreft a*1itzrutrtt sis o' T3rf9rI 

Aiteio   ataie4e "i-jii fihuJ i,01," Aptriertt 
(i( ilttt Li tt( g SIc ci .'te 
(ii) )-ie ite *1itftirpeeci rrfi(t 
(iii) -0l1e "li-U (l)oeioi'fl its f1çze 6 itt aiciiie 4i1te 
- ittr g flit  'tsr tRT A 'alettre fksftsr (*1 2) arfttfi"Trr 2014 A atrtsr A it lAsft fl'Ho irrfilitsrff A wsrtri'iifl 
4ipl' SOt) apreAr ei'ye *1111/ 

For an appeal to be filed before the CESTAT, under Section 35F of the Central Excise Act, 1944 which is also 
made applicable to Service Tax under Section 83 of the Finance Act, 1994, an appeal against this order shall lie 
before the Tribunal on payment of 10% of the duty demanded where duty or duty and penalty are in dispute, or 
penalty, where penalty alone is in dispute, provided the amount of pre-deposit payable would be subject to a 
ceiling of Rs. 10 Crores, 

Under Central Excise and Service Tax, "Duty Demanded" shall include: 
(i) amount detennined under Section 11 D; 
ii) amount of erroneous Cenvat Credit talcen; 
iii) amount payable under Rule 6 of the Cenvat Credit Rules 

- provided further that the provisions of this Section shall not apply to the stay application and appeals 
pending before any appellate authority prior to the commencement of the Finance (No.2) Act, 2014. 

S'1g4 lfl.i'i& itlttfit*ftplr itiAtti'i: 
Reviion,..appicatiqn_to Govc.rnment  Qflnçlia:  
in snatatr 'Icr ..rtiulelH,pi ft,itflhlstci i-ite'it iT, 't.io 5r'114 t)c-e irflitfktrir,1994  *1  tITST 35EE P44'l,'4(cpt its stoat 
atTest  at-/)p-er atri-ritar 'rytty, fArt i-nll,l'i, Ill-I fAatTrr, 'it'tift sifter, affsr'r 'i't wit'r, 'esrst Soar, rp )Ar*t-u000i, err (Air 
,,tt1I itTftT)I / 
A revisiOn application lies to the Under Secretary to the Government of India, Revision Apphcataon Unit, 
Ministry of Finance, Department of Revenue, 4th Floor, Jeevan Deep Building, Parliament Street, New Delhi-
ll000r, under Section 35EE of the CEA 1944 in respect of the following case, governed by first proviso to sub-
section (1) of Section-35B ibid: 

zrlA'-ti'-t lflflis*1 'te'e.te4  A, 't41't1IeAih1I'1 li41 'tI'4i'l "4I ')itT'lI'I 4l1 .('l  Tl ITe'tN0.('l itT1A,i 
it7Iit'1, ttift*1atsi ratat1rsisioaer'a-e'I itti'i,lAit'ei'aro arriAft 

StITTSJPiT 41I"ler-i'b+lI'iittilIilitAI/ 
In case of any loss of goods, where the loss occurs in transit from a factory to a warehouse or to another factory 
or from one warehouse, to another durmg the course of processing of the goods in a warehouse or in storage 
whether in a factory or in a warehouse 

cflcfArryTterTfAiterr ill, f4fltei"i tttjrt 't ei'-t crr'o*1iifArsreceie t.serAA(ff4Z)Aele4 In, 
err arrest it  I 'adl t g itt er err (AITIt *1 'i 4 pi / 
In case of rebate of duty of excise on goods exported to any country or territory outsi4e India of on excisable - 
material used in the manufacture of the goods which are exported to.any country or terntory outside India. 

oft -se-us t)sererriirtro- llie-rfAstr atTT5rAeiit, 1'iie art iarrstit)ratte I siustfAoi 'tot Ini / 
In case of goods exported outside India export to Nepal or Bhutan, without payment of duty. 

freceIoAscsIoe tlitit ittfAStT43I i.H'lTitaff)tt ititi 1'- '110 
air asrai (arcftT)er 4li ftrtattll irsifir' 2),1998*1iloi 10935410 Ibrsr41tirpitTfiast stir iciftirwesiroic si'uftct f2t.' 
1T *t7 
Credit of any duty allowed to be utilized towards payment of excise duty on final products under the provisions 
of this Act or the Rules made there under such order is passed by the Commissioner (Appeals) on or after, the 
date appointed under Sec. 109 of the Finance (No.2) Act, 1998. 

C1Irt 1I'l4'1*1StT .tft.ii 51-1 ul-esi EA SiT errfr i-'o .'FT(Pfirt)ft.Iei35H 2001 AfAtisi9it3ott4ftfl(A 
asrstsrer sttncrur 353 i1TP its ilOd *1 uH  i 53 01' Jti1t'l 35 StTTit'T T1SOf it it*fll St1TST 11'10 *1 tStTft1Tl  iRIST 
i(tit'(A  iteio t'.'t ttftlftaraT, 19.44*1 301 35-EE 35 143 fltiti fi ci 1SO5*1 it4l'41( ittitroil ittstrttl7TR6 *1'alci it'itt *1 "11'-)) 
'-ui14i.',i / 
The above application shall be niade in duplicate in Po.rin No. EA-8 as specified under Rule, 9 of Central Excise 
(Appeals) Rufes, 2001 within 3 months Irons the date on which the order sought to be appealed against is 
communicated and shall be accompanied by two c'opies each of the 010 and Order-In-Appeal. It should also be 
accompanied by a copy of TR-6 Challan evidencing payment of prescribed fee as prescnbed under Section 35-
EE of CEA, 1944, under Mator Head of Account. 

- . - 
'141 1-0111 1-'t.'1 fit alit itW4 itT TlRai '1-C itT itT '"1'1 200/- ip 'ip,  1'r11 '1t5 stir oft a'io 0101 t'1' itTtl st'Tzr it "'4141 itT l'tT "3'1 
1000-/4T'Tr35rtfAitTitt5l 
The revision application shall be accompanied, by a fee of Rs. 200/- where the amount involved in Rupees One 
Lac or less and 155. 1000/- where the amount involved is more than Rupees One Lac. 

olliitarauInorfterAlll  s*1*1i-ieusrAir'.tc  era*1rAfI's ,errss1strst' stTarInfAsrriai ai(AtinstzsrA1In 
aft*1(Aatrit*1ato ito iitf1tiarsrrftiuft si'uj'.fl aolft'u'ut errnSoal'lia sirerd)aracet' atrrersrrststsrfAir'aiei A I / In case 
if the order covers vanousnumbers of order- in Original, fee for each 0.1.0. should be paid m the aforesaid 
manner, not withstanding the fact that the one appeal to the Appellant Tribunal or the one application to the 
Central Govt. As the case may be, is filled to avoid scriptoria work if excising Rs. 1 lakh fee ol Rs. 100/- for 
each. 

0110k-id Rf'0 StfAftit, 1975, A ity3H-1 35 54'iyt' 'Al SRirSt oIn 'it'Io S4TPRT *1 ttfA PT fttiflkit 6.50 0110 'ST 01101'11 
t-'t'ft'fttiit'ii 4lttStTlTfI / 
One copy of application or 0.1.0. as the case may be, and the order of the adjudicatmg authority shall bear a 
court fee stamp of Rs.6.50 as prescribed under Schedule-I in terms of the Court Fee Act, 1975, as amended. 

5)535, ft1)Thsr 50145 ,f'-'t IS"  SOThAR '4iot1lite"i ('1.44 (Aft) 14oeio41, 1982 35 itfAitr TIit atre 'Atrfltrsr eie''i *1 
elatiafo''tue ot4 ftsrrrr*rairr*1toia aii'i,Fict f4i iticii P1 / 
Attention is also invited to the rules coveripg these and other related matters contained in the Customs, Excise 
and Service Appellate Tribunal (Procedure) Rules, 1982. 

s  3l4)4)o srrfAerr tIn  ar'HersrrfAsr a ttstfArr ai'r't', fAsffsr aft a'flaee snarsrrar't A flu5, ar'ftsrrsft fInsreArr 4eoito 
www.cbec."ov.in 'ST 40 I J - -, 
For the elaorate detailed and latest provisions relating to filing of appeal to the higher appellate authority, the 
appellant may ref'er to the Departmental website wwcv,c'bec.gov.in. 

-J 



Appeal No: V2/4/EA2/GDM/2018-19 

:: ORDER-IN-APPEAL::  

The present appeal has been filed by Assistant Commissioner, CGST 

Gandhidham Rural Division, Gandhidham on behalf of the Commissioner, Central 

GST 8: Central Excise Gandhidham (hereinafter referred to as "Department") in 

pursuance of the direction and authorization issued under sub-Section (2) of 

Section 35E of the Central Excise Act, 1944 against Order-in-Original No. 

29/JC/2017-18 dated 21.3.2018 (hereinafter referred to as 'impugned order') 

passed by the Joint Commissioner, Central Goods & Service Tax, Gandhidham 

(hereinafter referred to as 'lower adjudicating authority') in the case of M/s 

Indian Farmer Fertilizer Co-operative Ltd (IFFCO) (hereinafter referred to as 

'Respondent'). 

2. The brief facts of the case are that the Respondent, holding Central 

Excise Registration No. AAAAIOOSOMXMOO2, was engaged in the manufacture of 

fertilizers, namely, DAP, NPK, Urea Phosphate etc. classifiable under Chapter 31 

of the Central Excise Tariff Act, 1985 and was procuring Sulphuric Acid without 

payment of Central Excise Duty under Notification No. 12/2012-CE dated 

17.03.2012 (St.No.86), as amended, for the manufacture of various Fertilizers as 

per condition no. 2 of the said Notification. The said Notification granted 

exemption to all goods used for manufacture of Fertilizers, if the procedure set 

out in the Central Excise (Removal of Goods at Concessional Rate of Duty for 

Manufacture of Excisable Goods) Rules, 2001 was followed. 

2.1 The scrutiny of ER-i Returns of the Respondent revealed that the 

Respondent was also engaged in the manufacture and clearance of Zinc Sulphate 

Monohydrate(hereinafter referred to as "ZSM"), a micronutrient classifiable 

under Chapter No. 28, using Sulphuric Acid procured duty free. It was alleged by 

the Department that ZSM is not fertilizer and hence, the Respondent was not 

eligible to use Sulphuric Acid procured duty free under Notification No. 12/2012-

CE dated 17.3.2012 for manufacture of ZSM and hence, they were required to 

pay Central Excise duty on Sulphuric Acid procured duty free during the period 

from 1.4.2011 to 30.9.2016. 

2.2 Show Cause Notice No. V.31/AR-I/Div.GIM/Jt. Commr/28/2016-17 dated 

27.2.2017 was issued to the Appellant calling them to show cause as to why 

Central Excise Duty of Rs. 97,00,579/- should not be recovered from them under 

Section ii A of the Central Excise Act, 1944 (hereinafter referred to as 'Act') read 

with Rule 6 of the Rules along with interest under Section 11AA read with Rule 6 

of the Rules and penalty under Rule 25 of the Central Excise Rules, 2002 read 
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Appeal No: V2/4/EA2/GDM/2018-19 

with Section 11AC of the Act be imposed on them. 

2.3 The above Show Cause Notice was adjudicated by the lower adjudicating 

authority vide the impugned order and dropped the proceedings initiated vide 

Show Cause Notice dated 27.2.2017 by holding that Circular No. 1022/10/2016-

CX dated 6.4.2016 clarifying that micronutrients would not be classifiable under 

Chapter 31 as fertilizer from the date of Circular i.e. 6.4.2016 and prior to that 

ZSM(ZSM) was acknowledged as Fertilizer vide Board's Circular No. 79/79/94-CX 

dated 21.11.1994 and hence, the Respondent was eligible to procure duty free 

Sulphuric Acid under Notification No. 12/2012-CE dated 17.3.2012 for 

manufacture of ZSM(ZSM). 

3. The impugned order was reviewed by the Department and appeal was 

filed on various grounds, inter-alia, as below:- 

(i) The adjudicating authority has erred in relying upon Board's Circular No. 

79/79/94-CX dated 21.11.1994 for dropping demand; that he failed to take 

cognizance of Board's Circular No. 392/25/98-CX dated 19.5.1998, which 

modified earlier Circular dated 21.11.1994. 

(ii) Circular dated 19.5.1998 categorically clarified that notification issued 

under Fertilizer Control Order is irrelevant for deciding classification under 

Central Excise Tariff and appropriate consideration should be accorded whether 

it is separate chemically defined compound and whether it contains Nitrogen, 

Potassium or Phosphorus as laid down in the Explanatory Notes. The said Circular 

dated 19.5.1998 further clarified that if the micronutrient is a separate 

chemically defined compound, then classification under Chapter 31.05 is ruled 

out and it will be classifiable under Chapter 28/29. If the micronutrient is not a 

separate chemically defined compound and it contains Nitrogen, Potassium or 

Phosphorus as mentioned in the Explanatory Notes, then only it will be 

classifiable under Chapter 31. 

(iii) The chemical composition of micronutrient as stated by the Respondent 

vide their letter dated 9.7.2016 discussed at para 3.1 of the impugned order, 

does not contain Nitrogen, Potassium or Phosphorus as essential element. In 

terms of Board's Circular dated 19.5.1998, ZSM cannot be termed as 'other 

fertilizer' so as to merit classification under Chapter 31.05; that the said 

clarification has been reinforced vide Circular No. 1022/10/2016-CX dated 

6.4.2016. 

Page 4 of 10 



AppeaL No: V2/4/EA2/GDM/2018-19 

(iv) The adjudicating authority, thus, erred in not following Circular No. 

392/25/98-CX dated 19.5.1998, which was in force during the impugned period 

2011-12 to Sept, 2016 and retied upon judgment of the Hon'ble Supreme Court 

passed in the case of Paper Products Ltd-1999(112) ELT 765. 

3.1 The Respondent vide letter dated 15.4.2019 submitted Memorandum of 

Cross Objections, inter alia, submitting as under: 

(I) The department issued the impugned SCN solely on the basis of CBEC 

Circular No. 1022/10/2016-CX dated 6.4.2016. Apart from that Circular, there is 

no other material to demand duty / interest / penalty. The adjudicating 

authority dropped the demand based on following: 

(a) CBEC Circular No. 79/79/94-CX dated 21.11.1994 
(b) Issuance of order in terms of Annexure 45 for duty free procurement 

of Sulphuric acid used in the manufacture of ZSM 

(ii) The Department has filed the present appeal creating a new ground i.e. 

CBEC Circular No. 392/25/98-CX dated 19.5.1998 even if SCN has absolutely no 

mention of the Circular dated 19.5.1998. The Department came out with fresh / 

new ground in this appeal to contest the impugned order; that creating a fresh 

ground in appeal which was not part of the SCN is beyond the scope of appeal; 

that an order cannot be reviewed on new grounds not part of the SCN and for 

this argument, they relied upon following case laws: 

(a) Tag Overseas- 2018 (9) G.S.T.L. 282 (Tn. Del.) 
(b) Poonam Grover Associates - 2009 (14) STR 67 (Tn. Ahmd) 

(iii) During the period 2013, 2014, 2015 & 2016, the department had 

consistently classified ZSM under CTH 3105 which attracts NIL rate of duty as is 

evident from various shipment cleared through Nhava Sheva Port (Mumbai) & 

Tughlakabad (Delhi) available in the public domain. It thus can be construed that 

the impugned product was alLowed to be imported duty free without any 

objections! restrictions. 

3.3 In Personal Hearing, Shri Mohan Singh, Superintendent appeared on behalf 

of the Department and Shri S.R. Bommidi, Chief Manager(FaA) and Shri S.S. 

Patnaik, Consultant appeared on behalf of the Respondent and reiterated their 

respective grounds i.e. Department on their appeal and Respondent on their 

Memorandum of cross objections; that the Respondent made written submissions 

to say that the appeal has been filed on new ground; that CBEC Circular No. 

392/25/1998 dated 19.5.1998 was not there in the Show Cause Notice or in the 

impugned order; that the demand is time barred; that extended period is not 

invokable as no facts had/have been suppressed by them from the Department; 
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that their Registration is for Zinc Sulphate only and not ZSM; that the appeal 

may be decided accordingly; that they sought time for submission of some 

additional documents for which 15 days time may be given. 

3.4 The Appellant vide letter dated 6.6.2019 submitted, inter alia, as under: 

(i) They intimated the Department in the year 2005 regarding their intent to 

manufacture ZSM and thereafter started its manufacturing. 

(ii) The Appellant is paying Central Excise duty of more than Rs. 5 Crore every 

year and the unit has been periodically audited by the Department in terms of 

EA-2000. It is well within knowledge of the Department that ZSM is 

manufactured by them from duty free inputs. Hence, they have not committed 

any violation amounting to fraud or collusion or wilful mis-statement or 

suppression of facts, which would result attracting the provisions of Section 

11A(4) of the Act and relied upon case law of Pragathi Concrete Products Pvt 

Ltd- 2005 (183) ELT487 (Tn. Bang.). 

Findings:  

4. I have carefully gone through the facts of the case, the impugned order, 

contentions made by the Department in the Appeal Memorandum and by the 

Respondent in Memorandum of Cross-Objections as well as written and oral 

submissions made including during Personal Hearing. The issue to be decided in 

the present appeal is whether the impugned order not taking cognizance of 

CBEC Circular No. 392/25/98-CX dated 19.5.1998, which was not mentioned in 

the Show Cause Notice, is correct, legal and proper? 

5. On going through the case records, I find that the proceedings were 

initiated against the Respondent on the ground that the Respondent was not 

eligible to avail exemption on Sulphuric Acid procured under Notification No. 

12/2012-CE dated 17.03.2012, as amended, which was used to manufacture ZSM, 

which was/is a micronutrient falling under Chapter 28 and not fertilizer falling 

under Chapter 31. The Show Cause Notice contended that exemption under 

Notification supra was available only if Sulphuric Acid was used for manufacture 

of Fertilizers falling under Chapter 31 and ZSM cannot be considered as 

Fertilizer. However, the adjudicating authority dropped the proceedings 

initiated vide Show Cause Notice dated 27.2.2017 by holding that Circular No. 

1022/10/2016-CX dated 6.4.2016, clarifying that micronutrient would not be 

classifiable under Chapter 31 as fertilizer, is applicable from the date of Circular 

i.e. 6.4.2016 and prior to that date ZSM was acknowledged/accepted as 

Fertilizer vide Board's Circular No. 79/79/94-CX dated 21.11.1994 and hence, 
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the Respondent was eligible to procure duty free Sulphuric Acid under 

Notification No. 12/2012-CE dated 17.3.2012 for manufacture of ZSM. The 

Department filed appeal on the ground that the adjudicating authority failed to 

take cognizance of Board's Circular No. 392/25/98-CX dated 19.5.1998, which 

modified earlier Circular dated 21.11.1994; that Circular dated 19.5.1998 

clarified that notification issued under Fertilizer Control Order is irrelevant for 

deciding classification under Central Excise Tariff and appropriate consideration 

should be whether it is a separate chemically defined compound and whether it 

contains Nitrogen, Potassium or Phosphorus as Laid down in the Explanatory 

Notes; that the said Circular dated 19.5.1998 further clarified that if the 

micronutrient is not a separate chemically defined compound and contains 

Nitrogen, Potassium or Phosphorus as mentioned in the Explanatory Notes, then 

only it will be classifiable under Chapter 31; that the chemical composition of 

micronutrient does not contain Nitrogen, Potassium or Phosphorus as an 

essential fertilizer element and hence, ZSM cannot be termed as 'other 

fertilizer', so as to merit classification under Chapter 31.05. The Respondent 

filed Memorandum of Cross Objections contesting that the Department filed the 

present appeal relying upon CBEC Circular No. 392/25/98-CX dated 19.5.1998, 

which was not even mentioned in the Show Cause Notice; that the Department 

has come out with new ground to contest the issue, which is beyond the scope of 

Show Cause Notice and hence, this appeal is not sustainable and they relied 

upon case laws of Tag Overseas- 2018 (9) G.S.T.L. 282 (Tn. Del.) and Poonam 

Grover Associates - 2009 (14) STR 67 (Tn. Ahmd). 

5.1 I find that the Respondent procured Sulphuric Acid without payment of 

Central Excise duty during the period from 1.4.2011 to 30.9.2016 for use in the 

manufacture of ZSM, a micronutnient, in terms of Notification No. 12/2012-CE 

dated 17.3.2012 (SI. No. 86). The Board vide Circular No. 1022 /10/2016-CX 

dated 6.4.2016 issued clarification about classification, inter alia, of 

micronutrients, as under: 

"2.1 Micronutrients are essential nutrients that are required in small quantities 
for the normal growth and development of plants. As on today, iron (Fe), 
manganese (Mn), zinc (Zn), copper (Cu), boron (B), molybdenum (Mo), nickel 
(Ni) and chlorine (Cl) are included in this category. These elements are also 
called minor or trace elements, but this does not mean that they are less 
important than macronutrients. Reply received from IARI on the subject, 
enclosed with the circular, may please be referred for further details. Inputs 
received from the trade indicates that these micronutrients are sold in the market 
as 'micronutrient fertilizer' supplying one or more of the eight essential 
nutrients listed above, namely iron to chlorine. However, in the trade parlance 
sale of micronutrients as 'micronutrient fertilizers' would not lead to 
classification thereof under chapter 31 as fertilizers for the purposes of Central 
Excise Tariff. For classification under chapter 31, at least one of the elements, 
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namely - nitrogen, phosphorus or potassium should be an essential constituent 
of the fertilizer as per chapter note 6 of chapter 31." 

5.2 Based upon the above Circular dated 6.4.2016, Show Cause Notice was 

issued to the Respondent on the ground that benefit of Notification No. 12/2012-

CE dated 17.3.2012 is available only if Sulphuric Acid was used for the 

manufacture of fertilizer; that ZSM is a micronutrient and not fertilizer as 

clarified by the Board vide Circular dated 6.4.2016 and hence, the Respondent 

was called upon to pay duty on Sulphuric Acid. The adjudicating authority 

dropped demand on the ground that Circular dated 6.4.2016 was prospective in 

nature w.e.f. 6.4.2016 and that micronutrient was acknowledged as fertilizer 

vide Circular No. 79/79/94-CX dated 21.11.1994. 

6. On going through the Appeal Memorandum, I find that the Department 

heavily relied upon Board's Circular No. 392/25/98-CX dated 19.5.1998 and 

contended that since ZSM did not contain either Nitrogen or Potassium or 

Phosphorus as an essential element, it cannot be termed as 'other fertilizer' 

whereas Show Cause Notice alleged contravention of Circular No. 1022/10/2016-

CX dated 6.4.2016 and there is no reference of Circular No. 392/25/98-CX dated 

19.5.1998 in Show Cause Notice at all. Thus, the Department has raised a new 

ground in appeal memorandum, which is beyond scope of Show Cause Notice. It 

is settled position of law that a new ground cannot be raised at appellate stage, 

which is not in the Show Cause Notice. Reliance is placed on the decision 

rendered by the Hon'ble Gujarat High Court in the case of Reliance Ports & 

Terminals Ltd. reported as 2016 (334) E.L.T. 630 (Guj.), wherein the Hon'ble 

High Court has held that, 

"9. On a conjoint reading of the show cause notice issued to the assessee 
and the questions proposed in this appeal, it is evident that the issues raised in 
the questions proposed do not find place in the show cause notice. From the 
verments made in the memorandum of appeal and the grounds raised therein as 

well as on a perusal of the impugned order passed by the Tribunal, it appears 
that the appellant does not dispute the validity of the order of the Tribunal on 
the grounds decided by the Commissioner, but on grounds, which were not 
subject matter of the show cause notice. In the show cause notice, the assessee 
was not called upon to state as to whether the services of "Consulting 
Engineers" and "Banking and other Financial Services" are "input services" of 
the respondent or as to whether the capital goods were used for providing 
"output services" provided by the respondent viz. "Port Services", etc. 
Evidently therefore, in the present appeal, the appellant seeks to challenge the  
impugned order passed by the Tribunal on grounds which were never subject  
matter of the show cause notice. Under the circumstances, in the light of the  
settled legal position as emerging from the above referred decisions of the  
Supreme Court, that the show cause notice is the foundation of the demand 
under the Central Excise Act and that the order-in-original and the subsequent 
orders passed by the appellate authorities under the statute would be confined to  
the show cause notice, the question of examining the validity of the impugned 
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order on grounds which were not subject matter of the show cause notice would 
not arise.  

10. In the aforesaid premises, in the absence of any infirmity in the 
findings recorded by the Commissioner or the Tribunal, there is no warrant for 
interference. The questions proposed by the appellant which were not subject 
matter of the show cause notice, do not arise out of the impugned order passed 
by the Tribunal. The appeal being devoid of any merit, is, accordingly, 
dismissed." 

(Emphasis supplied) 

7. In view of above, I reject the appeal and uphold the impugned order. 

8. 311chc(I cll4j 't dI  3T'tf T iIiti 3Y,i'1c1-c1 1ZTT llcH I 

8. The appeal filed by Department is disposed off as above. 

By Reqd. Post 

(1k idI) 

ttiTf 31Nct-cl (31c1) 

To, 
M/s Indian Farmer Fertilizer Co- 
operative Ltd 
Finance Accounts Administration 
Building Department, 
Old Kandla, Kandla Port, 
District Kutch. 

   

 

141 4jd - 

34ci 

k1c1 fTPT, 3-ft c*lc41, 

chjc1I Ic'c'i c t ç 
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1) citiir d-Wi 3lk1c1-d, 1 , jç-flc dkjj&Id 

ilo1chI' c),I 

2) 31Ic4-d, T '1I .ic-LBC TtQ1Tt 31N4c-dlTZl, 

r1Tr   cbtc1I) c1J 

3) , 14ct 31k1ct-d, cI-d t 1ii T 4ia-çk4 5c-Y 3fF-TTT3 J-IU5c1, 

rñtht1Tw 3Ic4-dI, TItT 3T4ct 4Ic1I c1I 
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