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Passed by Shri Kumar Santosh, Principal Commissioner (Appeals),Rajkot
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Arising out of above mentioned Ol0 issued by Additional/Joint/Deputy/Assistant Commissioner, Central Excise/ST / GST,
Rajkot / Jamnagar / Gandhidham :

ardierat & FHAsT=T H7 717 v& 7qT /Name & Address of the Appellant & Respondent :-

M/s Indian Farmer Fertilizer Co-operative Ltd. (IFFCQ), Finance & Accounts Dept., Old
Kandla, Dist.Kutch-370201.
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Any person aggrieved by this Order-in-Appeal thay file an appeal to the appropriate authority in the following
way.
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Appeal to Customs, Excise & Service Tax Appellate Tribunal under Section 35B of CEA, 1944 / Under Section 86
F&e Finance Act, 1994 an appeal lies to:-
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The special bench of Customs, Excise & Service Tax Appellate Tribunal of West Block No. 2, R.K. Puram, New
elhi 1n all matters relating to classification and valuation.
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To the West regional bench of Customs, Excise & Service Tax Appellate Tribunal (CESTAT) at, 2% Floor,
Bhaumali Bhawan, Asarwa Ahmedabad-380016in case of appeals other than as mentioned in para- 1(a) above
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The agf)eal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3 / as prescribed under Rule 6 of

Central Excise Appeal) Rules 200 and shall be accoménmed against one which at least should be
accompanied y /-, Rs. 10,000/ - where amount of
dutydemand/mterest{penalty/refund is %to 5 Lac 5 Lac to 50 Lac and above 50 Lac respectively in the form
of crossed bank in favour of Asst. Registrar of branch of any nominated public_sector bank of the place
where the bench of any nominated public séctor bank of the place where the bench of the Tribunal is situated.
Application made for grant of stay shall be accompanied by a fee of Rs. 500/-
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The ap under sub section (1) of Section 86 of the Finance Act, 1994 to the pellate Trlbunal Shall be filed

A

in gruphcate in Form S.T.5 as prescribed under Rule 9(1) of the Service ”[pax Rules, 94, and Shall be
accompamed by a copy of the order a%pealed against (one of which shall be certified co&)%b ) and  should be
aceomﬁ)amed by a feesof Rs. ere the amount of service tax & interest demande penalty levied of

akhs or ess Rs. 5000/— where the amount of service tax & interest demanded & penalty levied 13 more
than five lakhs but not, exceeding Rs. Fifty Lakhs, Rs.10,000/- where the amount of service tax & interest
demanded & penalty levied is more than fifty Lakhs rupees, in the form of crossed bank draft in favour of the
Assistant Registrar of the bench of nominated Public Sector Bank of the place where thc bench of Tribunal is
situated. / Application made for grant of stay shall be accompanied by a fee of Rs.500/-
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The apgeal under sub section (2) and (24) of the section 86 the Finance Act 1994, shall be filed in For ST.7 as
prescribed under Rule 9 (2) & 9(2A) of the Service Tax Rules, 1994 and shall be accompanied by a copy of order
of Commissioner Central Excise or Commissioner, Central Excise (Appeals) (one of which shall be a certified
copy) and copy of the order passed by the Commissionerauthorizing the Assistant Commissioner or Deputy
Commissioner of Central Excise/ Service Tax to file the_appeal before the Appellate Tribunal.
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For an appeal to be filed before the CESTAT, under Section 35F of the Central Excise Act, 1944 which is also
made applicable to Service Tax under Section 83 of the Finance Act, 1994, an appeal against this order shall lie
before the Tribunal on payment of 10% of the duty demanded where duty or duty and penalty are in dispute, or
penalty, where penalty alone is in dispute, provided the amount of pre-deposit payable would be subject to a
ceiling of Rs. 10 Crores,

Under Central Excise and Service Tax, “Duty Demanded” shall include :

1) amount determined under Section 11 D;
i1) amount of erroneous Cenvat Credit taken;
ii1) amount payable under Rule 6 of the Cenvat Credit Rules

- provided further that the provisions ol this Section shall not :raﬁplg to the stay aRph'ca‘don and appeals
pending before any appellate authority prior to the commencement of the Finance (No.2) Act, 2014.
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A revision application lies to the Under Secret to the Government of India, Revision Application Unit,
Ministry of Finance, Department of Revenue, 4th Floor, Jeevan Deep Building, Parliament Street, New Delhi-
110007, under Section 35EE of the CEA 1944 in respect of the fellowing case, governed by first proviso to sub-
section (1} of Section-35B ibid:
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In case of any loss of goods, where the loss occurs in transit from a factory to a warehouse or to another factory
or [rom one warehousSe to another during the course of processing of the goods in a warehouse or in storage
whether in a factory or in a warehouse
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In case of rebate of duty of excise on goods exported to any country or territory outside India of on excisable
material used in the manufacture of thé goods which are exported to any country or territory outside India.

In case of goodsexported outside India export to Nepal or Bhutan, without payment of duty.
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Credit of any duty allowed to be utilized towards payment of excise duty on final products under the provisions
of this Act or the'Rules made there under such order is gassed by the Commissioner (Appeals) on or after, the
date appointed under Sec. 109 of the Finance {No.2) Act, 1998.
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The ab/ove aplplication shall be made in duplicate in Form No. EA-8 as specified under Rule, 9 of Central Excise
(Appeals) Rules, 2001 within 3 months from the date on which the order sought to be g}?pealed against 1s
communicated and shall be accompanied by two copies each of the OIQ and Order-In-Appeal.’It should also be
accompanied by a copy of TR-6 Challan evidencing payment of prescribed fee as prescribed under Section 35-
EE of CEA, 1944, undér Major Head of Account.
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The reéision ag%lication shall be accompanied by a fee of Rs. 200/- where the amount involved in Rupees One
Lac or less and Rs. 1000/- where the amount involved is more than Rupees One Lac.
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if the order covers variousnumbers of order- in Original, fee for each O.I.O. should be paid in_the aforesai

manner, not withstanding the tact that the one apgeal to the Appellant Tribunal or the one application to the
Cenﬁral Govt. As the casé may be, is filled to avoid scriptoria work if excising Rs. 1 lakh fee of Rs. 100/- for
each.
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One copy of anpplicafion/or 0.1.0. as the case may be, and the order of the adjudlcatmglauthorlty shall bear a
court fe€ stamp of Rs.6.50 as prescribed under Schedule-[ in terms of the Court Fee Act, 1973, as amended.
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Attention is also invited to the rules coverm}g, these and other related matters contained in the Customs, Excise
and Service Appellate Tribunal (Procedure) Rules, 1982,
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For the elaborate, detailed and latest provisions relating to filing of appeal to the higher appellate authority, the
appellant may refer to the Departmental website www.cbec.gov.in.
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- ORDER IN APPEAL :

M/s. Indian Farmer Fertilizer Co-operative Limited, Old Kandla,
Kandla Port, District — Kutch - 370201, Guj.arat (hereinafter referred to as
‘appellant’) filed present appeal against Order-in-Original No. 30/JC/ 2017-
18 dated 28.3.2018 (hereinaﬁer'referred to as “impugned order”) passed by
the Joint Commissi.oner,‘Central GST, Gandhidham (Kutch) (hereinafter

referred to as “the lower adjudicating authority”): -

2. . The brief facts of the case are that the appellant mahufactured and
cleared Zinc Sulphate Monohydrate (in short ZSM) during the period from
March, 2016 to May, 2016, but the clearances were not shown in ER-1
returns and they also did not pay central excise duty on the said product
though department contended that central excise cuty @ 6% Was made
applicable vide Notification No. 12/2012-CE dated 17.3.2012, as amended
vide Notification No. 12/2016-CE dated 1.3.2016. Show Cause Notice No.
V.31/AR-I/Div.GIM/Jt. Commr. /1/2017-18 dated 6.4.2017 was issued to the
appellant demanding central excise duty of Rs. 1,01,85,655/- under Section
11A of the Central Excise Act, 1944 (hereinafter referred to as “the Act”)
along with interest under Section 11AA of the Act and to impose penalty
under Rule 25 of Central Excise Rules, 2002 read with Sectibn 11AC of the
Act. The lower adjudicating authority vide the impugned order confirmed
demand of central excise duty of Rs. 60,34,255/- for the period from
6.4.2016 to 31.5.2016 in terms of CBEC Circular No. 1022/10/2016-CX.
dated 6.4.2016 along with interest and imposed penalty of Rs. 60,34,255/-

under Section 11AC of the Act read with Rule 25 of Central Excise Rules,
2002.

3. Being aggrieved with the impugned order, the appeliant preferred this

appeal, inter-alia, on the following grounds: -

(i)  The impugned order has travelled beyond the scope of Show Cause
Notice inasmuch as there is no allegation in the SCN that Zinc Sulphate
Monohydrate manufactured by the appeliant is not agricultural grade. There
is no averment in SCN that Sl.No. 103 of MNotification No. 12/2012-CE
dated 17.3.2012 is available to Zinc Suiphate Heptahydrate and not to Zinc

W Page 3 of 7
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- Sulphate Monohydrate as held by the lower adjudicating authority. The

SCN never proposed to deny benefit of SL.No. 103 of Notification No.
12/2012-CE dated 17.3.2012 to Zinc Sulphate Monohydrate on the ground
that exemption is available only to Zinc Sulphate Heptahydrate. Therefore,
the impugned order is not tenable in the eyes of law and liable to be

guashed.

(i)  The distinction made by the lower adjudicating authority between Zinc
Sulphate Monohydrate and Zinc Sulphate Heptahydrate is beyond the
scope of SCN. The appellant was never put to notice about such
distinction. The appellant was also not put to notice that benefit of Si.No.
103 of Notification No. 12/2012-CE dated 17.3.2012 is available to Zinc
Sulphate Heptahyadrate and not to Zinc Sulphate Monohydrate. The criteria
devised by the lower adjudicating authority to distinguish between Zinc
Sulphate Monohydrate and Zinc Sulphate Heptahydrate is not prescribed in
Notification No. 12/2012-CE dated 17.3.2012 and demand was confirmed

without authority of law.

(i)  Without prejudice, the appellant submitted that Zinc Sulphate
Monohydrate manufactured by the appellant is of agriculture grade and is
used as Micronutrient and hence, the same is covered by SL.No. 103 of
Notification No. 12/2012-CE dated 17.3.2012 and hence, the impugned

order is legally not sustainable.

(iv) The demand of centrai excise duty is not tenable and hence, neither
central excise duty nor interest under Section 11AA of the Act is payable by
them and penaity imposed under Section 11AC of the Act read with Rule

25 of Central Excise Rules, 2002 is not required.

4, Personal hearing in the matier was attended by Shri Vikas Mehtg,
Consultant, who reiterated the grounds of appeal and stated that they
manufacture Agiiculture Grade Zinc Sulphate ordinarily used as
Micronutrients and hence, they are specifically covered under S.No. 103 of
Notification No. 12/2012-CE; that Sl.No. 109A talks of many manufactured

products and many products are covered and hence, it is very general; that

specific entry should be allowed over general description; that the grounds
T

- S
4 . \'\
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| stated in the impugned order to deny benefit of exemption have not been

alleged/stated in SCN and hence, the impugned order has travelled beyond
the scope of SCN, which is neither legal nor proper; that their appeal
shiould be allowed in view of above and the fact that the product in question
is agricultural grade and hence, exempted.

4.1 In additional written submissions, it is submitted that as per SCN
(para 3, page 2) zinc content of gedds manufactured by appellant is
minimum 33%, howsver, the impugnsd order at Para 9.1 has found that
Zinc Sulphate Monohydrate is having zinc eontent above 35%: that SCN
did not cite any test report and hence, such findings cannot be delivered
without citing any test report\ﬁ that the impugned order has travelled beyond
the scope of SCN also for the re;a'son that there is no allegation th;at goods
manufactured by appellant is not"'agrvi‘e':ultu_re grade and only Zinc Suiphate
Heptahydrate can be treated as agri.éi:zliura grade; that SCTN makes no
reference to Zinc Sulphate Heptahydrats ar;d‘ "10 c_omb‘arison is proposed in
SCN; that the appellant submitted analysis ,jep(»t*: of: Zinc Suiphate
Monohydrate cérﬂfying that it is agriculture grade frag f!owéng rnaterial
conforming to 1S: 15848:2009. '

FINDINGS:

5. I find that the appellant has deposited 7.5% of demand confirmed
vide Challan dated 26.5.2018 as stated by them in their Appesl

Memorandum in compliance to Section 35F (4) of the Act.

6. | have carefully gone through the records of the appeal, the impugned
order, the grounds of appeal and the submissions made by the appellant
including during and af_ter personal hearing. The issue to be decided in the
present appeal is as to whether the impugned order confirming demand of

central excise duty on Zinc Sulphate Monohydrate manufactured and

cleared by appellant and imposing penailty is correct or not.

7. The appellant has strongly contended that the impugned order has
travelled beyond the scope of Show Cause Notice since there is no
allegation in the SCN that Zinc Sulphate Monohydrate manufactured by the

appellant is not agricultural grade; that they manufacture Agriculture Grade

Page 5 of 7
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- Zinc Sulphate ordinarily used as Micronutrients and hence, they are
specifically covered under SiLNo. 103 of Notification No. 12/2012-CE
whereas, the impugned order held that Zinc Sulphate Monohydrate
manufactured by the appellant attracted concessional rate of central excise
duty @ 6% under SIL.No. 109A of Notification No. 12/2012-CE dated
17.3.2012 as amended vide Notification No. 12/2016-CE dated 1.3.2016. |
would like to re-produce Si.No. 103 and ’Sl.No. 109A of Notification No.
12/2012-CE dated 1.3.2012, as amended, which read as under: -

TABLE
Sl. T Chapter Description of excisable “Rate [Condition
No. or. goods No.
heading
or sub-
headin
or tari
item of
the First
Schedule
Mm@ 3) (4) )
1103 |2833 29 Agricultural grade zinc Nil -

sulphate ordinarily used as
micronutrient

109A|28, 29 or {Micronutrients, which are 6%
38 {covered under serial number -
T(f) of Schedule 1, Part (A) of
the Ferlizer Conirol Order,
{985 and arée manufaciured

by the manufacturers which
are reqisiered under the
[ Fertifizer Control Order, 1985

7.1 Thus, SI.No. 103 of the said Notification specifies nil rate of duty for
goods described as Agriculiural grade Zinc Sulphate ordinarily used as
micronutrient whereas SI.Nc. 109A of the said Notification inserted vide
Notification No. 12/2016-CE dated 1.3.2016 specifies central excise duty at
the rate of 6%> on Micronutrients covered under serial number 1(f) of
Schedule 1, Part (A) of the Fertilizer Control Order, 1985 and are
manufactured by the manufacturers which are registered under the
Fertilizer Control Order, 1985. | find that the department has neither
challenged classification of the goods manufactured by the appellant nor
disputed that Zinc Sulphate Monohydrate manufactured by the appellant is
not of agricultural grade. The exemption from payment of central excise
duty granted to agricultural grade Zinc Sulphate ordinarily used as

Micronutrient has been granted under SINo. 103 of Notification No.

- Page 6 of 7
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1 12/2012-CE dated 17.3.2012; since issuance of the said notification and

has not been withdrawn even afier insertion of SLNo. 109A vide
Notification No. 12/2016-CE dated 1.3.2016. Hence, | am of the considered
view that the appellant is eligible for exemption from payment of central
excise duty and therefore, the demand of central excise duty is legally
unsustainable and- benefit of exemption from payment of central excise
duty under SI.No. 103 of Notification No. 12/2012-CE dated 17.3.2012
cannot be denied to the appellant. 1t is settled legal position that that when
there are two entries in the exemption notification, the
manufacturer/importer is entiﬂed to the benefit of exemption as held by the
Hon’ble Supreme Court in the cases of HCL Limited v. Collector of
Customs, New Delhi - 2001 (130) E.L.T. 405 (S.C.) and Share Medical
Care v. Union df india - 2007 (209) E.L.T. 321 (S5.C.). Hence, | set aside
the impugned order confirming demand of central excise duty. Since
demand is not sustainable, the appellant is not liable to pay interest and no

penalty under Section 11AC of the Act is imposable on the appellant.

8. In view of above, | set aside the impugned order and allow the

appeal.
. IUicihdl gRIGH 1 TTE S BT USRI IWRIed akid & s an ST B
9. The appeal filed by the appellant is disposed off in above terms.
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