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Passed by Shri Kumar Santosh, Principal Commissioner (Appeals),Rajkot
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Arising out of above mentioned 010 issued by Additional/Joint/Deputy/Assistant Commissioner, Central Excise/ST / GST,
Rajkot / Jamnagar / Gandhidham :

srflerat & wiaTdt 1 919 nF 9ar /Name & Address of the Appellant & Respondent :-

M/s B M Autolink, Plot No.30-35, Sector 10C, Gandhidham.

TH A(A) H SITAT X SAIF TR L o ST UTHLHRT / TIHHT07 & qwe oI gTav T Faar 21 :

Qn; person aggrieved by this Order-in-Appeal may file an appeal to the appropriate authoritél in the following
ay.
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Atpgfal to Customs, Excise & Service Tax Appellate Tribunal under Section 35B of CEA, 1944 / Under Section 86
of the Finance Act, 1994 an appeal lies to:-

mmi%w%nmifﬁfQﬁ,%ﬁm?ﬁﬁﬁwmﬂmﬁﬁim%,wm#2,

The special bench of Customs, Excigse & Service Tax Appellate Tribunal of West Block No. 2, R.K. Puram, New
Delhi'in all matters relating to classification and valuation.
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To the West regional bench of Customs, Excise & Service Tax Appellate Tribunal (CESTAT) at, 24 Floor,
Bhaumali Bhawan, Asarwa Ahmedabad-380016in case of appeals other than as mentioned in para- 1{a) above
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The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3 / as %r_escribed under Rule 6 of
Central Excise (Appeal) Rules, 2001 and shall be accompanied against one which at least should be

accompanied y a fee of  Rs. 1,000/- _ Rs.5000/-, Rs.10,000/- where  amount of
dutydemand /mterest{ penalty/refund is upto 5 Lac.,'5 Lac to 50 Lac and above 50 Lac respectively in the form
of crossed bank draift in favour of Asst, Registrar of branch of any nominated public_sector bank of the place

where the bench of any nominated public s€ctor bank of the place where the bench of the Tribunal is situated.
Application made for gfant of stay shall be accompanied by a fee of Rs. 500/-
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The apgeal under sub section (1) of Section 86 of the Finance Act, 1994, to the Appellate Tribunal Shall be filed
ruplicate in Form S.T.5 as prescribed under Rule 9(1) of the Service Tax Rules, 1994, and Shall be
accompanied by a copy of the order appealed against (one of which shall be certified C(zf%l and _should be
penalty levied of

r vied is more

& interest

accompanied by a feesof Rs. 1000/- where the amount of service tax & interest demande
Rs. 5 Lakhs or’less, Rs.5000/- where the amount of service tax & interest demanded &
than five lakhs but not exceeding Rs. Fifty Lakhs, Rs.10,000/- where the amount
demanded & penalty levied is more than fifty Lakhs rupees, in the form of crossed
Assistant Registrar of the bench of nominatéd Public Sector Bank of the place w
situated. / Application made for grant of stay shall be accompanied by a fe¢ of Rs.
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The appeal under sub section (2) and (2A) of the section 86 the Finance Act 1994, shall be filed in For ST.7 as
prescribed under Rule 9 (2) & 9(24) cf the Service Tax Rules, 1994 and shall be accompanied by a copy of order
of Commissioner Central Excise or Commissioner, Central Excise {Appeals) (one of which shall be a certified
copy) and copy of the order passed by the Commissionerauthorizing the Assistant Commissioner or Deputy
Commissioner of Central Excise/ Service Tax to file the appeal before the Appellate Tribunal.

T, FwATA TR Y U HATHT AI=1q THEFT (FE2) 5 1ot ST o W0t T Fa 19 I 9o STATATH 1944 F 1137
35T % e, ST ARy afdfm, 1994 1 amr 83 F e FATet o) AT A 1 8, 9 e 3 G anfrey s §

aﬁamﬁmm&gﬁﬁmmw%loﬁm(w%,ajzrmnfc’f T faentaa g, o , ST FT AT FATR 3, 7
2 ara‘?r ST

AT Tt s, = < A % staa s R e S T & FAZ IO A 3fferen 7 2
FRTT BT QEF TH GATHT F A “Hi oy 0 ok F e enfier 2 )
(1) g1y 11 3 F Aqviq TR v '
(ii) Ferae ST Y o} T e

(i) &9 w1 Rramraet § faw 6 & oy 3 @
- qard 7 o 79 g o g S (Fe 2) AT 2014 F s & of R endiehy arfdeerdt 3 ey framereie
R AT OF e &Y AR ARt g/
For an appeal to be filed before the CESTAT, under Section 35F of the Central Excise Act, 1944 which is also
made applicable to Service Tax under Section 83 of the Finance Act, 1994, an appeal against this order shall lie
before the Tribunal on payment of 10% of the duty demanded where duty or duty and penalty are in dispute, or
penalty, where penalty alone is in dispute, provided the amount of pre-deposit payable would be subject to a
ceiling of Rs. 10 Crores,
Under Central Excise and Service Tax, “Duty Demanded” shall include :
i) amount determined under Section 11 D;
1) amount of erroneous Cenvat Credit taken;
i) amount %ayable under Rule 6 of the Cenvat Credit Rules
- provided further that the provisions of this Section shall not apply to the stay application and appeals
pending before any appellate authority prior to the cormmencement of tﬁe lginance (No.2) Act, 2014.
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A revision ri\_pphcauon lies to the Under Secret to the Government of India, Revision Application Unit,
Ministry of Finance, Department of Revenue, 4th Floor, Jeevan Deep Building, Parliament Street, New Delhi-
110007, under Section 35EE of the CEA 1944 in respect of the following case, governed by first proviso to sub-
section {1) of Section-35B ibid:
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In case of any loss of goods, where the loss occurs in transit from a factory to a warehouse or to another factory
or from one warehouse to another during the course of processing of the goods in a warehouse or in storage
whether in a factory or in a warehouse

wvd % 9re7 el g ar = st Fale 77 32 5 F R § aye vy are ) {7 S 3 O F ge (Ree) e A,
ST 9T F arg< fHAt g A7 8 F7 [Hata i wlr g / ) ) . _
In case of rebate of duty of excise on goods_exported to any country or territory outside India of on excisable
material used in the manufacture of the goods which are exported to any country or territory outside India.

7fF IeTTe S7F T AT 3R fAAT WA W a9Tey WTTHT?}?’W 1 91+ fRata fem T )
In case ofl;gods exported outside India export to Nepal or Bhutan, Withoutqpa/lyment of duty.
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Credit of any duty allowed to be utilized towards payment of excise duty on final products under the provisions
of this Act or the Rules made there under such order is %assed by the Commissioner (Appeals) on or after, the
date appointed under Sec. 109 of the Finance (No.2) Act, 1998.
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The ab/ove application shall be made in dyplicate in Form No. EA-8 as specified under Rule, 9 of Central Excise
(Appeals), Rul%s, 2001 within 3 months from the date on which the order sought to be 2al}apealed against is
communicated and shall be accomparied by two_copies each of the OIQ and Ordeér-In-Appeatl. It should also be
accompanied by a copy of TR-6 Challan evidencing payment of prescribed fee as prescribed under Section 35-
EE of CEA, 1944, undér Major Head of Account.
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The re</ision application shall be accompanied by a fee of Rs. 200/- where the amount involved in Rupees One
Lac or less ang%s 1000/ - where the amount involved is more than Rupees One Lac.

2 = Wy ¥ % 0 WG F HEHI E g7 Fea B AR F OO0 96 AT eI, ST G vy srar iRl e e S EW g
ot &t forEr qﬁmq‘gﬁﬁgng@xﬁf STt AARER &7 0% AT A7 52 14 I T 1T & frarsarg 1 / In case
if the order covers variousnumbers of order- in Original, fee for each O.1.0. should be paid in ,t?le_aforesau
manner, not withstanding the fact that the one apgeal to the Appellant Tribunal or the one application to the
Cenﬁral Govt. As the case may be, is filled to avoid scriptoria work if excising Rs. 1 lakh fee of Rs. 100/- for
each.
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e copy of application or Q.1.0. as the case may be, and the order of the adjudicating authority shall bear a
cor{lrt fgzeystam%pof Rs.6.50 as prescribed under Schedule-I in terms of the CourJt Fee Act,gl975, astgmended.

T o, iy geaTe gew g Aaret sy sarmfieer (w3 Ry, 1982 § aftta ud svw wafug et @5
Attention is also invited to the rules covering these and other related matters contained in the Customs, Excise
and Service Appellate Tribunal (Procedure) Rules, 1982.
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www.cbec.gov.in F @ T 3 | .

For the elaborate, detailed gnt{latest rovisions relating to filing of appeal to the higher appellate authority, the
appellant may refer to the Departmental website www.cbec.gov.n.
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:: ORDER-IN-APPEAL ::
M/s. B.M. Auto link, Plot No. 30-35, Sector 10C, Gandhidham —

370201 (hereinafter referred to as ‘the appellant’) filed following two
appeals against Orders-in-Original No. 11 & 12/GST/AC/2018-19
dated 29.10.2018 (hereinafter referred {o as ‘impugned orders’)

passed by Assistant Commissioner Central GST, Urban Division,

Gandhidham (Kutch) (hereinafter referred to as ‘lower adjudicating

authority’).
Sr.No. Appeal No. SCHN No. & Date OIO No. & Period | Service
Date Tax
confirmed
(Rs.)
1 V2/4/GDM/2019 | IV/15- April, 19,60,300
98/ST/ADJ/2017 2015 to
dated 11.4.2017 | 11 & 12/GST/| March,
AC/2018-19 2016
V2/5/GDM/2019 | IV/17-20/GIM dated April, 41,81,744
Urban/ Adj/17-]29.10.2018 2016 to
18 dated March,
12.4.2018 2017

2.  The brief facts of the case are that two periodical SCNs dated
11.4.2017 and dated 12.4.2018 were issued to the appellant
deménding service tax of Rs. 19,60,300/- and Rs. 41,81,744/-
respectively for FY 2015-16 and. 2016-17 respectively under Section
73(1) of the Finance Act, 1994 (hereinafter referred to as “the Act”)
along with interest under Section 75 of the Act and to impose penalty
under Section 76 and under Section 77 of the Act. The lower
adjudicating authority vide the impugned orders confirmed demand
of service tax as proposed in both SCNs and ordered io recover

interest and imposed penalties under Section 76 and Section 77 of
the Act.

3. Being aggrieved by the impugned orders, the appellant

preferred the present appeals mainly on the grounds as under: -

(i) The appellant entered into Dealership Agreement with M/s.
Maruti Suzuki India Limited (hereinafter referred to as “MSIL") and
accordingly, the appeliant bought cars, vehicles, spare parts,

accessories, etc. from MSIL on principal to principal basis; that the
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appellant was required tc make advance payment to MSIL before
supply of the goods and thereafter, MSIL dispatched goods on
payment of Central Sales Tax as well as Central Excise duty which
are recovered from the appellant; that with the dispatch of goods
from MSIL, the title thereof is passed on to the appellant, who
became sole owner of such goods thereafter; that the goods
purchased by the appellant are sold by the appellant to their
customers again on principal to principal basis on payment of VAT
which is recovered from customers under invoices raised by the
appellant on customers; that the appeilant is bound by the
dealership agreement and cannot charge higher price from their

customers than the price fixed by MSIL.

(i)  The impugned orders are non-speaking order<as the same
have not dealt with the submissions and case-laws relied upon by
the appellant and therefore, the impugned orders are liable to be

quashed/set aside.

(ili) The lower adjudicating authority has failed to appreciate that
amount received by the appellant from MSIL was in pursuance to
transactions involving sale of vehicles/spares/accessories by the
appellant after purchasing them from MSIL. Thus, receipt of income
under consideration from MSIL is in commensurate with volume of
vehicles purchased by the appellant from MSIL and subsequently
sold on his own account and not for any other activity, reason or

service, as assumed by the lower adjudicating authority.

(iv) Trading of goods is covered by the negative list of services as
provided under Section 66D(e) of the Act and therefore, not exigible
to service tax; that it is admitted position that the appellant received
amount from MSIL on account of achieving higher volume of trading
on their own account and hence, demand of service tax on such
receipt from sale-purchase transactions is contrary to Section
66D(e) of the Act and cannot sustain. Section 66B(44) of the Act

defines the term “service” which excluded transfer of title of goods

R
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by way of sale. The appellant relied on the following decisions to
contend that demand of service tax is not sustainable where dealer
sells cars/goods on his own account and receives

discount/incentive on account of achieving higher volume, etc.

e Tata Motors Insurance Service Ltd. — 2008 (9) STR 176 (Tri. —
Bang.)

¢ Sai Service Station Ltd. ~ 2014 (35) STR 625 (Tri. — Mumbai)

o Toyota Lakozy Auto Pvt. Ltd. — 2017 (52) STR 299 (Tri. -
Mumbai)

o Jaybharat Automobiles Lid. — 2016 (41) STR 311 (Tri.)

o Satnam Auto — 2017 (52) STR 303 (Tri. — Del.)

(v) The impugned orders have also confirmed demand of service
tax on interest received by the appellant on mandatory deposit

amount Iying with MSIL, which is not tenable in the eyes of law.

(vi) Since no service tax is payable, demand of interest is also not
tenable.

(vii) The appellant has neither charged nor received service tax
from MSIL and hence, service tax, if at all required to be paid, must
be considered on cum-tax value as held in the case of Advantage
Media Consultant reported as 2008 (10) STR 449 (Tri. — Kolkata)
affirmed by the Hon’ble Supreme Court reported as 2009 {(14) STR
J4g (SC).

(viil) It is a settled law that no penalty is imposable in disputes
involving interpretation of law and therefore, the appellant is not

liable to pay penalty imposed under Section 76 and under Section
77 of the Act.

4. Personal hearing in the matter was attended by Shri Vikas
Mehta, Consuitant, who reiterated the grounds of both appeals and
drawn attention to the case law decided by the Hon’ble CESTAT,
Mumbai in the case of Sai Service Station reported as 2014 (35) STR

625 (Tri. — Mum.) along with other case laws referred in Appeal
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Memoranda and submitted that this case travelled up to the Hon'ble
Supreme Court because assessee filed appeal on issue of penalty on
commission received from Banks, Fl etc. and not on Business
Auxiliary Service and department not filed appeal; that the Hon'ble
Supreme Court has decided that appeal as reported in 2017 (7) GSTL
J38 (SC) and hence, issue of non-taxability of service tax on business
auxiliary service stands decided; that these appeals are exactly on
BAS and nothing else of Maruti only; that in view of above legal

position, these appeals may be decided accordingly.

FINDINGS:

5. | find that the appellant has deposited 7.5% of demand of
service tax confirmed vide Challans both dated 20.12.2018 as stated
by them in Appeal Memoranda and therefore, the appellant has
complied Wi{h Section 35F (4) of the Act. |

6. | have carefully gone through the facts of the case, the
impugned orders, the appeal memoranda and submissions made by
the appellant including during personal hearing. The issue to be
decided in the present cases is as to whether the impugned orders
passed by thé adjudicating authority confirming demand of service tax
on amount received by the appellant from MSIL is correct, legal &

proper or not.

7. | find that it is undisputed fact that the appellant was authorized
dealer of MSIL and purchased cars, vehicles and accessories Qf MSIL
on principal to principal basis; that MSIL has charged VAT and Central
Excise duty at applicable rates from the appellant; that the appeilant
has sold these goods to their customers under their own invoices on
payment of VAT at applicable rate and that MSIL has given
discount/incentive to the appellant for achieving the sales target, as
per dealership agreement. In view of these facts and circumstances, |
find that transactions are clearly of sale of goods on principal to
principal basis and no relationship of service provider and service

receiver is established between the appellant and MSIL. | also find
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that the discount passed on by MSIL is directly concerned with volume
of sale and since the transactions are on principal to principal basis,
the discount/incentive received by the appellant from MISL cannot be
construed as commission income and same is not subject matter of
levy of Service Tax in view of negative list of services specified under
Section 66D(e) of the Act since this is nothing but trading of goods.
Further, amount received by the appellant from MSIL in the form of
incentive/trade discount in achieving the targeted sale is not to be
considered to be amount received towards performing any service as
defined under Section 66B (44) of the Act since discount concerned
with sale of goods and ownership of the goods transferred from
MSIL to the appellant is at the time of sale of goods to the
appellant. Hence, | am of the considered view that amount received
by the appellant in the form of incentive/discount from MSIL as per the
contractual terms towards achieving the targeted sales of products of
MSIL is considered as trade discount and cannot be considered as
amount received towards promotion or marketing of goods on behalf of
MSIL and therefore, the appellant is not liable to pay service tax on the
iIncentive received by the appellant under the category of “Business
Auxiliary Service”. Hence, | have no option but to set aside the
impugned order confirming demand of service tax including order for
recovery of interest and imposition of penalty under Section 76 and
Section 77 of the Act.

7.1 My views are supported by the Hon'ble CESTAT, Mumbai in
similar case of Sai Service Station reported as 2014 (35) STR 625 (Tri.

— Mumbai), wherein it has been held as under: -

14. In respect of the incentive on account of sales/target incentive,
incentive on sale of vehicles and incentive on sale of spare parts for
promoting and marketing the products of MUL, the contention is that
these incentives are in the form of trade discount. The assessee
respondent is the authorized dealer of car manufactured by MUL and
are getting certain incentives in respect of sale target set out by the
manufacturer. These targets are as per the circular issued by MUL.
Hence these cannot be treated as business auxiliary service.
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18. In_respect of sales/target incentive, the Revenue wants to tax
this activity under the category of business auxiliary service. We
have gone through the circular issued by MUL which provides certain
incentives in respect of cars sold by the assessee-respondent. These
incentives are in the form of trade discount. In these circumstances,
we find no infirmity in the adjudication order whereby the adjudicating
authority dropped the demand. Hence, the appeal filed by the
Revenue has no merit.

(Emphasis supplied)

8. In view of above, | set aside the impugned orders and allow the

present appeals.

Q. Ididddl gRI S B TS U HT HUCRT JuRiad avid I fohal oIl g
9. The appeals filed by the appellant stand disposed off in above

terms.

&%/;7 Wﬂ;\ﬁ
CRIREEIL)

T ST (3fUies)

By Speed Post
To, ~ o
M/s. B.M. Auto link, ﬁgﬁ@. . 3iie) fei,
Plot No. 30-35, TdlT H. 30-3Y,
Sector 10C, REARERS
Gandhidham — 370201 | TERYTH — 390303
JeIGE

(1) U G A, Bl d% 9 §al O, SEHEEIE &%, fgHGrEIG Pl

TSR 5|
(2) SHTge, g 9% T Ja1 B, TeheTT F IS BTG 8|

(3) TeTIF MTgad, H1d a¥d § Hal &R, S (Efawm, nidium, &) srawge
CAREIREE

\/@)/Wrém




