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Arising out of above mentioned 010 issued by Additional/Joint/Deputy/Assistant Commissioner, Central Excise/ST / GST, 

Rajkot / Jamnagar / Gandhidham 

i41Pc1I & rdi sr 9Trr iat 1TtiT /Name & Address of the Appellant & Respondent 

M/s Genus Electrotech Ltd., Survey No.43, Meghpar Borichi, Galpadar Road,, Taluka:Anjar, 
District:Kutch,. 

it7 -Ii l'i l91t5I 14T3sINc1I l/ 
Any person aggrieved by this Order-in-Appeal may file an appeal to the appropriate authority in the following 
way. 

'-Jio aj'e il us   IlliTat .- ltlt t Jd 31,  'iie jt tit Xt8r ,1944 41 tlI! 35B 
rf arfr w, 199441 r863Iki IId  41/ 

Appeal to Customs, Excise & Service Tax Appellate Tribunal under Section 35B of CEA, 1944 / Under Section 86 
of the Finance Act, 1994 an appeal lies to:- 

i4ieai ,p,'c. t3ff 1 4.14 *fi441  niir 
't, ifl 4rf 1  1/ 

The special bench of Customs, Excise & Service Tax Appellate Tribunal of West Block No. 2, R.K. Puram, New 
Delhi in all matters relating to classification and valuation. 

'Ij 1(a) *Tt 1T 5P4f _ 4it aj it .T  Jr)t 
q'frw arr itenr 3ii- 'o 41 SiHi '1tt 1/ 

To the West regional bench of Customs, Excise & Service Tax Appellate Tribunal (CESTAT) at, 2"' Floor, 
Bhaumah Bhawan, Asarwa Ahmedabad-380016in case of appeals ether than as mentioned in para- 1(a) above 

a1 i rfltitTal PTtT ie4li 991T t   2001, fztit 6  s  airtr frtrffrit fu ii4 
W' EA-3 TitTPT'u'it TlL*x1  I 543 .eoe t ec,1a $1TlTa4itviI mit 

T9T, 'Tr 5 'i'a T m-f ¶it,5 c'iIa itT 50 'iia 4t Tt'4I 50 i9T1f 'ii itatf 4 itt itt: 1,QOO/- 4, 5,OQO/- 4o 
itii--r 10 000/- ti '[ *iii 14tti,fci 4-1 T 'rTit, itfltti ai-tli rg-i7vrt Iim rT: 

Tit it 5fl.  i 111 ttit i . I a {'et a I 'te TT 1 'i 'i I 11 I i 'te ttr 'rmit, i 't r itit 
 't9T 44TfTr itT iT4tffit at'flfl  i'trpTffiln'ar t iti n.rp' ijf ( a T)flo 3Iflit-Tit 1TT 500/- 'iu iTF 

ji11ita'4t4.1tm.jItleI 1/ 

The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3 / as prescribed under Rule 6 of 
Central Excise (Appeal) Rules, 2001 and shall be accompamed against one wl'iich at least should be 
accompanied oy a fee of Ps. 1 000/- Rs.o000/-, Rs.10,000/- where, amount of 
dutydemand/interestJpenalty/refund is upto 5 Lac. 5 Lac to 50 Lac and above 50 Lac respectively in the form 
of crossed bank draft in favour of Asst. Registrar of branch of any nominated puolic sector bank of the place 
where the bench of any nominated public sector bank of the ,,place where the bench of the Tribunal is situated. 
Application made for grant of stay shall be accompanied by a lee of Rs. 500/- 

alfI"ll 91PTf .1 T3T'fttT, I Iiffi.tfititit,1994 tTiT 86Q)3eI't li11c4l, 1994, iter9(.1)  mid  
imi S.T i sri f  torr ft it . PT4 ii T t8 3FITit 4i j, it  iit (.ijl'it TTi5  '$l  
stiifio ii-h tiJu) al1 'i tititits'iii iterrir, TTitit41T,mM t itrrafrt u'iim Tit(9T,eie 5 tia 'Ti-r 

'L,5 'ba "tt. bIT 50 'iia e'iiit 31iTT 50 tiTit 4 f it'ittr: 1,000/- bI'9, 5,OQO/- e'4 3WbIT 1Q,000/:  "t'b lT 
tTh -T 3 'b 1 tR  i't  r 1ittr bI • ibrPTT(bI5TaT41 lmTa ,iIIq4' Il 4.et 1itit '4t 

 itt 'i-tr bIL'I iIis .5I'fr.. I*IbIT .mii I st'ie tj rtrrf,  itt 11JJ3bI1 It TI9T bIT? itr 
apf)tflit i'3TTi1+lTtrUr 1iai ItitIt I afli  41t 39j7) ji  ill s.l-'Tt 5  bITt 500/- eqr 41 tittnPj 9l."i OTPT m-u 

The appeal under sub section (1) of Section 86 of the Finance Act, 1994, to the Appellate Tribunal Shall be filed 
in quadruplicate in Form S.T.5 as prescribed under Rule 9(1j of ,the Service lax Rules, 1994, and Shall be 
accompanied by a copy of the order appealed against (one ol which shall be certified copy) and should be 
accom,pamed by a fees of Rs. 1000/- where the amount of service tax & interest demanded lii penajty levied of 
Rs. 5 Lalths or less, Rs.5000/- where the amount of service ta' & rnterest demanded & penalty levied is more 
than five lakbs but not, exceeding Rs. Fifty Lakhs, Rs. 10,000/- where the amount of service tax & interest 
demanded & penalty levied is more than fifty Lakhs rupees, in the form of crossed bank draft in favour of the 
Assistant Registrar of the bench of no ated-l?tiblic Sector B?nk of the place where the bench of Tribunal is 
situated. / Application made for gran *.all"b accompanied by a fee of Rs.500/-. 
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(i) 

(C) 

(1) 

(v) 

Ii 3ff1Fnr,19g4 t ittiT 86 r'3F-OTTT3T :2 (2A) ir9i t efl a1)s. ia loi4I, 1994, 'F 9(2) 1 
9(2A) 'O8I 8TftFTF S.T.-7 T T'1 ' ,,', 4 3 ).4 '3 95 3' if. (3P1') rqj' 9i7 rrr 
'iTftr iT9r t 9fiiTT 'eltr F't ('9rT F r-s r' "iu"t kfl 9rfi'rn 3f—  it -a 4jJ  iirZj'9t 3TiTT 1I rf, FTiIrIF cu'-  9[SW/ 
9al T3FTF FTTl ' Th - 9t1I41 -fl 'iifl / 
The appeal under sub section (2) ant 2A) of the section fl  the Finance Act 1994, shall be flied in For ST.7 as 
prescribed under Rule 9 (2) & 9(2A) of the Service Tax Rules, 1994 and shall be accompanied by a copy of order 
of Commissioner Central Excise or Commiesioner, Central Excise (Appeals) (one of which shall be a certified 
copy) and copy of the order passed by the Commissionerauthorizing the Assistant Commissioner or Deputy 
Commissioner of Central Excise/ Service Ta's to file the appeal before the Appellate Tribunal. 
-fl4.n j,F;Feno 9 -ia i'4l.fli trF;. (b-.e)s (ri if TFkiLtF.fi'it e-Ii j'* ifki1F 1944 *t 9TT 
35rrF;irarrF, 1   iiftie ti1. Tr rairf 

ae  TtlTF /TF;7  TF F; 10 'rr9 (10%), FFTTi 1FOp1T9T flt0vi fI, Fr F9T, F;FFF 11lI 1111111ir1 FT 
II IJ, it9 a'v, ifl itt?FrF ¶rraI3 v - ri - 

(i) irpi' 11ti'aiie TF;F 
(ii)  
(iii) iiie '-'1111 Pl-Il4 ''iF 6k '1,r1 'tT 'err - ___ - 9f ilfI Pm F; PTFuFr F,FTF ( 2) 3r1l)w 2014 SIT ' SI"flF 1TfI1FT1 PFiT 1HliftF 

Fit 
For an appeal to be filed before the CESTATI, under Section 3SF' of the Central Excise Act, 1944 which is also 
made apphcable to Service Tax under Section 23 of the Finai'.ce Act, 1994, an appeal against this order shall lie 
before the Tribunal on payment of 10% of the duty deniaptioti where duty or duty and penalty are in dispute, or 
penalty, where penalty alone is in disoue, provided The amount of pre-deposit payable would be subject to a 
ceiling of Rs. 10 Crores, 

Under Central Excise and Service Tax, "Duty Demanded' shall include: 
i) amount determined under Section 11 D; 
ii) amount of erroneous Cenvat Credit taken: 
iii) amount payable under Rule 6 of the Cenvat Credit Rules 

- provided further that the provisions of this Section shall not apply to the stay application and appeals 
pending before any appellate authority prior to the commencement of the Finance (No.2) Act, 2014. 

II. 3lt[: 
Reviioi app icati n to_Gov,rnmenf  pf india: _____ 

F 3TTF9T$T 4IkcI 41141'IT "1. F;3f tr'Tr,9j,'a SI3fI-4 1994 oTr 35EE in'FirFr,,zrit, 
Tmal1,   flt 11aI'-i, 'i- 1iIIO, Pt SII-1, -Th'i TF9, 41-15 4114, 9f-110001,FT)Fr 
1['lIFTTfl / . - . . 
A revision application lies to the Tinder Secretary to the Government of India, Revision Application Unit, 
Ministry of Finance, Department of Revenue, 4th Floor. .Jeevan Deep Building, Parliament Street, New Delhi-
110001. under Section 35EE of the CEA 1944 in respect of the following case, governed by first proviso to sub-
section (1) of Section-35B ibid: 

f.4) f11I41 F;TF'F, li .41It'-r4) 11I'l FT1'fl 'eI'I1 3rtFF;lIII41.1 'Tii TT141 3FF  1'Ii  T1  
iT31F'4I4I11e F; '1'i, PTf#) W3TFFT e'T'I-i, R4) 5N'3111 

- 
In case of any loss of goods, where the loss occurs in transit from a factory to a warehouse or to anoti er factory 
or from one warehouse to another during the course of processing of the goods in a warehouse or in storage 
whether in a factory or in a warehouse 

iFFi u itrF?F,,FT' 3e-iIo tf, 
 TIFF;rmFFT14)!; - - - - 

In case of rebate of duty of excise on goods exported to any country or territory outside India of on excisable 
material used in the manufacture of the goods which are exported to any country or terntory outside India. 

d_:i  
In case ofIgoods'exported outside India export to Nepal or Bhutan, without payment of duty. 

(ii)  

(iii)  

(iv) i -Fir?r ii-nsi -aij'i'i r lirf'im., 
2)',l99tu1Tr io9rrr  

i1TT 
Cr:edit of any duty allowed to be uti1zed towards pdyment of excise duty on final products under the provisions 
of this Act or the Rules made there under such order is passed by the Commissioner (Appeals) on or after, the 
date appointed under Sec. 109 of the Finance )No.2) Act,1993. 

EA  8r r'Ic1 9j (3 f)1l4 44Ia"fl 2001 IH 9rfflP nr 
3TtT i4i 3Wt 31d41 ti-1) T?Tr  i TITrI  9vr 

 TTR-6*t II.1) 

The above application shall be made in duplicate in Form No. EA-8 as specified under Rule, 9 of Central Excise 
(Appeals).  Rules, 2001 withm 3 months ifom the date on which the order sought to be appealed against is 
coimnunicated and shall be accompanied by two copies each of the 010 and Order-In-Appeal. It should also be 
accompamed by a copy of TR-6 Challan evidencing payment of prescribed fee as prescribed under Section 35-
EE of CEA, 1944, under Major Head of Account 

(vi) TtTur 31IPIFITF  111I  FT  O 4 t 'ii'fl rf I 
sai '-ii Fr 20C/- rriir1yT jt', ifrrrrf     it - ii ') itoi ii(r?r  

The revision app,lication shall be accompanied by a fee, of Rs. 200/- where the amount involved in Rupees One 
Lac or less and'Rs. 1000/- where the amount involved is more than Rupees One Lac. 

(D) cFi9rftj..'1 i r'1HIr*9T  tT$I'lFT'TF 
TIT  fl9iei "1RfI I / In case 

if the order coyers variousnumbers of order- in Original, fee for each 0.1.0. should be paid in the,aforesaid 
manner, not withstanding the fact that the one appeal to the Appellant Tribunal or the one application to the 
Central Govt. As the case may be, is filled to avoid scriptoria work if excising Rs. 1 lakh fee o1 Rs. 100/- for 
each. 

(E) Frn9frF .-oioi'lo it? ftPT, 1975, t4 -I 3FT iP3ttTiTF ir'i1 FTpfftir 6.50 FT  
fif 7rr l I TP / 

One copy of application or 0.1.0. as the case may be, and, the order of the adjudicatrng authority shall bear a 
court fee stamp of Rs.6.50 as prescribed under Schedule-I in terms of the Court Fee Act, 1975, as amended. 

(F) 4iii F c'no 9pr T his rTf1rTir (ae f) 11i1), 1982 -?rr ir* irar tftrtr 4111111 
F1l I'11 fFrItT 3fT'T if tqt.i )o l  iio i / - 

Attention is also invited to the rules covering these and other related matters contained in the Customs, Excise 
and Service Appellate Tribunal (Procedure) Rules. 1982. 

(G) 3Pfl'SftF STT?IFTt t 3PiaTfF FTF     Ie 3fF 'i'lz14f Ttllfl i fi', FTff fTfl'F Ii 

www.cbec.gov.in  Te iart J 
For the elaflorate detailed and latest provisions relating to fIling of appeal to the higher appellate authority, the 
appellant may rel'er to the Departmental website www.cbec.gov.ai . 
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:: ORDER IN APPEAL::  

M/s. Genus Electrotech Limited, Survey No. 43, Meghpar-

Borichi, Galapadar Road, Gandhidham (Kutch)-370110 having Central 

Excise Registration No. AABCG9645HXMOO1 (hereinafter referred to 

as "the appellant") filed this present appeal against Order-in-Original 

No. 01 & 02/SUPDT/2017-18 dated 26/02/2018 (hereinafter referred 

to as 'the impugned order') passed by the Superintendent, CGST, 

njar & Bhachau Division, Gandhidham (hereinafter referred to as 

the lower adjudicating authority'). 

2. The brief facts of the case are that the appellant manufactured 

excisable goods and was availing of Cenvat Credit facility under the 

Cenvat Credit Rules, 2004 (hereinafter referred to as "the CCR"); that 

the jurisdictional Range officer at the time of scrutiny of ER-i returns 

filed online by the appellant found that the appellant had cleared 

spare parts "as such" at value, higher or lower than the original 

purchased price and paid duty on the transaction value; that where 

the inputs/raw materials, on which credit had been taken, 

removed/sold at lower rate, the appellant was required to pay Cenvat 

Credit availed on the inputs and when sold at higher rate, the 

appellant was required to pay differential duty. Two Show Cause 

Notices No. (I) C.Ex.AR-V-Anjar/PS/2015-16 dated 20.03.2017 for the 

period from 2010-11 to 2015-16 and (ii) C.Ex.AR-V-Anjar/PS/2015-16 

dated 06.06.2017 for the period 2016-17 were issued demanding 

central excise duty of Rs. 1,33,483/- along with interest and 

proposing imposition of penalty. These two SCNs were decided vide 

the impugned order and demand of central excise duty of Rs. 

1,33,483/- confirmed under Section hA of the Central Excise Act, 

1944 (hereinafter referred to as "the Act") read with Rule 14 of the 

CCR along with interest under Section 11AA of the Act read with Rule 

14 of the CCR and also imposed penalty of Rs. 1,33,843/- upon the 
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appellant under Rule 15 of the CCR read with Section 11AC of the Act 

with reduce penalty option. 

3. Being aggrieved with the impugned order, the appellant 

preferred appeal, inter-a//a, on the following grounds: 

(I) The appellant removed inputs/raw materials as such at a price 

higher/lower than the actual purchased price, however, they paid 

duty on such clearances, which is equal to or more than the credit 

availed on such raw materials, and hence there remains no input 

credit to be reversed. The demand of duty once again on the 

difference of purchase and sale price is not at all sustainable and is 

liable to be set aside. 

(ii) The identical issue had been discussed, in the "Central Excise 

Tariff Conference — Clarifications on technical issues of classification 

and assessment", and the CBEC vide Instruct/on / No. 96/85/2015-

CXI, dated 7-12-2015 has released the minutes of the conference 

held on 28/29-10-2015. The CBEC has clarified that no duty can be 

demanded on the differential value when the goods are sold 'as such' 

at a higher price than the purchase price and when the goods are 

sold 'as such', at a lower price than the purchase price, then the 

entire credit taken on such goods is required to be reversed. Since, 

the appellant has done the same, there cannot be any further 

demand of duty, as demanded in the impugned order. 

(iii) The impugned order issued on a wrong footing that the cenvat 

credit availed wrongly on the inputs/raw materials which never been 

used in or in relation to the manufacturing of the products not the 

same have been sold with their own goods as an accessories, 

whereas each item is integral part of final product and supplied with 

item produced by the appellant, and at the same time on demand, 

extra quantity is also sold or transfer to the appellant's Tamil Nadu 

Unit on stock transfer basis, after reversing the proportionate cenvat 

edit, for manufacturing there at and subsequent sales of finished 

Page 4 of 10 
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good therefrom after levy of duty and taxes as applicable there at by 

raising invoice from Tamil Nadu Branch. 

(iv) The inputs/raw material have been removed as such either at 

higher rate or lower rate than the purchases rate because these 

items sold as spares for which no separate inventory was made and 

sold at average rate and hence, in some cases these average rates 

lower than purchases rate or in some cases average rate higher than 

purchases rate. However, whatever consideration was realised on 

sales thereof, duty has been levied against cenvat credit availed and 

not a single case was noticed for traded item sold "as such" without 

levying the duty in pretext of trading item. 

(v) The appellant submitted that the demand issued invoking the 

extended period, however, the appellant has already declared each 

and every clearance in the ER-i returns, every month and therefore, 

suppression on the part of the appellant cannot be alleged. 

Therefore, the demand of duty, is not at all maintainable beyond the 

normal period of limitation. The appellant placed reliance on the 

judgement of the Hon'ble CESTAT in case of BCH Electric Ltd 

reported as 2016 (344) E.L.T. 469 (Tn. — Chan). 

(vi) The appellant submitted that Circular No. 715/31/2003 dated 

19-5-2013 regarding provisional assessment directing no provisional 

assessment shall be permitted by any officer without entering the 

required details on the system and getting the unique identifier 

number generated by the system. Thus, without following the 

procedure initiation of provisional assessment after limitation period 

is not at all sustainable. 

(vii) The appellant submitted that the SCN issued on incorrect 

figures as per detailed below: 

- Differential assessable value would be Rs. 205.20 instead of Rs. 

2052/- in respect of Item — Accessories for Bill No. 

101067/30.052015. 

I 
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- Items viz. PCB for front panel, STD main board, AV Cable, Card 

Reader, Remote Control sold vide Bill No. 101067/30.05.2015 were 

imported and CVD of Rs 2,43,624[- was paid. When the said items 

were sold, duty © 19.52% was charged, which is more than the 

credit availed and hence, no differential duty is required to be paid. 

- The appellant had not availed cenvat credit on corrugate box 

when purchased but central excise duty was paid when sold vide Bill 

No. 104116/14.11.2015, hence, no differential duty is required to be 

paid. 

- ABS Natural SD-0150 vide Bill No. 104124/16.11.2015 and 

104339/30.11.2015 was sold at higher rate and more duty was paid 

than the cenvat credit taken. No differential duty is required to be 

paid. 

- Bare Copper Wire was purchased from A B Industries, Anand 

which got damaged in transit and insurance claim lodged with 

insurance Co. by handing over 404 of kg damaged goods Vide Gate 

Pass No.1000354 dated 22.06.2015. The said goods vide Bill No. 

106496/23.03.2016 was soid as scrap valued at Rs.1,27,271/-, as per 

the value fixed by the insurance company, by charging excise duty 

and the balance amount was given to the appellant as insurance 

claim of Rs.1,27,260/-. 

(viii) Thus, the appellant paid duty equal to or more than the cenvat 

credit taken whenever the inputs sold at lower price than the 

purchase price. 

(ix) The appellant submitted that extended period cannot be 

invoked as this is not a case of wrong availment of Cenvat Credit by 

selling inputs at lower rate due to the reason of collusion and 

suppression of facts with sole intent to evade duty on sales and 

wrong availment of Cenvat credit rarllcularly when all the returns 

along with details were Wed and periodic department audits for the 

period have already been conducted for last two-three years 

continuously. On limitation, the appellant has a good case, as there is 
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no suppression on the part of the appellant and extended period 

cannot be invoked. 

4. Personal hearing was granted to the appellant on 15.03.2019, 

02.04.2019, 16.04.2019, 02.05.2019, 21.05.2019 but no one 

appeared on any of the given five dates. Despite personal hearing 

notices sent to the Commissionerate, no reply / response received 

and hence, I would like to proceed to decide the appeal. 

Findings:- 

5. I have carefully gone through the facts of the case, the 

impugned order and written submissions made by the appellant. The 

issue to be decided in the present appeal is whether the impugned 

order, in the facts and circumstances of this case, confirmation of 

demand of Central Excise duty of Rs. 1,33,483/- under Section hA of 

the Act read with Rule 14 of the CCR along with interest under 

Section 11AA of the Act read with Rule 14 of the CCR and imposition 

of penalty equal to duty under Section 11AC of the Act is correct or 

not. 

6. I find that the appellant is a manufacturer of excisable goods, is 

registered with central excise department and is availing facility of 

cenvat credit under the Central Excise Rules, 2004. I find that the 

appellant has availed cenvat credit on inputs and cenvat credit of the 

duties paid on the inputs used in, or in relation to, the manufacture 

of the final products is available as per the provisions of Rule 3(1) of 

the CCR. The appellant, however, removed said inputs 'as such' and 

when inputs were removed as such, the appellant was required to 

pay an amount equal to cenvat credit availed in respect of such 

inputs in accordance with Rule 3(5) of the CCR, 2004. The relevant 

portion of said rule is as under: 

75) When inputs or capital goods, on which C'ENVA T credit has 
been taken, are removed as such from the factoiy, or premises 
of the provider of output service, the manufacturer of the final 
products or rpxjdr of output service, as the case may be, 
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shall pay an amoir't equal to tue credit availed in respect of 
such inputs or capital goods and such removal shall be made 
under the cover of an in voice referred to in rule 9: 

F, 

(Emphasis supplied) 

7. The impugned SCNs demanded central excise duty on 

clearance of raw materials/inputs/spare parts 'as such' alleging that 

these goods were cleared at lower value and/or higher value than 

purchase value. I find that in cases of removal of inputs/raw 

materials without undergoing any manufacturing activity, no central 

excise duty is payabe by the appeHant on enhanced value, but the 

appellant is required to reverse cenvat credit taken on such 

inputs/raw materials at the time of purchase of the same, as 

envisaged in Rule 3(5) of the CCR, as discussed above. 

7.1 In view of above, it is clear that the appellant was required to 

pay an amount equal to the credit availed in respect of such inputs or 

capital goods at the time of removal of inputs 'as such' and hence, 

the very basis of SCNs demanding central excise duty is incorrect. I 

find that the appellant contended that they have reversed cenvat 

credit equal to credit taken while removing inputs/raw materials as 

such and department has no allegation in SCNs that the appellant did 

not reverse the cenvat credit availed by them but demanded duty 

more than that. I hold that no demand of central excise duty greater 

than cenvat credit avaed can be made and the appellant has 

correctly followed Cenvat Credit Rules. Hence, the impugned order 

confirming demand of central excise duty is not legally sustainable 

and therefore, I set aside the impugned order. 

7.2 I further find that CBEC vide Circular F. No. 96/85/2015-CX.I 

dated 07.12.2015 has clarified that no duty can be demanded on the 

differential value when .he goods are sold as such at a higher price 

e niriich reads as under 

Page 8 of 10 
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"B32 - Delhi Zone cen vat redIf - cAG Audit - Loss of 
Revenue on clearance of Inputs As Such 

Issue: 
016 audit has raised audit paras for loss of revenue on 
dearance of inputs as such and has suggested amendment in 
ru/es on following grounds. Inputs removed as such are not 
used in the manufacture of final products therefore input credit 
is not admissible under the Cea vat Credit Ru/es 2004. However 
for reversal following changes in ru/es are suggested - 

(a) Zn case of removal of inputs as such, at a price lower 
than the one at which it was received, a manufacturer should 
reverse Cen vat credit taken on the inputs at the time of receipt 
on the factory. 

(b) In case inputs removal as such at a price hi'her than 
the purchase pr/ce, the manufacturer should reverse the credit 
taken initially from the Cen vat account and pay duty on the 
differential value from the account current. 

Rule 3(5) of the CENVA T Credit Rules, 2004 provide for 
payment of an amount of credit availed in respect of inputs or 
capital goods removed as such. The position was however 
different prior to 1-3-2003 before issuance of notification no. 
13/2003-C. E. (N. T.), dated 1-3-2003, when on removal of 
inputs or capital goods as such, a manufacturer was required to 
pay an amount equal to the duty of excise 1ev/able on such 
goods at the rate appilcatie on the date of such removal and 
on the value determined under section 4 or Sect/on 4A of the 
Central Excis-e Act 1944, as the case may be. The view of the 
audit is that pro visions of rule 3(5) of the CENVA T Credit Rules, 
2004 can be misused and are being misused. The intention of 
audit is to bring this to the notice of the Government for the 
remedial action by amendment in the rules. 

Discussion & Decision: 
The conference conduded after discussion that the audit paras 
raised by CAG are not acceptable both on the grounds of merit 
and equity. On grounds of equity, any rule which prescribes 
reversal on the basis of transaction value only when the selling 
price is hiqher and not when it is lower is not likely to stand 
judicial scrutiny. Further, Central Excise duty is a duty on 
manufacture of goods. In case of clearance of inputs or capital 
goods as such there is no manufacture involved. The maximum 
reversal of credit which the department can demand is the 
credit which was taken on receipt of inputs/capital goods. Any 
demanaiët/an the amount of credit taken would not 

\ 
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stand judicial scrur!nv  as it would amount to demanding Central 
Excise duty on an activity which is not manufacture. The audit 
objection is accorthhgiy not accepab/e and reply to the same 
may be given suItab/)/. 

(Emphasis supplied) 

8. In view of above. 1 set asde the impugned order and allow 

appeal filed by the appeant. 

S. 314)1id Cc1N1 1 4t d1  3t T IYIU iYcic1 c14 i.ii 

3ikll 

9. The appea' fUed by the appeHant stand disposed off in above 
terms. 

c9U5, 

By R.P.AD.  
To,  

(I4c?) 

1Io1 31T4c1 (3i4i) 

M/s. Genus Electrotecn Umited, - iè 
Survey No. 43, Meghper _____ _____ 

Borichi, Galapadar Road, 
Gandhidham -370110 
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