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Arising out of above mentioned 010 issued by Additional/]oint/Deputy/Assistant Commissioner, Central Excise/ST / GST,
Rajkot / Jamnagar / Gandhidham :

FftaFal & WioaTsT #1719 UF a7 /Name & Address of the Appellant & Respondent :-

M/s Genus Electrotech Ltd., Survey No.43, Meghpar Borichi, Galpadar Road,, Taluka:Anjar,
District:Kutch, .
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Any person aggrieved by this Order-in-Appeal may file an appeal to the appropriate authority in the following
way.
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Alp eal to Customs, Excise & Service Tax Appellate Tribunal under Scction 35B of CEA, 1944 / Under Section 86
o 8’16 Finance Act, 1994 an appeal lies to:-
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The special bench of Customs, Excise & Service Tax Appellate Tribunal of West Block No. 2, R.K. Puram, New
Delhi'in all matters relating to classification and valuation.

T T 0, B L 0 A e g e e e )

To the West regional bench of Customs, Excise & Service Tax Appellate Tribunal (CESTAT) at, 274 Floor,
Bhaumali Bhawan, Asarwa Ahmedabad-380016in case of appeals cther than as mentioned in para- 1(a) above
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The aglpeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3 / as prescribed under Rule 6 of
Central Excise g&ppeal) Rules, 2001 and sh be accompanied against one which at least should be
accompanied y a fee of _Rs. 1,000/-  Rs.5000/-, Rs.10,000/- where  amount _ of
dutydemand/interest/penalty/refund is upto 5 Lac., 5 Lac to 50 Lac and above 50  Lac respectively in the form
of crossed bank draff in favour of Asst, Kegistrar of branch of any nominated public sector bank of the place
where the bench of any nominated public séctor bank of the place_ where the bench of the Tribunal is situated.
Application made for grant of stay shall be accompanied by a fee of Rs. 500/ -
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The apgeal under sub sectign (1) of Section 86 of the Finance Act, 1994, to the Appellate Tribunal Shall be filed
in quadruplicate in Form S.T.5 as prescnibed under Rule 9(1) of the Service Tax Rules, 1994, and Shall be
accompanied by a copy of the order a%pealed against {one of which shall be certified ccg)%b and _ shoul
accompanied by a fee§of Rs. 1000/- where the amount of service tax & interest demande penalty levied of
Rs. 5 Lakhs or’less, Rs.5000/- where the amount of service tax & interest demanded & penalty levied is more
than five lakhs but not exceeding Rs. Fu"g Lakhs, Rs.10,000/- where the amount of service tax & interest
demanded_& penalty levied is more than fifty Lakhs rupees, in the form of crossed bank draft in favour of the
Assistant Registrar of the bench of no ated-Public Sector Bank of the place where the bench of Tribunal is
situated. / Application made for granj "be accompanied by a fee of Rs.500/-.
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The apgeal under sub section {2) and [24; ¢f the section 36 th= Finance Act 1994, shall be filed in For ST.7 as
prescribed under Rule 9 (2) & 9(24) of the Service Tax Rules, 1994 and shall be accompanied by a copy of order
of Commissioner Central Excise or Commizsioner, Cential Excise (Appeals) (one of which shall be a certified
copy) and copy of the order passed by the Commissionerauthorizing the Assistant Commissioner or Deputy
Commissioner of Central Excise/ Service Tex to file the appeal before the Appellate Tribunal.
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33F of the Central Excise Act, 1944 which is also
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For an appeal to be filed before the CESTAY, under Seciio
made applicable to Service Tax under Section 83 of the Fi Act, 1994, an appeal against this order shall lie
before the Tribunal on payment of 10% of the duty demandsd wiere duty or duty and penalty are in dispute, or
penalty, where penalty alone is in disou*e, pravided the amount of pre-deposit pavable would be subject to a
ceiling of Rs. 10 Crores, ) -
Under Central Excise and Service Tax, “Duty Demanded” shall include :
1) amount determined under Section 11 D;
11) amount of erroneous Cenvat Credit taken;
(i) amount payable under Rule 6 of the Cenvat Credit Rules
- provided further that the provisions of this Section shall not apply to the stay application and appeals
pending before any appellate authority prior to the commencemenst of tge IXinance (No.2) Rct, 2014.
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A revision %pphcauon lies to the Under Secretar% to the Government of India, Revision Application Unit,
Ministry of Finance, Department of Revenue, 4th ¥loor. .Jeevan Deep Building, Parliament Street, New Delhi-
1100071, under Section 3SEE of the CEA 1944 in respect of the foliowing case, governed by first proviso to sub-
section (1) of Section-35B ibid:
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In caSe of any 16ss of goods, where the loss occurs in transit from a factory to a warehouse or to another factory
or from one warehouse to another during the course of processing of the goods in a warehouse or in storage
whether in a factory or in a warehouse
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In case of rébate of duty of excise on goods exported to any country or territory outside India of on excisable
material used in the manufacture of thé goods which are experted to any country or territory outside India.
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In case of goods exported outside India exnort t¢ Nepal or Bhutan, without payment of duty.

AT IeTg 5 FeTET 95 3 A 5 (0 5 57E BT T wee vE T (9T WAL ¥ O e 1 w7 o i apeer
AT m(ﬁ‘ﬁ?}%m%ﬁa‘gﬁ AW (= 2),1598 FY 91T 109 F FrOT Fae Sy w5 ATE SEr auEATE Y 97 97 718 7 9

T gl

Credit of any duty allowed to be utilized towards payment of excise duty on final products under the provisions
of this Act or the Rules made there under such order is passed by the Commissioner (Appeals) on or after, the
date appointed under Sec. 109 of the Finance (No.2} Act, 1998.
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The ab/ove application shall be made in duplicate in Form No. EA-8 as specified under Rule, 9 of Central Excise
{Appeals) Rules, 2001 within 3 months ffom the date on which the order sought to be appealed against is
communicated and shall be accompanied by two copies each of the OIO and Order—In-Apge It should also be
accompanied by a copy of TR-6 Challan evidencing payment of prescribed fee as prescribed under Section 35-
EE of CEA, 1944, undér Major Head of Account
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The re(zision application shall be accompanied by a fee of Rs. 200/- where the amount involved in Rupees One
Lac or less an(rl) %S. 1000/- where the amount involved is more than Rupees One Lac.

f2 397 ey H FE A AL T TUTHL 2 7 TIF T WBW F T 9 T7 AT, STk & A Bt s iRy e T F A g
o Y FraT ot "gg{m%ﬁqwﬁaﬁswfﬁﬁqﬁ TTTROT 3R T AdTer AT AT HEHIT BT U ATAEA FA1 At €1 / In case
if the order covers variousnumbers of order- in Original, fee for each Q.1,0. should be paid in ,the.a_foresald
manner, not withstanding the fact that the one apgeal to the Appellant Tribunal or the one application to the
Cenﬁral Govt. As the case may be, is filled to avoid scriptoria work if excising Rs. 1 lakh fee of Rs. 100/- for
each.
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ne copy of application or O.1.O. as the case may;)be, and the order of the adjudicating authority shall bear a
court feé stamp of Rs.6.50 as prescribed under Schedulc-I in terms of the Court Fee Act,; 1975, as amended.
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Attention is also invited to the rules covering these and other related matters contained in the Customs, Excise
and Service Appellate Tribunal (Procedurs) Rules, 1982.
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For the elaborate, detailed and latest ?rovjsior;s relating to filing of appeal to the higher appellate authority, the
appellant may refer to the Departmental website www.cbec.gov.1n

<

CcO



> Je

& Jo |

Appeal No: V2/23/GDM/2018-19

~

S
:: ORDER IN APPEAL ::

M/s. Genus FElectrotech Limited, Survey No. 43, Meghpar-

Borichi, Galapadar Road, Gandhidham (Kutch)-370110 having Central
 Excise Registration No. AABCG9645HXM001 (hereinafter referred to

as “the appellant”) filed this present appeal against Order-in-Original
No. 01 & 02/SUPDT/2017-18 dated 26/02/2018 (hereinafter referred
to as ‘the impugned order’) passed by the Superintendent, CGST,

Anjar & Bhachau Division, Gandhidham (hereinafter referred to as

‘the lower adjudicating authority’).

2.  The brief facts of the case are that the appellant manufactured
excisable goods and was availing of Cenvat Credit facility under the
Cenvat Credit Rules, 2004 (hereinafter referred to as “the CCR"); that
the jurisdictional Range officer at the time of scrutiny of ER-1 returns
filed online by the appellant found that the appellant had cleared
spare parts “as such” at value, higher or lower than the original
purchased price and paid duty on the transaction value; that where
the inputs/raw materials, on which credit had been taken,
removed/sold at lower rate, the appellant was required to pay Cenvat
Credit availed on the inputs and when sold at higher rate, the
appellant was required to pay differential duty. Two Show Cause
Notices No. (i) C.Ex.AR-V-Anjar/PS/2015-16 dated 20.03.2017 for the
period from 2010-11 to 2015-16 and (ii) C.Ex.AR-V-Anjar/PS/2015-16
dated 06.06.2017 for the period 2016-17 were issued demanding
central excise duty of Rs. 1,33,483/- along with interest and
proposing imposition of penalty. These two SCNs were decided vide
the impugned order and demand of central excise duty of Rs.
1,33,483/- confirmed under Section 11A of the Central Excise Act,
1944 (hereinafter referred to as “the Act”) read with Rule 14 of the
CCR along with interest under Section 11AA of the Act read with Rule
14 of the CCR apd»_als.o imposed penalty of Rs. 1,33,843/- upon the

ol —
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appellant under Rule 15 of the CCR read with Section 11AC of the Act

with reduce penalty option.

3. Being aggrieved with the impugned order, the appellant
preferred appeal, /inter-alia, on the following grounds:

(i) The appellant removed inputs/raw materials as such at a price
higher/lower than the actual purchased price, however, they paid
duty on such clearances, which is equal to or more than the credit
availed on such raw materials, and hence there remains no input
credit to be reversed. The demand of duty once again on the
difference of purchase and sale price is not at all sustainable and is
liable to be set aside.

(i) The identical issue had been discussed, in the “Central Excise
Tariff Conference — Clarifications cn technical issues of classification
and assessment”, and the CBEC vide Instruction F. No. 96/85/2015-
CX.I, dated 7-12-2015 has released the minutes of the conference
held on 28/29-10-2015. The CBEC has clarified that no duty can be
demanded on the differential value when the goods are sold ‘as such’
at a higher price than the purchase price and when the goods are
sold ‘as such’, at a lower price than the purchase price, then the
entire credit taken on such goods is required to be reversed. Since,
the appellant has done the same, there cannot be any further
demand of duty, as demanded in the impugned order.

(iii) The impugned order issued on a wrong footing that the cenvat
credit availed wrongly on the inputs/raw materials which never been
used in or in relation to the manufacturing of the products not the
same have been soid with their own goods as an accessories,
whereas each item is integral part of final product and supplied with
item produced by the appellant, and at the same time on demand,
extra quantity is also soid or transfer to the appellant’s Tamil Nadu
~Unit on stock transfer basis, after reversing the proportionate cenvat

credit, for manufacturing there at and subsequent sales of finished

Page 4 of 10
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O
good therefrom after levy of duty and taxes as applicable there at by

raising invoice from Tamil Nadu Branch.

(iv) The inputs/raw material have been removed as such either at
higher rate or lower rate than the purchases rate because these
items sold as spares for which no separate inventory was made and
sold at average rate and hence, in some cases these average rates
lower than purchases rate or in some cases average rate higher than
purchases rate. However, whatever consideration was realised on
sales thereof, duty has been levied against cenvat credit availed and
not a single case was noticed for traded item sold "as such” without
levying the duty in pretext of trading item.

(v) The appellant submitted that the demand issued invoking the
extended period, however, the appellant has already declared each
and every clearance in the ER-1 returns, every month and therefore,

~ suppression on the part of the appellant cannot be alleged.

Therefore, the demand of duty, is not at all maintainable beyond the
normal period of limitation. The appellant placed reliance on the
judgement of the Honble CESTAT in case of BCH Electric Ltd
reported as 2016 (344) E.L.T. 469 (Tri. — Chan).

(vi) The appellant submitted that Circular No. 715/31/2003 dated
19-5-2013 regarding provisional assessment directing no provisional
assessment shall be permitted by any officer without entering the
required details on the system and getting the unique identifier
number generated by the system. Thus, without following the
procedure initiation of provisional assessment after limitation period
is not at all sustainable.

(vii) The appellant submitted that the SCN issued on incorrect
figures as per detailed below:

- Differential assessable value would be Rs. 205.20 instead of Rs.

2052/- in respect of Item - Accessories for Bill No.

101067/30.05.2015. | |
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6 .
- Items viz. PCB for front panel, STD main board, AV Cable, Card

Reader, Remote Control sold vide Bill No. 101067/30.05.2015 were
imported and CVD of Rs. 2,43,624/- was paid. When the said items
were sold, duty @ 19.52% was charged, which is more than the
credit availed and hence, no differential duty is required to be paid.

- The appellant had not availed cenvat credit on corrugate box
when purchased but central excise duty was paid when sold vide Bill
No. 104116/14.11.2015, hence, nc differential duty is required to be
paid.

- ABS Natural SD-0150 vide Bill No. 104124/16.11.2015 and
104339/30.11.2015 was sold at higher rate and more duty was paid
than the cenvat credit taken. No differential duty is required to be
paid.

- Bare Copper Wire was purchased from A B Industries, Anand
which got damaged in transit and insurance claim lodged with
insurance Co. by handing over 404 of kg damaged goods Vide Gate
Pass N0.1000354 dated 22.06.2015. The said goods vide Bill No.
106496/23.03.2016 was soid as scrap valued at Rs.1,27,271/-, as per
the value fixed by the insurance company, by charging excise duty
and the balance amocunt was given to the appellant as insurance
claim of Rs.1,27,260/-.

(viii) Thus, the appellant paid duty egual to or more than the cenvat
credit taken whenever the inputs sold at lower price than the
purchase price.

(ix) The appellant submitted that extended period cannot be
invoked as this is not a case of wrong availment of Cenvat Credit by
selling inputs at lower rate due to the reason of collusion and

suppression of facts with sole intent to evade duty on sales and

wrong availment of Cenvat credit particularly when all the returns

T along with details were filed and periodic department audits for the

period have already been conducted for last two-three years
~continuously. On limitation, the appeliant has a good case, as there is

N
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no suppression on the part of the appellant and extended period

cannot be invoked.

4.  Personal hearing was granted to the appeliant on 15.03.2019,
02.04.2019, 16.04.2019, 02.05.2019, 21.05.2019 but no one
appeared on any of the given five dates. Despite personal hearing
notices sent to the Commissionerate, no reply / response received

and hence, I would like to proceed tc decide the appeal.

Findings:-

5. I have carefully gone through the facts of the case, the
impugned order and written submissions made by the appellant. The
issue to be decided in the present appeal is whether the impugned
order, in the facts and circumstances of this case, confirmation of
demand of Central Excise duty of Rs. 1,33,483/- under Section 11A of
the Act read with Rule 14 of the CCR along with interest under
Section 11AA of the Act read with Rule 14 of the CCR and imposition
of penalty equal to duty under Section 11AC of the Act is correct or
not.

6. Ifind that the appellant is @ manufacturer of excisable goods, is
registered with central excise department and is availing facility of
cenvat credit under the Central Excise Rules, 2004. I find that the
appellant has availed cenvat credit on inputs and cenvat credit of the
duties paid on the inputs used in, or in relation to, the manufacture
of the final products is available as per the provisions of Rule 3(1) of
the CCR. The appeliant, however, removed said inputs ‘as such’ and
when inputs were removed as such, the appellant was required to
pay an amount equal to cenvat credit availed in respect of such
inputs in accordance with Rule 3(5) of the CCR, 2004. The relevant
portion of said rule is as under: |

"(5) When inputs or capital goods, on which CENVAT credit has
been taken, are removed as such from the factory, or premises
of the provider of output service, the manufacturer of the final
products or /g/rgﬁgg of output service, as the case may be,

Ay
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shall pay an amount equal to the credit availed in respect of
such inputs or capitai goods and such removal shall be made
under the cover of an invoice referred to in rule 9:

14

(Emphasis supplied)

7. The impugned SCNs demanded central excise duty on
clearance of raw materials/inputs/spare parts ‘as such’ alleging that
these goods were cleared at lower value and/or higher value than
purchase value. I find that in cases of removal of inputs/raw
materials without undergoing any manufacturing activity, no central
excise duty is payable by the appeliant on enhanced value, but the
appellant is requirec¢ to reverse cenvat credit taken on such
inputs/raw materials at the time of purchase of the same, as

envisaged in Rule 3(5) of the CCR, as discussed above.

7.1 In view of above, it is clear tnat the appellant was required to
pay an amount equail to the credit availed in respect of such inputs or
capital goods at the time of removal of inputs ‘as such’ and hence,
the very basis of SCNs demanding central excise duty is incorrect. I
find that the appellant contended that they have reversed cenvat
credit equal to credit tzken while removing inputs/raw materials as
such and deparrment has no allegation in SCNs that the appellant did
not reverse the cenvat credit availed by them but demanded duty
more than that. I hold thai no demand of central excise duty greater
than cenvat credit availed can be made and the appellant has
correctly followed Cenvat Credit Rules. Hence, the impugned order
confirming demand of central excise duty is not legally sustainable

and therefore, 1 set aside the impugned order.

7.2 I further find that CBEC vide Circular F. No. 96/85/2015-CX.I
dated 07.12.2015 has clarified that nc duty can be demanded on the
differential value when the goods arae sold as such at a higher price
than the purc /aé\/@;"fmﬂwmch reads as under:

;& :
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"B.32 - Delhi Zone - Cenvat (redit - CAG Audit - Loss of
Revenue on Clearance of Inputs As Such

Issue:

CAG audit has raised audit paras for loss of revenue on
clearance of inputs as such and has suggested amendment in
rules on following grounds. Inputs removed as such are not
used in the manufacture of final products therefore input credit
is not admissible under the Cenvat Credit Rules 2004. However
for reversal following changes in rules are suggested —

(a) In case of removal of inputs as such, at a price lower
than the one at which it was received, a manufacturer should
reverse Cenvat credit taken on the inputs at the time of recejpt
on the factory.

(b) In case inputs removal as such at a price higher than
the purchase price, the manufacturer should reverse the credit
taken initially from the Cenvat account and pay duty on the
differential value from the account current.

Rule 3(5) of the CENVAT Credit Rules, 2004 provide for
payment of an amount of credit availed in respect of inputs or
capital goods removed as such. The position was however
different prior to 1-3-2003 before issuance of notification no.
13/2003-CE. (N.T.) dated 1-3-2003, when on removal of
Inputs or capital goods as such, a manufacturer was required to
pay an amount equal to the duty of excise leviable on such
goods at the rate applicable on the date of such removal and
on the value determined under section 4 or Section 4A of the
Central Excise Act 1944, as the case may be. The view of the
audiit is that provisions of rule 3(5) of the CENVAT Credit Rules,
2004 can be misused and are being misused. The intention of
audit is to bring this to the notice of the Government for the
remedial action by amendment in the rules.

Discussion & Decision:

The conference concluded after discussion that the audit paras
raised by CAG are not acceptable both on the grounds of merit
and equity. On grounds of equity, any rule which prescribes
reversal on the basis of transaction value only when the selling
price is higher and not when it is lower is not likely to stand
judicial scrutiny. Further, Central Excise duly is a duty on
manulacture of goods. In case of clearance of inputs or capital
goods as such there is no manufacture involved, The maximum
reversal of credit which the department can demand is the
credit which was taken on recejpt of inputs/capital goods. Any

el
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demand. @Mgﬂ the amount of credit taken would not
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stand judicial scrusiny 2s i wouid amount to demand/nq Central
Excise duty on an activity which is not manufacture, The audit
objection is accordingly not accep:able and reply to the same
may be given suitabiy.”

(Emphasis supplied)

8. In view of above. i set aside the impugned order and allow

appeal filed by the appeilant.

Q. UGl EaRT T3F I a5 N &7 ICRT IRIFT Ak I fmar
ST &

9. The appeal filed &y the apgellant stand disposed off in above
terms.
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