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ui5'Ni't Ee, WIITP 5fl. ('), 
Passed by Shot Kumar Santosh, Principal Commissioner (Appeais)Rajkot 

apT;- W/ W/ sor/ i't ae'-or, 'o-avt T;tg/ ro/s'-j s'xo, 

---.c / .O-jio /er10T'bT TT; a'i'sc .s, i aeef / 

Arising out of above mentioned 010 issued by Aciriiticnai/Joint/Deouty/Assistant Coot issioner, Central Excise/ST / GST, 

R)iot / janinagar / Gantihidhatn 

itv & l5i SIT 9TTT1SIThT /Narne & Address of the Appellant & Respondent 

MIs ldanl Wilnar Limited, Vi1age-Dhrb,Muntha, Kitch-37O42i,. 

— -WI -' I '-r -a -t '- SI - '- 'T TWIT / or WI SI WI - '' r I SI / 
Any person aggrieved by this Order-an-Appeal i2iay file an appeal to the appropriate authority art the following 
war. 

a,:s TSIi5I1,  ai0iaoiis. ro'ic, act apTPt. jr- iTiSJ1arWI,1944 TT51TW35B c- 
tTpTSIiT;b in , 1994WI0WI 86SI10WI, 01:an 

Anpeal to Customs, Excise & Service Tax Appellate Tribunal under Section 35B of CEA, 1944 1 Under Sectaon 86 
of the Ftnance Act, 1994 an appeal lies to:- 

.'55d .1 fi-ci--  awi, -t0s nar-i aS. i' l- wi-:fi'i: PT sf)o, o-e SSISSI. '( 2, 
a s a;,9WIWISIT,WIsoSITSITaI a  1/ - 

The soecial bench of Customs, Excise & Service Tax Anoellate Thbunal of West Block No. 2, RE. Puram, New 
Delhi in all matters relating to classification and valuaubi. 

arnp1(aTgtnSI1T 5. .5ofl SWIll -'-I ci--s P5TWI i-ctctuO TWIT 
'tipT wils'II x.I,.:a'1114 tIN, ss'41'ii N'1I aoiicti tI-lNct- ;f WIStT'so-i WI 

To the West regtonai bench of customs, Excrse & Servace Tax Appellate Tribunal (CESTAT) a, 2' Floor, 
Bnauma1 Ehawan, Asarwa Ahmeaaba-380O 16in case of appeals other than as mentioned in para- 1 (a) above 

alerts -'rtWITWISIITWI IPTItI i-cap s  ITTc0 - j TitI m, 1) 
or-. EA-3 WIWIOT1STWI I-5J SITSTSITFSI' . SIWI Ce TSI 

5 ,5 WI 50 wiT WI WII 50 
ST ST l0C00/eorSIra iRRTaiSISIrITfFWIWIi anee ag 

-e rai SITTI 
°iiiSI s-n: -us' artrll5 I 5  SIT aTrra9k 

C 5-'I C 'II i/ 

The appeal to the Aupellate Tribunal shell be filed in quadrupiicate in form EA-3 / as palescribed under Rule6of 
Centrai Excase Appeal) Rules, 2001 and shall be accompamed against one wnich, at least shoui ce 
accompanied by a fee of Rs. 1,000/- Rsa000/-, Rs.10,000/- wnere amount - of 
diats-demand/anterest 'penalty/remna ix upto a Lac. p Lac to aD Lac and above a0 Lac respectively n the tome 
01 crossea bank arar in favour of Asst. Regastrar o branch of any nominated oubhc sector bank of the place 
spere ne oenc- o ary no-'-i"ated OLD c sec o oank of  the o ace sde"e e uech c re ThDL-1a is  siLuated 
Application made for grant of stay shall be accompanied by a fee of Rs. 500/- 

iP1TTS'- 1p5,  PTIT, i#  l994ESlT86(4)SIatITT1-ITisooi ,-ctil, 
A r'---r-R-O- -- -  - -ct- T; T cRrSI 

aa,o',E- sot SIlTS") wi  SISISI SIR T '-II'l WIT SI-- SITeI,ea WI WI/tIl- ' ini a SITs SIT a-it 
ST 50 SIR WI. 1-SI iTS'S' 50 SIR cR7  SI' SITSISI SI  ST WI91: 1,000/- 5,000/- -'ia al'4SIT !Q,OOO/ SITS' SiT 

IS' ' Wot 1-WI WIDT N WITWPTTS J' WI .-liil °'STTIT-I L rt J -1: ,.-'- 1-WI F -l - -Is- 1" WISIWT .lT 
-in -c ST WI - I I 01cR a I - WI TR 'WIT a i -  I wiT W TWI ITT .- i i - ' 'WIT a is 

SIWISTIT s/'l':s -s:s:ihSIWI 4d1  CITSIT f&f9'  I TItTIT NTSTI (ST N'fSI) SI T,  StIscd-ITS' SI ITS' 500/- WI' SIT Walt'S 1)[05,  et: WIT 
WI. 1/ 

The apeaJ under sub section (1) of Section 86 of the Finance Act, 1994, to the Aopeflate Tribunal Shall be flied 
In quanruplicate in Form ,$T.5 as prescrioed under Rule 9r) of the Servece Tax Rules, 1994. anu Shall be 
accompanlen by a copy os the order annealea against (one of wrlicn shall be certified copy) and shoutd, cc 
accom,oanted by a lees of Rs. 1000/- v/here me amount or service tax & anterest aemanden '& pgnalty ievlea of 
Rs, a Laid'as or less, Rsm000/- where the amount of servtce tax & interest demandeo & penaltY aevien as more 
than live takhs out not ec,eeairig Es. Fifty uai-chs, Es 10,000/- wriere inc amount ol servIce tax & interest 
demanded & penalty levica Is more man tiny Laths rupees, an the form of crossed bank draft in tavour of the 
P ssis ant Regis -a'- of be oend- a no-n -'aped Pubuc gector Barc oi Inc p ace .'he-e oPe DeWIC Ot T'ibL.al  5 
satuate0. / Applacanon mane for grant oa stay snail be accompanteo. by a Ice of Rs,a00/-. 

WI -i)s.oe'c:, 2001, 1TT 6 SI Np'ictlSI::cn ISITf WI 
SISITIT. SI5Tacsct S5TISIW,TeSITTSIi-WIetIi-fl cR1- 
SIR 5pT 1 5TWIa1-' 1,00/- ris, 5,030/- 
SIT i-ctn:-, cR1-SlIT bIde 4RIWI. i 9115T v,  
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Sn' tr' 86 (,2A) 0' rSn nsa STTSn, i5.ni, 1994. f -n'cr 9(2 0' 
92A)  -- S 7'- - 

ac"'e s a sec10 121  an" o '' e o 8"' "e ,nanco Ac 29-' sr's., c" f e' "or '1 
nresc- °'er .,"ae R. 9 C S 912A C" .ee Sc r 90_ sr'a cc acco-'ca'-iec c a co" 0 o er 
o C ssone" Ce-' "a "s o"Cu"' SsO a" Oh" " _'\cse (ipsamS)  1ane 0r1 
coos arc, coos o n'e om" rassd c en" Co "'r" ss n"-' "o-z '-g ie Ass SLanL Co"- ss  ,"i"-' 3r TIll" 
Co-''-- ss or"-' o Ce'-,rm Oho so! Se-  c "Ohx o ano" o" em r'e -'ooe ate iou-n, 

I 0'T0" TI -''-' n' -i""-" 94 "0' 
350'2 0' O-'."-', s-s T0'0', 1991 cmt 830' 8'SnSn -is"-- Sn SnSnS'T. en' a nat anna-i 
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- — — C 9 - 
(iT) 

iT-i- 21 tIn') 201,0' SnOT ail-i"l A,s.!' 150' 
- S ''j ".5: 

F'or an aea1 to be (lIed before the CESI'AT. uruler Section 1152' of the Central Excise Act, 1944 which is also 

oe"o"- 3-c " cr'a, an cat'-"-e o 0th o -i" c ' ce'ar' ," "—e o,a an ax arc ne"'at are 'dsc, a 0" 
aae aoc.cao e o S""' '0' "'ax roe" S'" o-' 8 a" ±' "'arc" -'c 99' an apr'ea aga-s S oar"-' s"a.) 1 

oera ", "em ice"ai alm'e s - o spe e -"'os ceo '15 an-o,-i of me dears eatao e uo. C " St o c 
c 'g Es C 

"ce- Ceo a '-xc s" and S" Ce "'a u" 1TI""-anoec, sra.I 'c oe 
amount determined under Section 11 0: 
amount of erroneous Cenvat Credit taken: 

(iii) amount navabie under Rule 6 of the Cenvae Credit Rules 
oar oea In,-t"er a cc IS 3"S 01 Ir' s Sec c-' s'-a 001 appis 0 me stat acaxcaL an asia aooeas 

pendin before any an'cellate authority prior to the commencement of the FInance (No.2) Act, 2614. 

sti'(i'i &.s' 
(C) evisioa a iication to ve''en of  ac11: 

- I 'r 1- - - — j i29- Sn Tn' 3nFIE  0' '- Sn -0" 
tIT r'm0'.2'50'1O ,  a c-iC, "I -i--. 0' 0'T 0', -'. NT - TT, 0'S n'°ic- 10301. TITST 

Am son apolcaLan c-i c e -'o" c""an' o Cc'--eat o ma Ret so-' O01CCL i 
Ivi-"srsc "irarce  )arar-"e- n See-am" -. a" ,..ecanDe"oBcc'g 0as'a",m,S ee \" 
1 000 nc.e' Sec o-' G5Oh 0" 1-c CA ---"'st,ec o" -ecot -'-g case go\ei  at ar a-ct so os 'a 
section (1) of Section-SOB :bid: 

• ,I.,,_ ,rz'Tcn'n'ri0'n'--,., ,- - , T1rar-.,',l,- 
(i) 

0' 9W-"-" 0 / 
o case c ans loss a gears -"—e ,.ne loss ccc "S I rs 0'- a ac an 10 a uarenaxs" o" to a.co Ce" tac an' 

or from can warenouse to anot.nem aurtog tine course a.: oroceSs:ng ci tue goons tn a warehouse asic storage 
wnetner in a ac4orc or In a Ivarenouse 

(ii) ((ldl 
"'am iiwT5'T0'Snv,. / - - 

I- case o -eba e a" ax 1 0 excise an goous e '-as ax c an ocu-'rt as tan ort a,. sac '-'c's o no exc'sao e 
material used in the maliufacture of the goods slOuch are exported to'h.nv countrO or terrItory outsIde india. 

''  '50' " an9"'0' FT - -'0' - -' m' - 'll Tn'fl' Ni / 
In case of'goodsexported outside Ind:a export to Nepal or Ehutan. nithout pasment of duty. 

(iv) ' '""'--'r'-5 
01551015, (a50n0' N- -'n c-5'v (-i' 2".19I'S 505150 1090 'is-i 0050 '1:'i'9 91550 HHS,S50' STSO0'0'Sn51'91'515 
-i, 
C-eoi Oc ai t du't ai at cc o an sec ot arcs pai'-e" o cxc sea Is on '-ai proc.ucrs c-ac" _oe p"ovis o'95 
o r' s Ac1 o" toe Eu es -1a0 toe-c ..-'dc" s,,c" o-Oer is -osssec D 3-c Commissioner ti n'ceais( or as a as Lie 
date appointed under Sec. 109 of the Finance No.2) Act.'1998. -' 

r-'l--. 5 0'tNt90'r0'T0500'tEA-8Sn 50Trrt' i- 5150 '5O-115-'.2001,0"90'5"." (.12Ri 
F 'i A I 3 m 0' 9 'i" [,-) - -' I - I' -" 0 '-I 50 I 1" SnOt I" 

'OJ "T 9TT.-015500' Oti5'l' -1'35 T'Il 0"'--i '0'T0' fls"' 
)0'''! / 

Tar aooee apr canon s'a cc made " ci care to cr'-i Ho CA 8 as speciflea unue" S-nie 9 o e' an Exc se 
(Aonealsl Ruies. 2001 tt:thm 3 months rrom tue Gate CII twitch the oraer souakt to be appealed aamst is 
canriwi-licatec nra s-mi cc acco-roar"ec ot s o coo "s cans' o" ee 010 arc 0-ac To An3-eal s"'ou C aso oe 
acco-'oar ed as a cooi o "50 6 C-a a ns ce-c g pav'm'- a c"esc"oec tee as mesas ccc itod'— Sec o 35 
EE of CEA, 19-14. under TIda(or Head ofAccotirm). - 

(vi) co0'ranii nana0'5TtT -5, -- 500' NT s- Sn am, 0'TSn-: . . - - 
- - "0'0 "0" 0"'' 23" / 0" - - PT"' - - - - - Sn 

1000 -/Snl'--i' -". .. 'I - 
T art s oh aopTica,too sa. oe acconar' ea a a e o Ho 200/ t i ear 5e amno -t ir'\0  ten in S pans 0 
Lao or less asi50s. 1000/- u-nero the a±aunt rHolved IS more than Rupees One Lao. 

(D) aftnasrnainSnir aar9:0'FIr 
1 -"JJ"50 

f the order covers variousnhmbers of order- in OrigIn 
manner not withstanding the fact that the one aooeal 
Central Govt. As the case may be, is SOled to avoid soc 
each. - 

05T159rOhnI'J15s 505.i1'9(--, 1914.0' i551rOc,I s.  'c'1 cF9t 115Sni-i 910'TSnP,6.5350N50'sI'd'lO 
h'-"i, cur-' 0'T!o. "n-) / - 
Ore cops of anoLcado"' o 0 1 0 as a" cac 's -e an" toe other of rOe acijan ca ing  ac3-o s'a3 an. a 
court fee' stanip of Rs.650 as prescribed under Sdheduie-i in terms of the Court Fee Act,1975, as amended. 

ia'i,fiSn.  I"0'TT  "TT  550. "95 0550' 1550ii0T0" (010 50cr) an -CS -I:, t982 0' 5101-i nsf i-na 4-)''rI 05 
00'S 550' -'.c-, 01910' cmi cw 5/a0"' ,i,, iT 

P rteo.,o"' is also -'siren o roe wi "s co erio these asic e as a cc ma rers con.Lamed in the Cnstoo's Excise 
and Service Appellate Tribunal (Procedure) i,ies. 1982. 

'55' Sivtu, 505500', NT ii:'t cFI"i  H ifffro 01)00', VR'3 -i"()'i'u PT'5OT9Ts . 50'Ii)T 50s1 H/I /I/IIi/I 
tw.cbec.gov.in5050 0'505 : j  
'-00 toe &het cc sOec asia a es tmio 5 oar -e a -g  c - -g c apoea rO 00 1' grier appe± a e au1sio-i'u 5e 
appellant may refer to tne 9epartmental u-mate wwsv.ccec.gcv.la  

I5050i,.0' 0na51r: 515 
015 t-'9n'- 50550 5' 0550 51san I'O'II OTT 4 : / In casH. 

a', fee for each 01,0. should be naid in the aforesaid 
to the Apoellant Tribunal or the tale aooIicaton to the 
:'Itoria tOdd-c if excising Rs. 1 lakh fee HI Rs. 100/- for 

/ it 

- 



Appeal No: V2/42/GDM/2018-i 9 

•- ,: i r- p. 

Mis. Adani WHmar Ltd., Viiage — Dhrub, Mundra, Kutch — 370421 

(hereinafter referred to as 'appeant') fiied present appea' against 

Order-in-Origina' No. 8/2018-19 dated 24.5.2018 (hereinafter referred to 

as "impugned order") passed by the Assistant Commissioner, Centra 

GST Division, Mundra (Kutch) (hereinafter referred to as 

adjudicating authority"): - 

2. The brief facts of the case are that the appeUant fUed refund claim 

of Rs. 44,45,587/- under Notification No. 41/2012-ST dated 29.6.2012 

in respect of service tax paid on serces received and used for export 

of goods. The ower adjudicatThg vide impugned order sanctioned 

refund claim Tor Rs. 43,71,614/- and rejected refund claim of Rs. 

73,973/-. 

3. Being aggrieved with the impugned order, appeflant preferred the 

present appeal, inter-a/ia, on the foowing grounds: - 

(i) Deen Dayai Port Trust has raised 12 ffls dated 15.6.2017 on the 

appeflant for whaage charges under which service tax of Rs. 73,973/-

has been charged. The appellant engaged Mis. J.R. Roadlines Pvt. Ltd. 

as a pure agent to make the payment to Deen Dayal Port Trust on 

behalf of the appeHant, who in turn instructed fts sister concern M/s 

Nidhi Shipping Pvt Ltd. Accordingly, Mis. Nidhi Shipping Pvt. Ltd. made 

payment of Rs. 5,67,123!- induding service tax of Rs. 73,973/- which 

issued Receipt Vouchers evidencing receipt of payment. M/s. J.R. 

Roadlines Pvt. Ltd. has reimbursed the payment incurred by M/s. Nidhi 

Shipping Pvt. Ltd. and raised Debit Notes on the appeflant for recovery 

of Rs. 5,67,123/-. M/s. J.R. Roadines Pvt. Ltd. had issued certificate to 

this effect and as0 certified that they had not avaed cenvat credit on 

service tax paid. Therefore, it is evident that the ncidence of service of 

Rs. 73,973/- has been borne by the appeUant. The appellant has 

submitted copy of debit notes raised by M/s. J.R. Roadlines Pvt. Ltd. 

along with a relevant documents, copy of payment receipt vouchers 

issued by Deen 0- Trust, copy of certificate issued by MIs. J.R. 
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Roathjnes Pvt. Ltd. and co, 

Ltd. certifying that They 

Shipping Fvt. Ltd. n respec 

on behalf of the appea 

appellant by issuing debi 'o. 

erroneously overooked 12 

Appi No: \ 2/42/GDM/201819 

:er :d by M/s. J,F. oadUnes Pvt. 

the amount to MIs. Nidhi, 

r:ade to Deen. Dayal Port Trust 

iy :cvered the same from the 

er adiudicating authority has 

een Da'a Port T.rust issued 
in favour of the appeUant and 'aad: eceipt voucher as biUs. The 

Receipt voucher so gives. a 

by Deen Dayal Port Trust. 

() it is nowhere d down 

as sister concern, the unit oo:h: 

Tax PAN. A sister company 

B voucher number issued 

e v that for a unit to be treated 

rne service tax and ncorne 

co:ncanv with ciose affiliaflons to 

another company with separa name and cersonneL Both companies 

are owned by the same parent . -.d sn: rcnsdered subsidiaries of the 

larger company. One can have one or many 

subsidiaries, which aU are sist:' cmnes :o each other. They be'ong 

to same promoter or some foo.a". 

(iii) The appeHant has cornped 'Th the conditions laid down under 

Notification No. 4112012-ST dateo. 29.:.212 and therefore, refund of 

service tax cannot be denied h m:..:nd that the invoices issued by 

the service provider ndcate ' \fJS. Nidh Shipping rather 

than J.R. Roadlines to whom the :r' said to have been made by 

the appellant. The Ofli cc•rcThcn o down under Notification No. 

41/2012-ST dated 29.6.2012 is Tha. invoice shoud evidence payment 

for the specified service usd fo: of goods and payment of 

service tax on the said service. The invoes issued by Deen Dayal Port 

Trust contained name of the aooeant and shipping bill numbers and 

payment vouchers indicated the :;aymem of serce tax to the service 

provider and therefore, refund of service tax cannot be denied. 

(iv) It is settled princiole of iaw that substantive benefit cannot be 

denied on procedural grounds an 'Therefore once, there was no dispute 

that the subject goods have been. exported and the specified services 

have been used for export of goods and payment of service tax has 
Page No. 4 of 6 



3 
Appeal No: V2/42/GDM/2018-19 

been made by the appeant, the refund cannot be denied on the round 

that the jnvoces ssued by me service pmvder caries the name of Mis. 

Nidhi Shipping Fvt. Ltd. and not MIs. J.R. oadines especiay when 

the name of the appeHant and the shipping b numbers are reflected in 

the invoices issued by the service provider. The appeIant reied. On 

decisions in the case of Ford ndia Ltd. reported as 2011(272) ELT 353 

(Mad.) and Madhav Ste& reported as 2016 (337) ELT 518 (Born.). 

4. Persona hearing in the matter was attended by Shri S.J. Vyas, 

Advocate, who refterated the grounds of apoeal. 

F!NDGS:  

5. have carefuy gone through the facts of the case, the impugned 

order, the grounds of appea and the submissions made during 

persona hearing. find that this being the case of refund, p rovisions of 

Section 35F(i) of the Centra Excise Act, 1944 are not applicab'e. The 

issue to be decided in the present case is as to whether reiection of 

refuna cam reo under Notfcaton No. 41123l-S dated 29.6.2012 s 

correct or not. 

6. The ower adjudicating authority has rejected refund dairn of 

service tax of s. 73,9731- paid on wharage charges to Deen Dayai 

Port Trust on the ground that invoices iss.ed by the said port authority 

were n the name of Mis. Ndh Shppng and not ViS, u.R. Roadlines 

and that both these units have separate service tax and income tax 

PAN and hence, no reiation between these two units can be 

estabUshed. find that the inference drawn cy the ower adjudicating 

authority is not correct, ega and oroper or the reason that invoices 

issued by the port authority for wharfage charges and service tax due 

thereon contained detaUs of shiping biU No., vessei name, description 

of goods, name of the exporter etc. from which co-reiation of payment 

of service tax on wharfage charges with use of said service for export of 

goods is estabUshed. further find that the certificate issued by M/s. J.R. 

Roadiines ceary states that they oaid wharfage to M/s. Nidhi Shipping 

Pvt. Ltd. and t t•Jraised debit note to aoQeHant. further find that 
'\ 

I / ., - . —. 
0 •  

. 

Page No. 5 of 6 



appeant has submitted 

Roadines on the aprjEa. 

Appeal No: V2/42/GDM/2018-19 

notes issued by MIs. J.R. 

of sdger of the appeflant 

indicating payment of sero ix :o Mis. J.R Roadnes. From 

the above documens. t 5 

of service tax paid on wha. 

aoeHant suffered incidence 

.:'ç .d use of service for export of 

goods and export of goods .'nct donuted and hence, hoid that 

rejection of refund under the. n:ugned :der is not correct, ega! and 

proper. 

7. n view of above, set 

appea? ified by the apeant. 

TTpugned order and aUcw the 

c _._.c .~. .   .__o. .r\  - 
3iK1°ci TJ ci ci - ic cci qLfl 'iHcfl 

8. The appeai fed by the ant disposed off in above terms. 

Hk 'ul) 
r. '3iiT (J)  

3v Speed Post 
U, 

MIs. Adani Wimar Ltd.. 
Viage - Dhrub, 
Mundra, KUtCh - 37C42i  

ic-t:  

(1) 1q ')c1 J-(C ilHcP1J 

(2) 3iId. c   cj4q1 ci 

(3)  q   4dji  
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