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Arising out of above mentioned 0i0 issued by Additional/Joint/Deputy/Assistant Commissioner, Central Excise/ST / GST,

’JT~~~M/

Teed & YIAETAr #1 A 73 77 /Name & Address of the Appeliant & Responde

Ri/s Adani Wilmar Limited, Viiiage-Dhrub,Mundra, Xutck-370421, .

TR F Y O AT AR, g/ L
by J"IS Ox der-in- Appe& "nav me an appeal to the appropriate authority in the following

A !»l.a :3‘3”'7",1_ ep (1'|Jj f-/,.|4 ,T')«u; ED

to Customs, Excise & Service Teax .-or,eliake Tribunai under Section 338 of CEA, 1944 / Under Section 86
Finance Act, 1994 an appeal les to:-
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The special bench of Customs, Excise & Service Tax Appeliate Tribunal of West Block N , R.K. Puram, New
Deiniin al: matiers relating 10 classification and vaiuation.
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To the West regional bench of Cuysicms, Excise & Service Tex Appe. late Tribungl (CESTAT) a: :
Bhaumaii Bhawan, Asarwa Ahmedabad-380016in case of appeals ot ne' than as meniloned in para- l{a) abov
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The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3 / as prescribe¢ under Rule 6 of
Central Excise "‘p:)eai) Rules, 2001 and shall oe accom_pamec against cne wnich at least should be
accompanied by~ a fee _of  Rs. 00/- Rs.5000/-, “Rs.10,00 00/-  where  amount _ of
dut xdeknapd/mnerest/penalty/remna is upto S L 5 Lac to 50 Lac and above 50 Lac resge\,me‘y in the form
of crossed bank draff in favour of Asst, Registrar of branch of any no ted Dub sector bank of the place
where the bench of any nominated pubiic sector bank of the pla ; nch o' 'f“° Tribunal 18 situated.
Application macde for grant of stay shall be accompa.--led by a fee

e

he appeal under sub sectign (1} of Section; 86 of the Finance Act, 1984, 10 the Appeliate Tribunal Shell be filed
1:1 cuaomphcate in Form ﬁS.T.o as nrescuoec under Rule 9{1} of the Sefv :ce Tax Rules, 1994, ana Shall be
accompan*ec b\ a _copy of the crder appealed against {one of which shall be certified copy) and _should og
accompanied w 2 fees’of Rs. 1000/- wiiere the amoumnt of service ¢

ax & interest demanded & penalty levied of
Rs 3 akhs orless, Rs.5000/- where the am ice tax & terest demanded & penalty levied is more
; Laxns, =s.10,000/-

than five iakhs but not exceeding Rs. :u T here the amount of s\,*mce tax & interest
demanded & penalty levied 1s more than fifty Lakhs rupees, in the form of crossed bank crait in favour of the
Assistant Regisirar of the bench of nominatéd Puhlic Sector Ban»( of the piace wiere the dench of Tribunal is
situated. / Apphcmlo mace for grant of stay sheall be accompanied by a ¢ fe€ o Rs. S5CG/-.
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Appeal No: V2/42/GDM/2018-19

JU

RDER (N APPEAL =

M/s. Adani Wilmar Ltd., Village — Dhrul, Mundra, Kutch — 370421
(hereinafter referred to as ‘appeliant’} filed present appeal against
Order-in-Original No. 8/2018-19 dated 24.5.2018 (hereinafter referred to
as “impugned order”) passed by the Assistant Commissioner, Central

[{F9)

GST Division, Mundra (Kuich) (hereinafter referred to as ‘“the

SRR IAN

adjudicating authority”): -

2. The brief facts of the case are that the appeliant filed refund ciaim
of Rs. 44,45,587/- under Noiificaticn No. 41/2012-ST dated 29.6.2012
in respect of service tax gaid on services received and used for export
of goods. The lower adjudicating vide impugned order sanctioned
refund claim jor Rs. 43,71,614/- and rejecied refund claim of Rs.

73,973/-.

3.  Being aggrieved with the impugned order, appeliant preferred the

present appeai, infer-afia, on the foilowing grounds: -

(i}  Deen Dayal Port Trust has raised 12 bilis dated 15.6.2017 cn the
appeilant for wharfage charges under which service iax of Rs. 73,873/-
has been charged. The appeliant engaged M/s. J.R. Roadiines Pvt. Lid
as a pure agent o make the payment to Been Dayal Port Trust on
behalf of the appeiiant, who in iurn insiructed its sister concern M/s.
Nidhi Shipping Pvi. Lid. Accordingly, M/s. Nidhi Shipping Pvt. Ltd. made
payment of Rs. 5,67,123/- including service fax of Rs. 73,973/- which
issued Receipt Vouchers evidencing receipt of payment. M/s. J.R.
Roadiines Pvt. Ltd. has reimbursed the gayment incurred by M/s. Nidhi
Shipping Pvt. Ltd. and raised Debit Notes on the appeliant for recovery
of Rs. 5,67,123/-. M/s. J.R. Roadiines Pvi. Lid. had issued certificate fo
this effect and aiso certified that they had nct availed cenvat credit ¢

service tax paid. Therefore, it is evident that the incidence of service of
Rs. 73,973/- has been borne by the appellant. The appeliant nas
submitied copy of debit noles raised by M/s. J.R. Roadlines Pvt. Lid.

along with ail relevant documents, copy of payment receipt vouchers

Jrust, copy of ceriificate issued oy M/s. J.R.
%)

issued by Deen D

T — Page No. 3 of 5
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Roadlines Pvi. Ltd. and Copy o ielier 'aelad by Mis. J.R. Readlines Pyt

Ltd. cerlifying that they hevs =25 mad the amount to M/s. Nidhi.

Shipping Pvi. Lid. in respect ©° 52727~ ~sade 15 Deen Dayal Port Trust

3
]
5
3

on benalf of the appelian” ¢¢ “zve "sscvered the same from the

appellant by issuing debit ~wizs. Tre war adjugicating authority has

erroneously overicoked 12 bi's izsted »v Deen Da yal Port Trust issued

in favour of the apoeiiant - m= Receipt voucher as bilis. The
Receipt voucher aiso gives = rafarensz o Bill voucher number issued

by Deen Dayal Pert Trust.

() ltis nowhere iaid dowr Looar s 2w that for & unit to be freated
as sister concern, the unit oushi o mgve 2ame service fax and income

-
[

Tax PAN. A sister company ‘s z oomzany with cicse affiliations to

§\

ancther company with separziz nams and cersonnel. Both companies
are owned by ine seme parer? 2rd are ounsidered subsidiaries of the

can have one or many

subsidiaries, which afl gre sister comosniss o each other. They belong

to same promoter or some fourgaer

(i) The appellent has complied wir hae conditions laid down under

Notification No. 41/2012-S7 czier 2822012 and therefore, refund of
service fax cannot be denied ¢ e groungd that the inveices issued by
the service provider indicals e nare of M/s. Nidhi Shipping rather
than J.R. Roadlines o whom the raymar: s said to have been made by
the appellant. The only corciticr iz <own under Notification No.
41/2012-ST dated 28.6.2072 is *hal invoice should evidence payment
for the specified service used 7 axpon of gocds and payment of
service tax on the said service. Tha invaines issued by Deen Dayal Port
Trust contained name cf the “3“’*@w" and shipping bill numbers and
payment vouchers indicated the wayment of service tax to the service

provider and therefore, refund of service tax cannot be denied.

(iv) It is seitled princinle of izw tha! substantive benefit cannot be
denied on procedural grounds sig nerefore once, there was no dispute

that the subject gocds have baen exporiacd and the specified services

nhave been used for expor: of goods and payment of service iax has
o . Page No. 4 of 6
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Appeal No: V2/42/GDM/2018-18

‘been made by the appeliant, the refund cannot! be denied on the round
that the invoices issued by the sarvice crovider carries the name of Mis.
Nidhi Shipping Pvt. Lid. and not M/s. J.R. Roadiines especiaily when
the name of the appeliant and the shipping oit numbers are reflecied in
the invoices issued by the service orovider. The appellant relied on
decisions in the case cf Ford india Lid. reported as 2011 (272) ELT 353

(Mad.) and Madhav Steel reporied as 2018 (337 ELT 518 (Bom.).

4. Personal hearing in the matier was atiended by Shri S.J. Vyas,

Advoceaie, who reiterated the grounds of agpeal.

FINDINGS:

~

5. ! have carefully gone through the facts of the case, the impugned
order, the grounds of appeai anc itne submissions made during
oersonal nearing. i find that this being the case of refund, provisions of
Section 35F(i) of the Central Excise Act, 1944 are not applicable. The
issue ic be ceciced in the preseni case is as to whether rejection of
refund ciaim filed under Notification No. 41/2012-S7 daied 29.6.2012 is

correct or not.

6. The lower szdiudicating authority has rejectec refund claim of
service iax of Rs. 73,973/- paic on wharfage charges tc Deen Dayal
Port Trust cn 'E:h" ground that invcices issued by ihe said port authority
were In the name of M/s. Nidhi Shioping and not &¥/s. J.R. Roadlines
and that both these units have separaie ssrvice tax and income tax
PAN anc hence, no relglion bdeiween i{nese iwo unils can be
established. | find that the inference drawn by the iower adjudicating
authority is not correct, legal anc oroper for the reason that invoices
issued by the port authority for wharfage charges and service tax due
thereon contained details of shipping bili No., vessei name, description
of gecods, name of the exporter eic. from which co-relation of payment
of service tax on wharfage charges with use of said service for export of
goods is established. i further find that the ceriificate issued by M/s. J.R.
Roadiines clearly states that they paid whariage o M/s. Nidhi Shipping

ised dedit note ic zppeilant. | further find that

Pvt. Lid. and ij

- : Page No. 50f 6
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noles issued by M/s. JR.
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8i/s. Adani Wilmar Lic.,
% i

Village — Dhrub,
Mundra, Kuich — 37042
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