?ﬂsﬂ—* f?ﬁﬁ_@ = WTW eq (?@ET AT SeaTg Qe
Q/0 THE PRINCIPAL COMMISSIONER (APPEALS), GST &CET\TRAL EXCISE

T ge, st U A wae /2™ Floor. GST Bhavan
T TS 77 772 / Race Course Ring Road
<1v1‘m.c/ Ra?ko:—g OOI

r%—“'a\ﬁw

W;

BT El,’(ﬁ gwa‘g%y(:?'/ e/
0.1.0.No Date
82/Supdt/z0i7-18 2E-11-2017

..,%..__T_L\__r_
R R Tan ~ ~ ~
2o o N Ty 13.66.26:5
Date of Order £1.06.2¢7S I 13.06.26:9
tate o 1ssue
gﬁ'a\sﬁ[( F:Clxs AT E1EY \v-l e 'l\ﬂ”!‘. Ziel 9 A /

Passed by Shri Kumar Santosh 'ncipa‘; Commissioner {Appeais),Rajkeot

ey Jﬂ‘{—/wﬂ'r AL/ TV FETA T VA, Trald SO Y ME i [ A TEH AT,
o

TTERE [ AEE [/ TSR FT TR AT E ST g AR H g /

Arising out of 2bove mentioned 010 issued by Additional/Joint/Deputy/Assistant Commissioner, Central Excise/ST / GST,

Rajkot / Jamnagar / Gandiidham :

¢ & Respondent :-

,d.
&
et
o
#

M/s Bunge India Pvt. Lid, Survey Ko. 18i/1 & 3i351/2, Moti Chirai, Bhachauw, Gandh
(KLZLC:.\}.

TH WEIN(EA) T FHAT
Any person aggrieved by tt
way.

iy in the following

AT T

T TATTA 5 S T G ST 4

— 2

A7 Fe T, TE TRl a“‘ﬁﬁ"?‘rf
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The appeal under sub section {1} of Secticn; 8§ of the F-nance Act, 1994, to the Appellete Tribunal Sheil be filed
in quaGruplicate in Form S.T.5 as prescribed under Rule 9(1) &f the Se“uce Tax Rules, 1994, and Shall be
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than nve lakhs but not exceeding Rs. Fifty Lekhs, Rs.10,000/- where the amount of service tax & interest
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Appeal No: V2/240 & 241/GDM/2017

::ORDER-IN-APPEAL ::

M/s. Bunge India Pvt. Ltd., Survey No. 15/1/1 & 151/2, Moti Chirai,
Bhachau, Gandhidham (Kutch) (hereinafter referred to as "the appellant”) filed

two appeals against Order-in-Original No. 02/Supdt/2017-18 dated 21.11.2017

(hereinafter referred to as “the impugned order - 1) and Order-in-Originat No.
03/Supdt/2017-18 dated 21.11.2017 (hereinafter referred tc as “the impugned
order - 2°) and these two orders collectively referred to as “the impugnec
orders”, passed by  Superintendent, Central Excise and Service Tax,
Gandhidham (Kutch) (hereinafter referred to as “lower adjudicating authority”}.

The details of appeals are as under :

Order-in-Original Period for which Show Cause
: LN o r i i . and
No. Appeal No. No. and date Returns not filed Noticgai\ég
Annual ER-5 Return CEX/BCH/AR-
240/GDM /2017 | 02/Supdt/2017-18 not filed from 11/CERA/2016-
dated 21.11.2017 | 2012-13 to 2014-15 17/ER-5 dtd
30.3.2017
Monthly ER-6 CEX/BCH/AR-
241/GDM/2C17 03/Supdt/2017-18 Returns not filed II/CERA/2016-
dated 21.11.2017 from 17/ER-6 dtd
2012-13 to 2015-16 30.3.2017
{(upto Feb,2016)
2. The brief facts of the case are that the Appeilant was engaged in the

ufacture of refined palm oil, refined soya oil etc falling under Chapter 13 of
the Central Excise Tariff Act, 1985 and was holding Central Excise registration
No. AAACG7034KEMOO7. During audit of records of the Appeilant, it was noticed
by CERA that the Appellant had not filed ER-5 Returns declaring annuai
sroduction capacity of the factory for the years 2012-13, 2013-14 and 2014-15 as
prescribed vide Ruie 9(A)}(1) of the Cenvat Credit Rules, 2004 (hereingfter
referred to as "CCR,2004"); that the Appellant had not filed monthly ER-6
Returns regarding receipt and consumption of their principal inputs for the years

2012-13 to 2015-16 (upto February, 2016) as prescribed vide Rule 9(A)(3) of
CCR,2004.

2.1 Two show cause notices dated 30.3.2017 were issued to the Appeilant for
imposing penalty under Rule 15A of the Cenvat Credit Rutes, 2004, which were
decided vide the impugned orders and penalty of Rs. 15,000/- and Rs.
1,80,000/- respectively was imposed on the Appeliant.

3. Being aggrieved by the impugned orders, the Appellant preferred appeails

y ""'!ff}b‘n the following grounds :-

,;() The lower adjudicating authority has erred in imposing penalty of Rs.

15 GGOI for non-submission of ER-5 annual return for the financial years 2012-

T o _—"PageNo.30of 7
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13, 2013-14 to 2014-15 as filling of ER-5 return by them is not required; the
ower adjudicating authority has just reiterated allegations of the Show Cause
Ngtice while passing the impugned order - 1

{1y The Appellant also submitted that their final goods was “exempt” and no
input Tax Credit (ITC) on any principal input from 2012-13 to 2014-15 has been
taken and therefore, annual return of information relating to principal inputs
was not applicable to them; that filing of ER-5 return annually was mandatory
only for those assessee who were paying duty of Rupee one crore or more per
annum (either through PLA or Cenvat or both together) and were manufacturing
goods under tariff headings as specified in Notification No. 39/2004-CE (N.T.)
dated 25.11.2004; that their finished producis did not fall under specified tariff
aeadings 22, 28 to 30, 32, 34, 38 {c 40, 48, 72 10 74, 76, 84, 85, 87, 90 and 94,
34,02, 54.03, 55.01, 55.02, 35.C3, 53.04; that duty payment by them was not
mere than Rupee one crore anrnuaily; that they were not claiming input tax
credit and accordingly they were not requirec to file ER - 5 returns; that their

“nished products “Edible Qil” did not fall under the specified tariff headings

4ii)  Penalty under Rule 15A of Cenvat Credit Rules, 2004 is imposable when an
=ssessee takes or utilizes Cenvat credit on inputs or capital goods through fraud,
wiliful misstatement, suppression of facts or contravention of any of the
srovisions of the Act is involved; that these ingredients are not available in this

lase.

vy The Appellant further submitted that General Penalty provisions as
srescribed under Rule 27 of Central Excise Rules, 2002 refers to - ‘A breach of
these rules shall.....” i.e. the Rules which is a plural term and not Rule and
~herefore, contravention of any number of ruies would invite penat action under

gle 27 of the Central Excise Rules, 2002 ic the extent of Rs. 5000/- and
accordéng!y, penalty of Rs. 3000/- per month is not warranted and maximum

seralty of Rs. 5000/- only shouid have been imposed.

v) The lower adjudicating authority has err ed in law as they had not evaded

zny tax and therefore, the lower adiudicating authority has not considered the
srinciples laid down by the Hon’bie Deihi High Zourt in the case of Wood Crafts
Interprises Corporation Vs. STC reperted as STC {1972) STC 315; that the basic

intention of penalty is prevention of evasion of tax and punishing the offenders

for breach of legal provisions.

respect of the impugned order No. 2, inter alia,
neilant hac not filed monthly ER-6 returns for the years

- o~
T~
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Appeal No: V2/240 & 241/GDM/2017

2012-13, 2013-14, 2014-15 for which the lower adjudicating authority has
imposed penalty of Rs. 1.80 lakhs @ Rs. 5000/- for 36 months; that their
finished product, Edible Oils was “exempt” and no Input Tax Credit (iTC} on
any principal inputs has been taken / claimed by them from 2012-13 to 2014-15;
that ER-6 return has been made applicable to all those assessee who are
required to file ER-5 return as per Cenvat Credit Rules, 2004; that their finished
products “Edible Qil” did not fail under the specified tariff headings; that they
were not required to file ER-5 returns due to Notification No. 39/2004-CE{NT}
dated 25.11.2004. Hence, the lower adjudicating authority has erred in imposing
penalty of Rs. 1,80,000/- for non-submission of ER-6 for the year 2012-13, 2013-
14, 2014-15.

{(vit}y The Appeilant further submitted that General Penalty provisions as
prescribed under Rule 27 of Central Excise Rules, 2002 refers to - ‘A breach of
@ these rules shall.....” 1i.e. the Ruies which is a plurat term and not Rule and
therefore, contravention of any number of rules would invite penal action under
Rute 27 of the Central Excise Rules, 200Z to the extent of Rs. 5000/- ang
accordingly, penalty of Rs. 5000/- per month is not warranted and maximum
penatty of Rs. 5000/- should have been imposed. In light of above penalty of Rs.
1,80,000/- imposed may be set aside.

4, Both the above appeals were dismissed for non compliance of the
provisions of Section 35F of the Central Excise Act,1944 vide Order-in-Appeal No.
KCH-EXCUS-000-APP-212 to 213-2018-19 dated 30.11.2018.

6 3. Being aggrieved, the Appellant preferred appeais before the CESTAT,
Ahmedabad, which were allowed by way of remand vide Order No. A/10541-
10542/2019 dated 19.3.2019 on the ground that the Appellant has subsequently
paid pre-deposit @10 %.

6. Pursuant to the remand direction of the Hon’ble CESTAT, both appeais
were restored and Personal Hearing was granted and held on 21.5.2019. Shri
Sanjeev Kacchal, C.A. appeared on behalf of the Appellant and reiterated the
grounds cf appeals and submitted that they are manufacturing products under
Chapter 15; that they are not required to file ER-5 return as per Notificatiocn No.
39/2004-CE(NT) dated 25.11.2004; that their total annual duty payment
including through CENVAT has also not exceeded Rs. 1 Crore in any of the
relevant 3 years i.e. 2012-13, 2013-14 and 2014-15; that they have not taken
Cenvat credit on any input in any years; that in view of above, both appeats may

y-—be»aifgbowed as they are neither required to file ER-5 nor ER-6 returns.
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Findings:

7. | have carefully gone through the facts of the case, the impugned orders,
grounds of appeals, written as well as oral submissions made by the appellant.
The issue to be decided in the present appeais is whether imposition of penalty
under Rute 15A of the Cenvat Credit Rules, 2004 for non filing of ER-5 returns /

£R-6 returns is justified or not.

2. I find that the lower adiudicating autherity imposed penalty under Rule
i5A of CCR, 2004 on the Appeilant for non filing of ER-5 / ER-6 returns
orescribed under Rule 9A of CCR, 2004. The Appellant has contested that filing
of ER-5/ER-6 return was mandatory only for those assessee who were paying
duty of more than Rupee one Crore or were manufacturing goods under tariff
neadings as specified in Notification No. 39/2004-CE (N.7.) dated 25.11.2004;
that their finished products did not fail under specified tariff headings listed in
*he said notification and hence, they were not required to file ER-5/ ER-6

returns.

9. | find that the Central Government has issued notification No. 39/2004-
CE(NT) dated 25.11.2004 under Rute 9A of CCR, 2004 specifying manufacturers
or class of manufacturers who are not required to furnish declaration mentioned
in sub-rule(1) or sub-ruie(3) of Ruie 9A of CCR, 2004, which is reproduced as
under:
“In exercise of the powers conferred by sub-rule (4) of the rule 9A of the
CENVAT Credit Rules, 2004, the Central Government being satisfied that it is

necessary and expedient in the public interest so to do, hereby exempts the

following class of manufacturers of final products who manufacture excisable

goods, -
(i) specified in column (2) of the Tabie annexed hereto and falling under the

First Schedule to the Central Excise Tariff Act, 1985 (5 of 1986) and have
paid duties of excise less than rupees one hundred lakhs during the
preceding financial year,

(i)  other than those specified in column (2) of the said Table annexed hereto
and falling under the First schedule to the Central Excise Tariff Act, 1985

{5 of 1986):

from the operation of ruie 9A of ihe said rules.

TABLE

Description of Goods

@
Ali goods falling under Chapters 22, 28, 29, 30, 32, 33, 34, 38, 39,
40, 48, 72, 73, 74, 76, 84, 85, 87, 90 and 94

Page No. 6 of 7




Appeai No: V2/240 & 241/GDM/2017

|2 ( All goods falling under Heading Nos. 54.02, 54.03, 55.01, 55.02,

} 55.03 and 55.04

(Emphasis supplied)

0

.1 It is on record that the Appellant was engaged in the manufacture of
goods falling under Chapter 15 of the Central Excise Tariff Act, 1985. As per sub-
clause (ii) of Notification supra, Chapter No. 15 is not appearing in Table above
and consequently the Appeilant was exempted from the operation of Rute 9A of
CCR, 2004. Since, the Appellant was exempted from filing ER-5 and ER-6 returns,
imposition of penalty for non filing of said returns under Ruie 15A of CCR, 2004 is

not sustainable and required ¢ be set aside and | do sc.

10.  In view of above, i set aside the impugnec¢ orders and allow both the

appeals.
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11. Appeals filed by the appellant are disposed off in above terms.
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