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way. 
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Appeal No: V2/240 & 241/GDM/2017 

::ORDER-N-APPEAL  

M/s. Bunge india Pvt. Ltd., Survey No. 15/1/1 & 151/2, Moti Chirai, 

Bhachau, Gandhidham (Kutch) (hereinafter referred to as the appellant) filed 

two appeals against Order-in-Original No. 02/Supdt/2017-18 dated 21.11.2017 

(hereinafter referred to as "the impugned order - 1") and Order-in-Original No. 

03/Supdt/2017-18 dated 21.11.2017 (hereinafter referred to as the impugned 

order - 2) and these two orders collectively referred to as "the impugned 

orders", passed by Superintendent, Central Excise and Service Tax, 

Gandhidharn (Kutch) (hereinafter referred to as "lower adjudicating authority"). 

The details of appeals are as under: - 

Sr. 
No. 

Appeal No. 
Order-in-Original 

No. and date 

Period for which 
Returns not filed 

Show Cause 
Notice No. and 

DaLe 

01. 240/GDM /2017 02/Supdt/2017-18 
dated 21.11.2017 

Annual ER-5 Return 
not filed from 

2012-13 to 2014-15 

CEX/BCH/AR- 
II/CERA/2016- 
17/ER-5 dtd 
30.3.2017 

02 241 /GDM/2017 03/Supdt/2017-18 
dated 21.11.2017 

Monthly ER-6 
Returns not filed 

from 
2012-13 to 2015-16 

(uptoFeb,2016) 

CEX/BCH/AR- 
fl/CERAI2O16- 
17/ER-6dtd 
30.3.2017 

2. The brief facts of the case are that the Appellant was engaged in the 

manufacture of refined palm oil, refined soya oil etc falling under Chapter 15 of 

the Central Excise Tariff Act, 1985 and was holding Central Excise registration 

No. AAACG7O34KEMOO7. During audit of records of the Appellant, it was noticed 

by CERA that the Appellant had not filed ER-S Returns declaring annual 

production capacity of the factory for the years 2012-13, 2013-14 and 2014-15 as 

prescribed vide Rule 9(A)(1) of the Cenvat Credit Rules, 2004 (hereinafter 

referred to as CCR,2004); that the Appellant had not filed monthly ER-6 

Returns regarding receipt and consumption of their principal inputs for the years 

2012-13 to 2015-16 (upto February, 2016) as prescribed vide Rule 9(A)(3) of 

OCR, 2004. 

2.1 Two show cause notices dated 30.3.2017 were issued to the Appellant for 

imposing penalty under Rule 15A of the Cenvat Credit Rules, 2004, which were 

decided vide the impugned orders and penalty of Rs. 15,000/- and Rs. 

1,80,000/- respectively was imposed on the Appellant. 

3. Being aggrieved by the impugned orders, the Appellant preferred appeals 

nthe following grounds 

(i) The lower adjudicating authority has erred in imposing penalty of Rs. 

:15,000/ for non-submission of ER-5 annual return for the financial years 2012- 

_— Page No. 3 of 7 



13, 2013-14 to 2014-15 as fiRing of ER-S return by them is not required; the 

lower adjudicating authority has just reiterated allegations of the Show Cause 

Notice while passing the impugned order - 1. 

(ii) The Appellant also submitted that their final goods was "exempt" and no 

nput Tax Credit (ETC) on any principal input from 2012-13 to 2014-15 has been 

taken and therefore, annual return of information relating to principal inputs 

was not applicable to them.; that filing of ER-5 return annually was mandatory 

only for those assessee who were paying duty of Rupee one crore or more per 

annum (either through PL4 or Cenvat or both together) and were manufacturing 

goods under tariff headings as specified in Notification No. 39/2004-CE (N.T.) 

dated 25.11.2004; that their finished products did not faR under specified tariff 

headings 22, 28 to 30, 32, 34, 38 to 40, 48. 72 to 74, 76, 84, 85, 87, 90 and 94, 

4.02, 54.03, 55.01, 55.02, 55.03, 55.04; that duty payment by them was not 

more than Rupee one crore annually; that they were not claiming input tax 

credit and accordingly they were not required to file ER - 5 returns; that their 

finished products "Edible Oft" did not fall under the specified tariff headings 

(iii) Penalty under Rule ISA of Cenvat Credit Rules, 2004 is imposabie when an 

assessee takes or utilizes Cenvat credit on inputs or capital goods through fraud, 

willful misstatement, suppression of facts or contravention of any of the 

9rovisions of the Act is involved; that these ingredients are not available in this 

case, 

iv) The Appellant further submitted that General Penalty provisions as 

prescribed under Rule 27 of Central Excise Rules, 2002 refers to - 'A breach of 

these rules shalL..' i.e. the Rules which is a plural term and not Rule and 

therefore, contravention of any number of rules would invite penal action under 

R.uie 27 of the Central Excise ules, 2002 to the extent of Rs. 5000/- and 

accordingly, penalty of Rs. 5000/- per month is not warranted and maximum 

enalty of Rs. 5000/- onLy should have been imposed. 

v) The ower aouicac ng aL:1orty has erred n law as they iad not evaced 

any tax and therefore, the lower adjudicating authority has not considered the 

orincipies laid down by the -on'ble Delhi high Court in the case of Wood Crafts 

Enterprises Corporation Vs. S10 recrted as STO (1972) STC 315; that the basic 

intention of penalty is prevention of evasion of tax and punishing the offenders 

for breach of legal provisions. 

vi) The Appellant in respect of the impugned order No. 2, inter alia, 

submitted that the Appellant had not filed monthly ER-6 returns for the years 

Page No. 4 of 7 
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Appeal No: V2/240 & 241/GDM/2017 

2012-13, 2013-14, 2014-15 for which the tower adjudicating authority has 

imposed penalty of Rs. 1.80 Lakhs ® Rs. 5000/- for 36 months; that their 

finished product, Edible Oils was "exempt" and no Input Tax Credit (iTC) on 

any principaL inputs has been taken / claimed by them from 2012-13 to 2014-15; 

that ER-6 return has been made applicable to alt those assessee who are 

required to file ER-5 return as per Cenvat Credit Rules, 2004; that their finished 

products "Edible Oil" did not fail under the specified tariff headings; that they 

were not required to file ER-S returns due to Notification No. 39/2004-CE(NT) 

dated 25.11 .2004. Hence, the Lower adjudicating authority has erred in imposing 

penalty of Rs. 1,80,000/- for non-submission of ER-6 for the year 2012-13, 2'313-

14, 2014-15. 

(vii) The Appellant further submitted that General Penalty provisions as 

prescribed under Rule 27 of Central Excise Rules, 2002 refers to - 'A breach of 

these rules shall.....' i.e. the Rules which is a plural term and not Rule and 

therefore, contravention of any number of rules would invite penal action under 

Rule 27 of the Central Excise Rules, 2002 to the extent of Rs. 5000/- and 

accordingly, penalty of Rs. 5000/- per month is not warranted and maximum 

penalty of Rs. 5000/- should have been imposed. In light of above penalty of Rs. 

1,80,000/- imposed may be set aside. 

4. Both the above appeals were dismissed for non compliance of the 

provisions of Section 35F of the Central Excise Act,1944 vide Order-in-Appeal No. 

(CH-EXCUS-000-APP-212 to 213-2018-19 dated 30.11.2018. 

5. Being aggrieved, the Appellant preferred appeals before the CESTAT, 

Ahmedabad, which were allowed by way of remand vide Order No. A/10541-

10542/2019 dated 19.3.2019 on the ground that the Appellant has subsequently 

paid pre-deposit @10 %. 

6. Pursuant to the remand direction of the Hon'bte CESTAT, both appeals 

were restored and Personal Hearing was granted and held on 21.5.2019. Shr 

Sanjeev Kacchal, C.A. appeared on behalf of the Appellant and reiterated the 

grounds of appeals and submitted that they are manufacturing products under 

Chapter 1 5; that they are not required to file ER-5 return as per Notification No. 

39/ 2004-CE(NT) dated 25.11.2004; that their total annual duty payment 

including through CENVAT has also not exceeded Rs. I Crore in any of the 

reLevant 3 years i.e. 2012-13, 2013-14 and 2014-15; that they have not taken 

Cenvat credit on any input in any years; that in view of above, both appeals may 

--eajiowed as they are neither required to file ER-5 nor ER-6 returns. 
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7. have carefully gone through the facts of the case, the impugned orders, 

grounds of appeals, written as well as oral submissions made by the appellant. 

The issue to be decided in the present appeals is whether imposition of penalty 

under Rule 15A of the Cenvat Credit Rules, 2004 for non filing of ER-5 returns I 

ER-6 returns is justified or not. 

8. ! find that the lower adjudicating authority imposed penalty under Rule 

15A of CCR, 2004 on the Appellant for non filing of ER-5 I ER-6 returns 

prescribed under Rule 9A of CCR, 2004. The Appellant has contested that filing 

of ER-5IER-6 return was mandatory only for those assessee who were paying 

duty of more than Rupee one Crore or were manufacturing goods under tariff 

Ieadings as specified in Notification No. 311 2C04-CE (N.T.) dated 25.11.2004; 

that their finished products did not fall under specified tariff headings listed in 

the said notification and hence, they were not required to file ER-SI ER-6 

returns, 

9. find that the Central Government has issued notification No. 39/2004-

CE(NT) dated 25.11.2004 under Rule 9A of CCR, 2004 specifying manufacturers 

or class of manufacturers who are not required to furnish declaration mentioned 

in sub-rule(1) or sub-ruLe(3) of Rule 9A of CCR, 2004, which is reproduced as 

under: 

"In exercise of the powers conferred by sub-rule (4) of the rule 9A of the 

CENVAT Credit Rules, 2004, the Central Government being satisfied that it is 

recessary and expedient in the public interest so to do, hereby exempts the  

following class of manufacturers of final products who manufacture excisable  

aoods, - 

specified in column (2) of the Table annexed hereto and falling under the 

First Schedule to the Central Excise Tariff Act, 1985 (5 of 1986) and have 

paid duties of excise less than rupees one hundred lakhs during the 

preceding financial year, 

(ii) other than those specified in column (2) of the said Table annexed hereto 
and falling under the First schedule to the Central Excise Tariff Act, 1985  

(5 of 1986);  

from the operation of rule 9A of the said rules.  

TABLE 

S. 
No. 

Description of Goods 

11'\ I 
I 

1. All goods failing under Chapters 22, 28, 29, 30, 
40, 48, 72, 73, 74, 76, 84, 85, 87, 90 and 94 

32, 33, 34, 38, 39, 
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Appeai No: V2/240 & 241/GDM/2017 

All goods falling under Heading Nos. 54.02, 54.03, 55.01, 55.02, 
55.03 and 55.04 

(Emphasis supplied) 

9.1 ft is on record that the Appellant was engaged in the manufacture of 

goods fatling under Chapter 15 of the Central Excise Tariff Act, 1985. As per sub-

clause (ii) of Notification supra, Chapter No. 1 5 is not appearing in Table above 

and consequently the Appellant was exempted from the operation of Rule 9A of 

CCR, 2004. Since, the Appellant was exempted from filing ER-5 and ER-6 returns, 

imposition of penalty for non filing of said returns under Rule I 5A of CCR, 2004 is 

not sustainable and required to be set aside and do so. 

10. n view of above, set aside the impugned orders and allow both the 

appeals. 

11. 3Ld Ci Tj3i iLkicrd 

11. Appeals filed by the appellant are disposed off in above terms. 

 

(eiR [) 

31T () 
By R.P.A.D,  

1t 1T 

ftTE (ftr) 

 

To, 

M/s, Bunge ndia Pvt, Ltd., 
Survey No. 151/1 151/2, 
Moti Chirai, Bhachau, 
Gandhdharn (Kutch). 

     

  

-... ___ -c-c...' 
d- j 5fl 4qC c'ik-c.5, 

. 15/1/1 15112 

, 5i3, 

         

         

         

         

1) 411 J,' 3ft4[, -ci c- 3c'4id dk,1Jd 

2) 3iFcci, c1' -ç1 L!c4 3ç.44 1.lT;T 

t1;T  3-l1  ckk) ! 

3)  3frd, -d ti tii c* c-cR1 'cL1lC 3-T3 eju5ç, 

TtTT 3c1k, TrthTr 3T 
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