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Passed by Shri Kumar Santosh, Principal Commissioner {Appeals),Rajkot
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Arising out of above mentioned 01O issued by Additional/Joint/Deputy/Assistant Commissioner, Central Excise/ST / GST,
Rajkot / Jamnagar / Gandhidham :

Fftasat & SfIaT=T F1 919 U 947 /Name & Address of the Appellant & Respondent :-
M/s Adani Wilmar Limited, Village-Dhrub, Mundra, Kutch-370421, .
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Any ;el(”son ngﬁevefgy this Order-in-Appeal may file an’ appeal to the appropriate authority in the following
way.
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Appeal to Customs, Excise & Service Tax Appellate Tribunal under Section 35B of CEA, 1944 / Under Section 86
olpgle Finance Act, 1994 an appeal lies to:-
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The special bench of Customs, Excise & Service Tax Appellate Tribunal of West Block No. 2, R.K. Puram, New
Delhi'in all matters relating to classification and valuation.
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To the West regional bench of Customs, Excise & Service Tax Appellate Tribunal (CESTAT) at, 27 Floor,
Bhaumali Bhawan, Asarwa Ahmedabad-380016in case of appeals other than as mentioned in para- 1(a) above
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The agf)eal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3 / as prescribed under Rule 6 of
Central Excise {Appeal) Rules, 2001 and shall be accompanied against one which at least should be
accompanied y a fee of  Rs. 000/- Rs.5000/-, Rs.10,000/- where  amount of
dutydemand/ mtereasft{ penalty/refund is tg)tq 51ac.,'5 Lac to 50 Lac and above 50 Lac respectively in the form
of crossed bank draft in favour of Asst. Kegistrar of branch of any nominated public_sector bank of the place
where the bench of any nominated public sector bank of the place  where the bench of the Tribunal is situated.
Application made for grant of stay shall be accompanied by a fee of Rs. 500/-
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The appeal under sub section (1) of Section 86 of the Finance Act, 1994, to the Appellate Tribunal Shall be filed

pgruphcate in Form S.T.(S)as prescribed under Rule 9(1) of the Service a?c Rules, 1994, and Shall ge

accompanied by a copy of the order a%pealed against (one of which shall be certified ccg)g
[o)

and should b
accosmfa_med by a fees'of Rs. 1000/- where the amount of service tax & interest demande v lovi ¥
S.

penalty levied of

akhs or’less, Rs.5000/- where the amount of service tax & interest demanded & penalty levied is more
than five lakhs but not exceeding Rs. Fifty Lakhs, Rs.10,000/- where the amount of %ervictg tax & interest
demanded & penalty levied is more than fifty Lakhs rupees, in the form of crossed bank draft in favour of the
Assistant Registrar of the bench of nominated Public Sector Bank of the place where the bench of Tribunal is
situated. ,/’, Application made for grant of stay shall be accompanied by a fee of Rs.500/-.
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The appeal under sub section {2) and (2A) of the section 86 the Finance Act 1 z / i

ptgegcn ed under Rule 9 (2) & 9(24) of the Service Tax Rules, 1994 and shaﬁl be9 Zgéfrlﬁ%léﬁzf lg:}c,i z;ncg;; osfT 63(1?3?
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For an appeal to be filed before the. CESTAT, under Section 35F of the Central Excis ich i
made applicable to Service Tax under Section 83 of the Finance Act, 1994, an appeal ggéicr}’stliﬁg ggglecrhsll'lsal{lﬂlsig
bgfoarle e }'Il‘nbunal a(,)ln payment of 10% of the duty demanded where duty or duty and penaity are in dispute, or
Ic)eirllin gy{,)fv}vQ s(.?rleopé?org, one is in dispute, provided the amount of pre-deposit payable would be subject to a
Under Central Excise and Service Tax, “Duty Demanded” shall include :
i) amount determined under Sectionn 11 D;
i1) amount of erroneous Cenvat Credit taken;
(i) amount &ayable under Rule 6 of the Cenvat Credit Rules
- provided further that the provisions of this Section shall not ?gplg. to the stay aRplication and appeals
e Financ

pending before any appellate authority prior to the commencement of e (No.2) Act, 2014.
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A revision application lies to the Under Secret to the Government of India, Revision Application Uni
Minis of Fpmancez Department of Revenue, 4th Floor, Jeevan Deep Building, P‘arliarvrlxelr?{1 Str%%tl,cﬁtéanDelnﬁit—’
110007, under Section 35EE of the CEA 1944 in respect of the following case, governed by first proviso to sub-
section (1) of Section-35B 1bid:
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In cag_gr of any loss of goods, where the loss gccurs in transit from a factory to a warehouse or to another factory
or from one warehouse to another during the course of processing of the goods in a warehouse or in storage
whether in a factory or in a warehouse
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In case of rebate of duty of excise on goods exported to any country or territory outside India of on excisable
material used in the manufacture of the goods which are exported to"any country or territory outside India.
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In case oflggods exporﬁg outside Indiaoexport to Nepal or Bhutan, without 'pa/lyment of duty.
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Credit of any duty allowed to be utilized towards payment of excise duty on final products under the provisions
of this Act or the Rules made there under such order is qassed by the Comumissioner (Appeals) on or after, the
date appointed under Sec. 109 of the Finance (No.2} Act, 1998.
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€ abov: lication shall be made in duplicate in Form No. EA-8 as specified under Rule, 9 of Central Excise
glpp%afs)el%g es, 2001 within 3 months from the date on which the ogder sought to be éal})pealed against is
communicated and shall be accompanied by two, copies each of the OIQ and Order-In-Appeal. It should also be
accompanied by a copy of TR-6 Challan evidencing payment of prescribed fee as prescribed under Section 35-
EE of CEA, 1944, undér Major Head of Account.
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isl hall b C anied by a fee of Rs. 200/- where the amount involved in Rupees One
Egg gg‘ﬁesslgr;r?g %hsc.al%o& 7- wher?e%eo{ra}gount ingolved is more thal/'l Rupees One Lac.

TH AR F A9 FT HATAY S T I rer ¥ T 90 T ST, S A e s iR =W @ F 2 g
?ﬁiﬁmqﬁfm : aﬁ%mm@%ﬁ Ww@mﬁ@mmﬁzmﬁwmmmil /In case;
if the order covers vaﬁousnurr%beriﬁ)ftoger— in Onggfatl, tfgg g)r eéﬁgll}l tOngl.l ;él;llog}dt&e O%egda ﬁnhc ;ﬁg{loigs% d

ann i i n o rib
r(glentrglr ’d’lo%tt.wll\tél%gaengggg gllgy %Cet, isaﬁ]_leé3 1&) gv%}i) escriptoria “IIJ('B"k if excising Rs. 1 lakh fee o? Rs. 100/- for

each.

TATETE AT JoF s, 1975, % FE1-1 ¥ SR A Ager U 2R e K 9ft @ Fuifa 6.50 w7 1 AT

9T fef3he o givT Jgal / o )
pplicati .1.O. the case may be, and the order of the adjudicating authority shall bear a
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Attention is?lio invited 3f‘.gthe rules covering these aéd other related matters contained in the Customs, Excise
and Service Appellate Tribunal (Procedure) Rules, 1982.
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For thct;J %fa%%‘;'é?e detailed ann({ latest ;t)roviswns relating to filing of appeal to the higher appellate authority, the

appellant may refer to the Departmental website www.cbec.gov.in.




Appeal No: V2/41/GDM/2018-19

- ORDER IN APPEAL ::

M/s. Adani Wilmar Ltd., Village — Dhrub, Niundra, Kutch — 370421 (hereinafter
referred to as ‘appellant) filed present appeal against Order-in-Original No.
12/AC/RR/Ref/ICGST Mundra/2017-18 dated 8.6.2018 (hereinafter referred to as
“impugned order’) passed by the Assistant Commissioner, Central GST Division,

Mundra (Kutch) (hereinafter referred to as “the adjudicating authority”): -

2. The brief facts of the case are that the appellant on 19.2.2018 filed claim for
refund of service tax of Rs. 5,19,28,216/- paid on Ocean freight during May, 2017 and
June, 2017 on the ground that as an abundant precaution, they had paid service tax
on full value of transportation service without availing of exemption under Si.No. 10 of
Notification No. 26/2012-ST dated 20.6.2012. The lower adjudicating vide impugned
order rejected the refund claim filed by the appellant on the ground of CBEC Circular
No. 206/4/2017 dated 13.4.2017 stating that benefit of the exemption would not be
available in a case where the services are rendered by a foreign shipping lines as
much as the said shipping lines are not registered in India and do not follow the

provisions of Cenvat Credit Rules, 2004.

3. Being aggrieved with the impugned order, the appellant preferred the present

appeal, inter-alia, on the foliowing grounds: -

(i The impugned order is ex-facie and illegal as the same has been passed
without putting the appellant to notice as to the proposed grounds for rejection of
refund claim filed by the appellant; that the lower adjudicating authority failed to follow
the procedure of judicial fairness and passed the impugned order, which is contrary to
the principles of equity, fairness and natural justice; that the appellant relied on

decision of the Hon'ble Supreme Court in the case of Shukia & Bros. reported as 2010
(254) ELT 6 (SC).

(i) The appellant is entitled to exemption on 70% of value of services of
transportation of goods in a vessel provided by a foreign shipping line under Si.No. 10
of Notification No. 26/2012-ST dated 20.6.2012; that cenvat credit on inputs, capital
goods and input services used for providing the taxable service has not been taken by
the service provider under Cenvat Credit Rules, 2004 and therefore, condition for
availment of exemption under the said Notification is satisfied: that the lower
adjudicating authority has merely relied on CBEC Circular No. 206/4/2017 dated
13.4.2017 and Notification No. 15/2017-ST dated 13.4.2017 without dealing the
fulfilment of conditions and eligibility of exemption under Notification No. 26/2012-ST
dated 20.6.2012 and hence, the denial of refund in respect of service tax paid on 70%
of the value of services is unsubstantiated, untenable and bad in law.
ot B

Page No. 30of 9




Appeal No: V2/41/GDM/2018-19

(i) CBEC Circular No. 206/4/20%7 dated 1242017 regarding scope of exemption
date

under Notification No. 26/2012-S7 daied 20 4.2012 is contrary to the judgments
pronounced by the Hon'ble Suprems Couri in 2 case of SRF Ltd. reported as 2015
(318) ELT 607 (SC) and AIDEK Tourism Sersces Pyt Ltd. reported as 2015 (318)
ELT 3 (SC); that it is settled law laid down by the Constitutional Bench of the Hon'ble
Supreme Court in the case of Ratan heiting repoiied as 2008 (231) ELT 22 (SC) that
circulars or clarifications issued v the Boawd, contrary to the judgments of the
Supreme Court, have no existence ir; iaw; that the lower adjudicating authority has not
dealt with the appellant's submissicns and has simply stated that the judgments
referred to by the appellant are nct applicabie to the instant case, without giving

reasons in his decision/order.

(iv) The lower adjudicating authority has reproduced text of Notification No.
15/2017-ST dated 13.4.2017 and heid tha! in view of this Notification, refund is not
admissible without actually applying the subsiance of the Notification or giving any
reasons in support of the same; that HNotificaticn No. 15/2017-ST has no relevance to
the determination of benefit of exernption under Notification No. 26/2012-ST; that
Notification No. 15/2017-ST notifies that in respect of services of transport of goods by
a vessel from place outside India up 1o the customs station of clearance in India,
person liable for paying service iax other than the service provider shall be the
importer as defined under Section 2(25} of the Customs Act, 1962 of such goods; that
specifying the person liable to pay service tax is an issue that is altogether distinct and
different from the issue of exempticn available to such person; that the importer is
liable to pay service tax under reverse charge in respect of the said service is not in
dispute; that the present case relsies only to the applicability of exemption under
Notification No. 26/2012-S7 to service of transcortation of goods by vessel, which is
different issue, to which Notificatior: Mo. 15/20%7-8T has no applicability; that there is
nothing to show that Notification No. 15/2017-ST has any application or relevance to
the decision of the Hon’ble Supreme Court in the case of SRF Ltd.; that if the Centrai
Government had the intention to restrict the benefit of exemption under Notification
No. 26/2012-ST only to domestic service providers of transportation of goods by
vessel after the decision in SRF Ltd., it would have introduced suitable amendment to
the provisions and conditions in Notification No. 26/2012-ST as has been done in the
case of Notification No. 34/2015-CE to Notification No. 36/2015-CE all dated
17.7.2015.

(v) The burden of service tax has not been passed on to any other person by them
and the amount of refund claimed has been recorded by the appellant in their Books of
Accounts as “Receivable” and copy of Certificate dated 29.5.2018 of Shri Dharmesh
Parikh & Co., Chartered Accountant is submitted along with appeal memorandum.
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Appeal No: V2/41/GDM/2018-19

(viy  The appellant is engaged in the manufacture of edible oils and was not eligible
to take cenvat credit of service tax and the appellant has not availed cenvat credit of
service tax paid on full value of transportation service provided by foreign shipping

lines.

4. Personal hearing in the matter was attended by Shri S.J. Vyas, Advocate, who
reiterated the grounds of appeal and submitted that the cenvat credit for providing
ocean freight service has not been taken by them; on query to submit evidence before
the adjudicating authority, he replied that they have not submitted; that this was not
issue in their perception; that this issue has been decided by the Hon’ble Apex Court
in SRF Ltd. reported as 2015 (318) ELT 607 (SC); that appeal may be allowed.

FINDINGS:

5. | have carefully gone through the facts of the case, the impugned order, the
grounds of appeal and the submissions made by the appellant including during
personal hearing. | find that this being the case of refund, provisions of Section 35F of
the Central Excise Act, 1944 are not applicable. The issue to be decided in the present
case is as to whether rejection of refund claim of service tax paid on full value of

service of transportation of goods in a vessel is correct or not.

6. | find that the appellant filed refund claim for differential service tax of Rs.
5,19,28,216/- paid on Ocean freight during May, 2017 and June, 2017 since they had
paid service tax on full value of the transportation service of goods in a vessel without

availing of exembtion under SL.No. 10 of Notification No. 26/2012-ST dated 20.6.2012
as amended, which reads as under: -

In exercise of the powers conferred by sub-section (1) of section
93 of the Finance Act, 1994 (32 of 1994) (hereinafter referred to as the
said Act), and in supersession of notification number 13/2012-Service
Tax, dated the 17th March, 2012, published in the Gazette of India,
Extraordinary, Part Il, Section 3, Sub-section (i) vide number G.S.R.
211(E), dated the 17th March, 2012, the Central Government, being
satisfied that it is necessary in the public interest so to do, hereby
exempts the taxable service of the description specified in column (2) of
the Table below, from so much of the service tax leviable thereon under
section 66B of the said Act, as is in excess of the service tax calculated
on a value which is equivalent to a percentage specified in the
corresponding entry in column (3) of the said Table, of the amount
charged by such service provider for providing the said taxable service,
unless specified otherwise, subject to the relevant conditions specified
in the corresponding entry in column (4) of the said Table, namely :-

TABLE
( Sl.No. Description of Percent- Conditions
taxable service age
t (1) (2) (3) (4)
1 — — —
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10 |Transport of geuds: 30 CENVAT credit on inputs,
in a vessel oznital goods and  input

‘zervices, used for

providing  the  taxable
‘service, _has  not  been
izken under the provisions
i 0f _the CENVAT Credit
; Fules, 2004,

(Emphasis supplied)
6.1 1 would also like to reprodics: MNotification Mo. 15/2017-ST dated 13.4.2017,
which reads as under: -

In exercise of the powers conferred by sub-section (2) of section 68 of
the Finance Act, 1994 (32 of 1924). the Central Government, hereby
makes the following further amendmeanis in the notification of the
Government of India in the Ministry of Finance (Department of
Revenue) No. 30/2012-Service Tax, daied the 20th June, 2012,
published in the Gazette of indiz, Extraordinary, Part 11, Section 3, Sub-
section (i) vide number G.5.R. 472(E), dated the 20th June, 2012,
namely :-

1. In the said notification, fur Explanation lll and Expianation 1V,
following shall be substituted, namaly:-

‘“Explanation !ll. - The business zntity iocated in the taxable territory
who is litigant, applicant or petitioner, as the case may be, shall be
treated as the person who receives the iega: services for the purpose
of this notification.

Explanation IV. - For the purposes of inis notification, “non-assessee
online recipient” has the same mearning 2s assigned to it in clause
(ccba) of sub-rule (1} of rule 2 of Service Tax Rules, 1994.

Explanation V. - For the nurposes of this notification, in_respect of
services provided or agreed i¢ be proviced by a person located in non-
taxable territory to a person located in non-taxable territory by way of
transportation of goods by a vessel from a place outside india up to the
customs station of clearance in india, person liable for paying service
tax other than the service provider shail be the importer as defined
under clause (26) of secticn 2 of the Customs Act, 1962 (52 of 1962) of
such goods.”.

2. This notification shalli come into force on the 23rd day of April,
2017,
(Emphasis supplied)
6.2 Hence, with effect from 23.4.2017, in case of transport of goods in a vessel, the

importer of the goods made liable for payment of service tax on 30% value of service
of transportation of goods in a vesse! subject {o condition that cenvat credit on inputs,
capital goods and input services, used for providing tnhe taxable service, has not been
taken under the provisions of the CENVAT Credit Rules, 2004. The Notification No.
26/2012-ST dated 20.6.2012 has neither been withdrawn till the date of payment of

service tax by the appellant nor amended to the effect that exemption is not available
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Appeal No: V2/41/GDM/2018-19

in a case of service of transportation of goods in a vessel provided by the foreign
shipping lines. | find that the foreign shipping lines do not get registered in India and
not required to follow the provisions of Cenvat Credit Rules and hence, the question of
availment of cenvat credit by the service provider i.e. foreign shipping lines does not
arise and in this case, neither they nor appellant has taken cenvat credit on this
account and thus, condition stipulated in Notification No. 26/2012-ST dated 20.6.2012
stands fulfilled in this case and therefore, the appellant is entitied for benefit of
exemption provided under the said Notification and is liable to pay service tax only on
30% value of taxable service. Hence, the service tax paid on remaining 70% value of
taxable service is liable to be refunded to the appellant as the incidence of service tax
has not been passed on to any other person as certified by the Chartered Accountant
vide Certificate dated 29.5.2018, which has not been disputed by the department.

6.3 In this regard, | rely on judgment of the Hon'ble Apex Court in the case of SRF
Ltd. reported as 2015 (318) ELT 607 (SC) wherein the Hon’ble Supreme Court
decided eligibility of exemption from payment of CVD under Notification No. 6/2002-
CE dated 1.3.2002 which has similar condition that “If no credit under Rule 3 or Rule
11 of the Cenvat Credit Rules, 2002, has been taken in respect of the inputs or capital
goods used in the manufacture of these goods”. The relevant para of the said
judgment is re-produced as under: -

6. Inthe present case, admitted position is that no such Cenvat credit is
availed by the appellant. However, the reason for denying the benefit of
the aforesaid Notification is that in the case of the appellant, no such
credit is admissible under the Cenvat Rules. On this basis, the CEGAT
has come to the conclusion that when the credit under the Cenvat Rules
is not admissible to the appellant, question of fulfiling the aforesaid
condition does not arise. In holding so, it followed the judgment of the
Bombay High Court in the case of ‘Ashok Traders v. Union of India’ [1987
(32) E.L.T. 262], wherein the Bombay High Court had held that ‘it is
impossible to imagine a case where in respect of raw nephtha used in
HDPE in the foreign country, Central Excise duty leviable under the
Indian Law can be levied or paid.” Thus, the CEGAT found that only those
conditions could be satisfied which were possible of satisfaction and the

condition which was not possible of satisfaction had to be treated as not
satisfied.

7. We are of the opinion that the aforesaid reasoning is no longer good
law after the judgment of this Court in ‘Thermax Private Limited v.
Collector of Customs (Bombay), New Customs House’ [1992 (4) SCC 440
= 1992 (61) E.L.T. 352 (S.C.)] which was affirmed by the Constitution
Bench in the case of ‘Hyderabad Industries Limited v. Union of India’
[1999 (5) SCC 15 = 1999 (108) E.L.T. 321 (S.C.)]. In a recent judgment
pronounced by this very Bench in the case of ‘AIDEK Tourism Services
Private Limited v. Commissioner of Customs, New Delhi’ [Civil Appeal No.
2616 of 2001 - 2015 (318) E.L.T. 3 (S.C.)], the principle which was laid
down in Thermax Private Limited and Hyderabad Industries Limited was -
summarized in the following manner-

“15... The ratio of the aforesaid judgment in Thermax Private Limited
_,__;fg.s,gpra)'jyyafs_i relied upon by this Court in Hyderabad Industries Ltd. (supra)
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while interpreting Section 3¢} =7 wne Tan® Act itself; albeit in somewhat
different context. However, ihe manne “*ich the issue was dealt with
lends support {o the case of e assesses nerein. In that case, the Court
noted that Secticn 3(1) of the Teriff Act provides for levy of an additional
duty. The duty is, in other words, in additior to the Customs duty leviable
under Section 12 of the Customs Act read with Section 2 of the Tariff Act.
The explanation to Section 3 hes two iimbs. The first limb clarifies that the
duty chargeable under Section %{1) would be the Excise duty for the time
being leviable on a like article f preduced or manufactured in India. The
condition precedent for levy of additiona! dity thus contemplated by the
explanation deals with the siiuation where ‘a like article is not so
produced or manufactured’. Tie use oF ths word ‘so’ implies that the
production or manufacture refeired o in the second limb is relatable to
the use of that expression in the first iimi> which is of a like article being
produced or manufactured n India. The words ‘if produced or
manufactured in India’ do not imean that the like article should be actually
produced or manufactured ir; india. As par ihe explanation if an imported
article is one which has beeri mznufactured or nroduced, then it must be
presumed, for the purpose of S=ctiorn (7). that such an article can
likewise be manufactured <r producsa it india. For the purpose of
attracting additiona’ duty under Secticn & or the import of a manufactured
or produced article the actuai manufacture ¢r production of a like article in
India is not necessary. For quairtiFcation of additional duty in such a case,
it has to be imagined that the articte imporied had been manufactured or
produced in india and then o see what amount of Excise duly was
leviable thereon.”

(Emphasis supplied)

7. | find that CBEC Circular No. 206/4/2017 dated 13.4.2017 states that in a case
where service of transportation of goods in a vessei provided by foreign shipping lines,
the condition for availing exemption urder Slivo. 10 of Nofification No. 26/2012-ST
dated 20.6.2012 is not fulfilied by the foreign shipping lines and hence, benefit of
conditional exemption wili not be available to them and service tax is required to be
paid on full value of services. | find that the seid CBEC Circular is contrary to the
conditional exemption provided under the saidg Motification which has neither rescinded
nor amended to prohibit the exemptior of service tax in a case where service of
transportation of goods in a vessel provided by foreign shipping lines. | find that benefit
of exemption provided under the Notification carnot be restricted through clarification
issued by the Board as held by the Hon'ble Supreme Court in cases of Inter
Continental (India) reported as 2008 (226) ELT & (SC) and Tata Teleservices Ltd.
reported as 2006 (194) ELT 11 (SC).

7.1 | find that the Hon'ble Supreme Court in ihe case of Indian Oil Corporation Ltd.

reported as 2004 (165) E.L.T. 257 (S.C.) has held as under: -

26. | am of the view that in a situation like this, the Customs authority
should obey the constitutional mandate_emanating from Article 141 read
with Aricle 144 rather than adhering to the letter of a statutory provision
like Section 151A of the Customs Act. The Customs authority should act
subservient to the decision of the highest constitutional Court and not to the
circular of the Board which is denuded of its rationale and substratum
under the impact of the authoritalive pronouncement of the highest Court.
Alternatively, Section 157A has to be suitably read down so that the
circulars issued would not come into cenflict with the decision of this Court

.,
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which the Customs authorities are under a Constitutional obligation to
follow.
(Emphasis supplied)

7.2 Hence, | am of the considered view that the appellant is not fiable to pay service
tax on full value bf transportation service availed by them and required to pay service
tax on taxable value @ 30% of gross value of transportation service. Thus, | hold that
the appellant is entitled for refund of service tax paid on gross value @ 70% of service
since they have not passed on the incidence of service tax to any other person duly
certified by the Chartered Accountant vide Certificate dated 29.5.2018.

8. In view of above, | set aside the impugned order and allow the appeal filed by
the appeliant.

R, TR EaRT &1 Y 15 3rdier &l TAUTRT IWRIFT a8k & & sirar

) The appeal filed by the appellant is disposed off in above terms.
W\f\
| icetlic)
/3/{//7
YT 31gad (SfUle)

By Speed Post

To,

M/s. Adani Wilmar Ltd., Ty srg faomR fafaes

Village — Dhrub, e '

Mundra, Kutch — 370421 I\j’w % _ 3\9on2

gfd:
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