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/ 'il31l /Tthfttrritl lI 4dlld ll ici aiirjjftr: / 

Arising Out of above mentioned 010 issued by Additional/Joint/Deputy/ASSiStaflt Commissioner Central Excise/ST / GST, 

Rajkot / Jamnagar / Gandhidham 

ai'l1ci'tciT & 11lali tT 9TW 19T /Name & Address of the Appellant & Respondent :- 

M/s Adani Wilmar Limited, Village-Dhrub, Mundra, Kutch-370421,. 

r r(31'Trr) T oiI4t ei te1. Ilt 9tft 3tp9 e.jq9f /TrtilquI  $FT al'1T5T 'll-1 Tt 1tl l/ 
Any person aggrieved by this Order-in-Appeal may file an appeal to the appropriate authonty in the following 
way. 

'41H1 ty4 s-1 ciI  9ji9i t at'1sltar iiticiul e i-ttt ittrr, ci--k c'li' P ttil1ittW ,1944 44 51Tt 35B tPTt 
(A) TT f'i 3TfIftiT, 1994 44snTr 86i IIIcI 'ti Tileft 1/ 

Appeal to Customs, Excise & Service Tax Appellate Tribunal under Section 35B of CEA, 1944 / Under Section 86 
ot me Fmance Act, 1994 an appeal lies to:- 

(i)  

To the West regional bench of Customs, Excise & Service Tax Appellate Tribunal (CESTAT) at, 2rd  Floor, 
Bhaumah Bhawan, Asarwa Ahmedabad-380016in case of appeals other than as mentioned in para- 1(a) above 

3Pftftit nfl 9Tut DTT 3t9 I   ( rlr)f(i fl, 2001, 6 atprtftr tr1Thr  f 
'.'ii EA-3r TfTiI1i 9Tf I ciZ  j wrrr,oii ,i ir 

TRT, 'Tf 5 rii  tt il cilu uT 50 ila cl  PTT 50 'iiu '-P * ilT: 1,000/-  5,OQO/- e'-ill 
3PflT1Q000/ t  Tr fttTfttt iii ji9t w  4i fktlTfttr uer TlTr, ruThr aNM1ut uwrlur t mai 

e u 1t4l uf iilici'e iu ii iUl uiIci ii icii ii-iurftt I Trufhr i'i uer r91r,  411 r 
911'al u ij urftr ii wftur rum rfurrur uiiai I purr  airur ( 311i) 4e f4 T-'T TIT4  500/- ML 
flt9lTftT  ii ii  i, 

The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3 / as prescribed under Rule 6 of 
Central Excise (Appeal) Rules, 2001 and shall be accornpanied against one wbich at least should be 
accompanied by a fee of Rs. 1 000/- Rs.5000/-, Rs. 10,000/- where amount of 
dutydemand/interest/penalty/refund is u_pto 5 Lac. 5 Lac to 50 Lac and above 50 Lac respectively in the form 
of crossed bank draft in favqur of Asst. Registrar o1 branch of any nominated public sector bank of the place 
where the bench of any nominated public sector bank of the place where the bench of the Tribunal is situated. 
Application made for grant of stay shall be accompanied by a fee of Rs. 500/- 

(Bi T6Q)3 j4), 994,tflq419(1)ci ftttff 
'aii S.T.-5 rT It tci4 , TTiTNlc1i 

44 I 1I ci  I  fl uT*rt) 4t  T9T 41W 41 'A ft WI't, II 1 I 4 Tt , I "I TW  i4T ,1 ci cii iTT 1IT9T, q i 5 cii a iTT ici ci 
41iT,5 ciFla eiv iTT 50 cii qT41 3PTiTT 50 'iia u T 41wur: 1,000/- e91I, 5,000/- ci 3TiTiTT 1Q,000/- e 
1ffkti  UrtlIl 1I9TrrW4t4  

41441 T  "fffl  aIIci 441 Ic Ri1'1ciI s,II.II 9T1tT I i'te 41T it9T9 4's 44 1W lii 1cii citl "ii 
uufmt  arrftur -ciiciIt,ciut 4t 1iai f4r % I TiTiT 51RiTr ( sTrf)i fti iTW-'1 41 iTT'T 500/- ut ftirffr ejsut 'icii cia-ti 

Icil 1/ 

The appeal under sub section (1) of Section 86 of the Finance Act, 1994, to the Appellate Tribunal Shall be ified 
in quadruphcate in Form S.T.5 as prescribed under Rule 9(1) of the Service Tax Rules, 1994, and Shall be 
accompanied by a copy of the order appealed against (one ol which shall be certified copy) and should be 
accompanied by a fees of Rs. 1000/- where the amount of service tax & interest demanded e penalty 1evied of 
Rs. 5 Lakhs or less, Rs.5000/- where the amount of service tax & interest demanded & penalty levied is more 
than five lakhs but not, exceeding Es. Fifty Lakhs, Rs. 10,000/- where the amount of service tax & interest 
demanded & penalty levied is more than fifty Lakhs rupees, in the form of crossed bank draft in favour of the 
Assistant Registrar of the bench of nominated Public Sector Bank of the place where the bench of Tribunal is 
situated. /pp1icftt1on made for grant of stay shall be accompanied by a fee of Es. 500/-. 

(cf \' 

..zi j \:/ 

. 

rtr, 1l1, er ilcr ii,fl ,iil:T  I! 

The special bench of Customs, Excise & Service Tax Appellate Tribunal of West Block No. 2, R.K. Puram, New 
Delhi in all matters relating to classification and valuation. 

(ii) ii -t 'I"a  1(a)   11T iif 3T9TT ?TflTifr3TlW4)4il rrir  trr* lii't &Th aivil reiur (1)t 
'Tfieri-.fi r -ftT icfl 9T)tl/ 



(v) 

li a 1r,1994 9 86 T-9Traf (2)Tit_(A) 4i ar,  i14), 1994, fir 9(23 ir 9(2A) cti ftI)ThT S.T.-7 it usT 4i)7T ip 3TT i9 (3fi), iT TT Trfttr 5TTitT t ( it '4u1j lPft 'T)ittr) 3lt i991 TtT 1yi'i 39F aTiTT  P'tiT 31T 9F/ w, uraiit   litirititi rfi
/ The appeal under sub section (2) and (2A) of the section 86 the Finance Act 1994, shall be filed in For ST.7 as 

prescnbed under Rule 9 (2) & 9(2A) of the Service Tax Rules, 1994 and shall be accompanied by a copy of order 
of Commissioner Central Excise or Commissioner, Central Excise (Appeals) (one of which shall be a certified 
copy) and copy of the order passed by the Commissionerauthorizing the Assistant Commissioner or Deputy 
Commissioner of Central Excise/ Service Tax to file the appeal before the Appellate Tribunal 

ic'fl () 

rriri'fl 3trturit #i' ' 109r 10% ii wri r1iTi *,wr h-r1i(i *, r 
tr r 39r4u 

ir1 itf  rrlitrit 
(i) iUTl1t3ti1trii 
(ii)  
(iii) 1'))   6 iw  
- 8TT rrvFr fWPT (F' 2)  2014 it fitff 3ptftiT mfirrit Riiit9 

arw t  
For an apneal to be filed before the CESTAT, under Section 35F of the Central Excise Act, 1944 which is also 
made applicable to Service Tax under Section 83 of the Finance Act, 1994, an appeal against this order shall lie 
before the Tribunal on payment of 10% of the duty demanded where duty or duty and penalty are in dispute, or 
penalty, where penalty afone is in dispute, provided the amount of pre-deposit payable would be subject to a 
ceiling of Rs. 10 Crores, 

Under Central Excise and Service Tax "Duty Demanded' shall include: 
Ii) amount determined under S'ection 11 D; 
(ii) amount of erroneous Cenvat Credit taken; 
(iii) amount payable under Rule 6 of the Cenvat Credit Rules 

- provided further that the provisions of this Section shall not apply to the stay aoplication and appeals 
pending before any appellate authority prior to the commencement of the 'inance (No.2) Act, 2014. 

'mtr rftur sii*r. 
Reviio  çfndia: -  

ir'aiii Frfl1itzrw 1994 r35EESii4n 
'41TtT  1FittTUT 1c riI'-t1, ri-i frr ir, i'(, u' r?t-ii000i, it 
iiii rftr f 

A revision aophcation lies to the Under Secretary, to the Government of India, Revision Application Unit, 
Ministry of Finance Department of Revenue 4th Floor Jeevan Deep Building, Parliament Street, New Delhi-
110001. under Section 35EE of the CEA l941 in respec of the following case, governed by first proviso to sub-
section (1) of Section-35B ibid: 

it, ii ai.i fft iii it II4.1 i.i irrffl amni aaki 
 	 TT)it ,3j'(    i jff it1-rFitT ryur j     rfit 

4 H'rTfl/ 
In case of any loss of goods, where the loss occurs in transit from a factory to a warehouse or to another factory 
or from one warehouse to another during the course of processing of the goods in a warehouse or in storage 
whether in a factory or in a warehouse 

(ii) 1it   ritttitidtrr  11iafu it ttF en (P )itimA i, 
TFi1Tt1t4)I/ 

In case of rebate of duty of excise on goods exported to any country or territory outside India of on excisable 
material used in the manufacture of the goods which are exported to any country or territory outside India. 

(iii) '4l'1 amr prir i'i fitwriTp'r*t / 
In case 01 goods exported outside India export to Nepal or Bhutan, without payment of duty. 

itfj'r alf ttTT iei,-i cf$l rfltrr' 3I'it ilTitir (iv) •i 
aeq  (T) IT1FRt1 (F219itsTT1T 109 tF9T Igi1'VT itqi 

ir *i7 
Credit of any duty allowed to be ut1117ed towards payment of excise duty on fmal products under the provisions 
of this Act or the Rules made there under such order is passed by the Commissioner (Appeals) on or after, the 
date appointed under Sec. 109 of the Finance (No.2) Act, l998. 

EA-8it     j' (Wfter)11e4uqc41 2001 11 9a 11Ti'? T'F 
3r•wur 3 4flc 3T9itr*t T I 4l fl'T iPittF iT iT1TT it1 tii1t9T I 

'-ii tj aiitt)itirw, 1944 t 8rn 35-EE i gf1 tr  amrft TR-6 't iIT -ki f 

The above application shall be made in duplicate in Form No. EA-8 as specified under Rule, 9 of Central Excise 
(Appeals) Rures, 2001 within 3 months rrom the date on which the order sought to be anpealed against is 
communicated and shall be accompanied by two copies each of the 010 and order-In-Ap,peal. It shoul also be 
accompanied by a cony of TR-6 Challan evidencing payment of prescribed fee as prescnoed under Section 35-
EE of CEA, 19'V4, under Major Head of Account. 

(vi) 3Thf1Pd i, iftt .'ii '9TfV I 
T1c1i *1- M 200/-TrT1TF?I n- ';i iti r-' 

1000-/ Tw91'F1T'iRi1 
The revision application shall be accompanied by a fee of Rs. 200/- where the amount involved in Rupees One 
Lac or less and 1Zs. 1000/- where the amount involved is more than Rupees One Lac. 

-Ivfl (D) w aiiittrit i anittfrFFPTirgr
3

FT T9T9
amrit9ii Ilii * / In case 1TFTit  

if the order covers variousnumbers of order- in Originaf fee for eah 0.1.0. should be paid in the aforesaid 
manner not withstanding the fact that the one appeal fd th Appellnt Tribunal or the one apulication to the 
Central'Govt. As the case may be, is filled to avoid scriptorla work if excising Rs. 1 lakh fee oT Ps. 100/ -  for 

each. 

(E) iiftfrfit' -w.iiii tjc"e at1lw, 1975, a9-I 3TPT i 3TritF TF.TiFT ifltTtiit fitn'P'i 6.50 e' ¶t ii'm 

jT1Tl / 
One copy of application or 0.1.0. as the case may be, and, the order of the adjudicating, authority shall bear a 
court fee stamp of Rs.6.50 as prescribed under Sdhedule-I in terms of the Court Fee Act,i975, as amended. 

(F) r'j- i'a'  apfteF)w eiT rf I ('i  f1it)  1982 it 1:I1.t1. SP 41-rtr n'ii 
iitr Sif iAI1 3IIafTd jitT-1kll i / 

Attention is also invited to the rules covering these and other related matters contained in the Customs, Excise 
and Service Appellate Tribunal (Procedure) Nules, 1982. 

(G) apThitrzr rrflrm ir  wf)w amr1itir  it j' , ¶'tt   itmir 1, amTh'n fniftzr ttr 

www.cbec.gov.in cilatest rovisions relating to filing of appeal to the higher appellate authority, the For the elaliorate detailed an 
appellant may rafer to the Departmenal website www.cec.gov.in. 

(i) 

(C) 

(i) 
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:: ORDER IN APPEAL::  

M/s. Adani Wilmar Ltd., Village — Dhrub, Mundra, Kutch — 370421 (hereinafter 

referred to as 'appellant') filed present appeal against Order-in-Original No. 

12/AC/RR/Ref/CGST Mundra/2017-18 dated 8.6.2018 (hereinafter referred to as 

"impugned order") passed by the Assistant Commissioner, Central GST Division, 

Mundra (Kutch) (hereinafter referred to as "the adjudicating authority"): - 

2. The brief facts of the case are that the appellant on 19.2.2018 filed claim for 

refund of service tax of Rs. 5,19,28,216/- paid on Ocean freight during May, 2017 and 

June, 2017 on the ground that as an abundant precaution, they had paid service tax 

on full value of transportation service without availing of exemption under Sl.No. 10 of 

Notification No. 26/2012-ST dated 20.6.2012. The lower adjudicating vide impugned 

order rejected the refund claim filed by the appellant on the ground of CBEC Circular 

No. 206/4/2017 dated 13.4.2017 stating that benefit of the exemption would not be 

available in a case where the services are rendered by a foreign shipping lines as 

much as the said shipping lines are not registered in India and do not follow the 

provisions of Cenvat Credit Rules, 2004. 

3. Being aggrieved with the impugned order, the appellant preferred the present 

appeal, inter-a/ia, on the following grounds: - 

(I) The impugned order is ex-facie and illegal as the same has been passed 

without putting the appellant to notice as to the proposed grounds for rejection of 

refund claim filed by the appellant; that the lower adjudicating authority failed to follow 

the procedure of judicial fairness and passed the impugned order, which is contrary to 

the principles of equity, fairness and natural justice; that the appellant relied on 

decision of the Hon'ble Supreme Court in the case of Shukla & Bros. reported as 2010 

(254) ELT 6 (SC). 

(ii) The appellant is entitled to exemption on 70% of value of services of 

transportation of goods in a vessel provided by a foreign shipping line under Sl.No. 10 

of Notification No. 26/2012-ST dated 20.6.2012; that cenvat credit on inputs, capital 

goods and input services used for providing the taxable service has not been taken by 

the service provider under Cenvat Credit Rules, 2004 and therefore, condition for 

availment of exemption under the said Notification is satisfied; that the lower 

adjudicating authority has merely relied on CBEC Circular No. 206/4/2017 dated 

13.4.2017 and Notification No. 15/2017-ST dated 13.4.2017 without dealing the 

fulfilment of conditions and eligibility of exemption under Notification No. 26/2012-ST 

dated 20.6.2012 and hence, the denial of refund in respect of service tax paid on 70% 

of the value of services is unsubstantiated, untenable and bad in law. 

Page No. 30f9 



Appeal No: V2/41/GDM/2018-19 

(iii) CBEC Circular No. 206/412017 dated 12.4.2017 regarding scope of exemption 

under Notification No. 26/2012-ST dated 20t.:. 2012 is contrary to the judgments 

pronounced by the Hon'ble Supreme Court t': case of SRF Ltd. reported as 2015 

(318) ELT 607 (SC) and AIDEK Touhsrr Ser'.ces Pvt. Ltd. reported as 2015 (318) 

ELT 3 (SC); that it is settled law hd down by the Constitutional Bench of the Hon'ble 

Supreme Court in the case of Ratan Meiting repered as 2008 (231) ELT 22 (SC) that 

circulars or clarifications issued b the Boarc, contrary to the judgments of the 

Supreme Court, have no existence w; that the lower adjudicating authority has not 

dealt with the appellant's submissions and han simply stated that the judgments 

referred to by the appellant are not appUcabie to the instant case, without giving 

reasons in his decision/order. 

(iv) The lower adjudicating ai.thority has reproduced text of Notification No. 

15/2017-ST dated 13.4.2017 and hed that in vkw of this Notification, refund is not 

admissible without actually applying the substance of the Notification or giving any 

reasons in support of the same; that Notification No. 15/2017-ST has no relevance to 

the determination of benefit of exemption under Notification No. 26/20.1 2-ST; that 

Notification No. 15/2017-ST notifies that i respect of services of transport of goods by 0 
a vessel from place outside India un to the customs station of clearance in India, 

person liable for paying service tax other than the service provider shall be the 

importer as defined under Section 2(2S) ot the Customs Act, 1962 of such goods; that 

specifying the person liable to pay service tax is an issue that is altogether distinct and 

different from the issue of exemption available to such person; that the importer is 

liable to pay service tax under reverse charge in respect of the said service is not in 

dispute; that the present case relates onj to the applicability of exemption under 

Notification No. 26/2012-ST to servc of transportation of goods by vessel, which is 

different issue, to which Notification No. 15/207-ST has no applicability; that there is 

nothing to show that Notification No, 15/2017-ST has any application or relevance to 

the decision of the Hon'ble Supreme Court in the case of SRF Ltd.; that if the Central Q 
Government had the intention to restrict the benefit of exemption under Notification 

No. 26/2012-ST only to domestic service providers of transportation of goods by 

vessel after the decision in SRF Ltd., it would have introduced suitable amendment to 

the provisions and conditions in Notification No. 26/2012-ST as has been done in the 

case of Notification No. 34/2015-CE to Notification No. 36/2015-CE all dated 

17.7.2015. 

(v) The burden of service tax has not been passed on to any other person by them 

and the amount of refund claimed has been recorded by the appellant in their Books of 

Accounts as "Receivable" and copy of Certificate dated 29.5.2018 of Shri Dharmesh 

Parikh & Co., Chartered Accountant is submitted along with appeal memorandum. 

Page No.4 of 9 
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(vi) The appellant is engaged in the manufacture of edible oils and was not eligible 

to take cenvat credit of service tax and the appellant has not availed cenvat credit of 

service tax paid on full value of transportation service provided by foreign shipping 

lines. 

4. Personal hearing in the matter was attended by Shri S.J. Vyas, Advocate, who 

reiterated the grounds of appeal and submitted that the cenvat credit for providing 

ocean freight service has not been taken by them; on query to submit evidence before 

the adjudicating authority, he replied that they have not submitted; that this was not 

issue in their perception; that this issue has been decided by the Hon'ble Apex Court 

in SRF Ltd. reported as 2015 (318) ELT 607 (SC); that appeal may be allowed. 

FINDINGS:  

5. I have carefully gone through the facts of the case, the impugned order, the 

grounds of appeal and the submissions made by the appellant including during 

personal hearing. I find that this being the case of refund, provisions of Section 35F of 

the Central Excise Act, 1944 are not applicable. The issue to be decided in the present 

case is as to whether rejection of refund claim of service tax paid on full value of 

service of transportation of goods in a vessel is correct or not. 

6. I find that the appellant filed refund claim for differential service tax of Rs. 

5,19,28,216/- paid on Ocean freight during May, 2017 and June, 2017 since they had 

paid service tax on full value of the transportation service of goods in a vessel without 

availing of exemption under Sl.No. 10 of Notification No. 26/2012-ST dated 20.6.2012 

as amended, which reads as under: - 

In exercise of the powers conferred by sub-section (1) of section 
93 of the Finance Act, 1994 (32 of 1994) (hereinafter referred to as the 
said Act), and in supersession of notification number 13/2012-Service 
Tax, dated the 17th March, 2012, published in the Gazette of India, 
Extraordinary, Part II, Section 3, Sub-section (i) vide number G.S.R. 
211(E), dated the 17th March, 2012, the Central Government, being 
satisfied that it is necessary in the public interest so to do, hereby 
exempts the taxable service of the description specified in column (2) of 
the Table below, from so much of the service tax leviable thereon under 
section 66B of the said Act, as is in excess of the service tax calculated 
on a value which is equivalent to a percentage specified in the 
corresponding entry in column (3) of the said Table, of the amount 
charged by such service provider for providing the said taxable service, 
unless specified otherwise, subject to the relevant conditions specified 
in the corresponding entry in column (4) of the said Table, namely :- 

TABLE 

Sl.No. Description of 
taxable service 

Percent- 
age 

Conditions 

(1) (2) (3) (4) 
1 ---- ---- 

Page No. 50f9 
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10 Transport of qcco's 30 ONVAT credit on inputs, 
in a vessel coital goods and input 

arvices, used for 
oviding the taxable 

srvice, has not been 
taken under the provisions 
of  the CENVAT Credit 
Rues,2004. 

(Emphasis supplied) 

6.1 I would also like to reprodc. Notificacn No. 15/2017-ST dated 13.4.2017, 

which reads as under: - 

In exercise of the powers ccnierred by sub-section (2) of section 68 of 
the Finance Act, 1994 (32 cf 1994). th Central Government, hereby 
makes the following further mendmens in the notification of the 
Government of India in the Ministry o Finance (Department of 
Revenue) No. 30/2012-Service Tax, daied the 20th June, 2012, 
published in the Gazette of ind, Extraordinary, Part II, Section 3, Sub-
section (I) vide number G.S.F<. 472(E). dated the 20th June, 2012, 
namely 

1. In the said notification, for ExpIar;atio Ill and Explanation IV, 
following shalt be substituted, namely:- 

"Explanation Ill. - The business entity ocated in the taxable territory 
who is litigant, applicant or petitioner, as the case may be, shall be 
treated as the person who receives the 1ega services for the purpose 
of this notification. 

Explanation IV. - For the purposes of tnis notification, "non-assessee 
online recipient' has the same meerng as assigned to it in clause 
(ccba) of sub-rule (1) of rule 2 of Servioc Tx Rules, 1994. 

Explanation V. - For the purposes of this notification, in respect of 
services provided or aqreea to beprovided  by a person located in non-
taxable territory to a person located  in non-taxable territory by way of 
transportation of goods by a vessel from a place outside India up to the  
customs station of clearance in India, oerson liable for paying service  
tax other than the service  provider shall  be the importer as defined 
under clause (26) of section 2 of the Customs Act, 1962 (52 of 1962) of 
such goods.". 

2. This notification shall come into force on the 23rd day of April, 
2017. 

(Emphasis supplied) 
6.2 Hence, with effect from 23.4.2017, in case of transport of goods in a vessel, the 

importer of the goods made liable for payment of service tax on 30% value of service 

of transportation of goods in a vesse subject to condition that cenvat credit on inputs, 

capital goods and input services, used for providing the taxable service, has not been 

taken under the provisions of the CENVAT Credit Rules, 2004. The Notification No. 

26/2012-ST dated 20.6.2012 has neither been withdrawn till the date of payment of 

service tax b the appellant nor amended to the effect that exemption is not available 

Page No. 6 of 9 
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in a case of service of transportation of goods in a vessel provided by the foreign 

shipping lines. I find that the foreign shipping lines do not get registered in India and 

not required to follow the provisions of Cenvat Credit Rules and hence, the question of 

availment of cenvat credit by the service provider i.e. foreign shipping lines does not 

arise and in this case, neither they nor appellant has taken cenvat credit on this 

account and thus, condition stipulated in Notification No. 26/2012-ST dated 20.6.2012 

stands fulfilled in this case and therefore, the appellant is entitled for benefit of 

exemption provided under the said Notification and is liable to pay service tax only on 

30% value of taxable service. Hence, the service tax paid on remaining 70% value of 

taxable service is liable to be refunded to the appellant as the incidence of service tax 

has not been passed on to any other person as certified by the Chartered Accountant 

vide Certificate dated 29.5.2018, which has not been disputed by the department. 

6.3 In this regard, I rely on judgment of the Hon'ble Apex Court in the case of SRF 

Ltd. reported as 2015 (318) ELT 607 (SC) wherein the Hon'ble Supreme Court 

1, decided eligibility of exemption from payment of CVD under Notification No. 6/2002-

CE dated 1.3.2002 which has similar condition that "If no credit under Rule 3 or Rule 

11 of the Cenvat Credit Rules, 2002, has been taken in respect of the inputs or capital 

goods used in the manufacture of these goods". The relevant para of the said 

judgment is re-produced as under: - 

6. In the present case, admitted position is that no such Cenvat credit is 
availed by the appellant. However, the reason for denying the benefit of 
the aforesaid Notification is that in the case of the appellant, no such 
credit is admissible under the Cenvat Rules. On this basis, the CEGAT 
has come to the conclusion that when the credit under the Cenvat Rules 
is not admissible to the appellant, question of fulfilling the aforesaid 
condition does not arise. In holding so, it followed the judgment of the 
Bombay High Court in the case of Ashok Traders v. Union of India' [1987 
(32) E.L.T. 262], wherein the Bombay High Court had held that "it is 
impossible to imagine a case where in respect of raw nephtha used in 
HDPE in the foreign country, Central Excise duty leviable under the 
Indian Law can be levied or paid." Thus, the CEGAT found that only those  
conditions could be satisfied which were possible of satisfaction and the  
condition which was not possible of satisfaction had to be treated as not 
satisfied. 

7. We are of the opinion that the aforesaid reasoning is no longer good  
law after the judgment of this Court in  'Thermax Private Limited v. 
Collector of Customs (Bombay), New Customs House' [1992 (4) SCC 440 
= 1992 (61) E.L.T. 352 (S.C.)] which was affirmed by the Constitution 
Bench in the case of 'Hyderabad Industries Limited v. Union of India' 
[1999 (5) SCC 15 1999 (108) E.L.T. 321 (S.C.)]. In a recent judgment 
pronounced by this very Bench in the case of 'AIDEK Tourism Services 
Private Limited v. Commissioner of Customs, New Delhi' [Civil Appeal No. 
2616 of 2001 - 2015 (318) E.L.T. 3 (S.C.)], the principle which was laid 
down in Thermax Private Limited and Hyderabad Industries Limited was 
summarized in the following manner- 

"15....The ratio of the aforesaid judgment in Thermax Private Limited 
(supra) was relied upon by this Court in Hyderabad Industnes Ltd (supra) 
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while interpreting Section 3y .ho Tahit Act itself; albeit in somewhat 
different context. However, the ,raer hicb the issue was dealt with 
lends support to the case of ssese rein. In that case, the Court 
noted that Section 3(1) of the Thrftf Act .:'rndes for levy of an additional 
duty. The duty is, in other words, in addkcr to the Customs duty leviable 
under Section 12 of the Customs Act read with Section 2 of the Tariff Act. 
The explanation to Section 3 has two limbs. The first limb clarifies that the 
duty chargeable under Section 3(1) woid be the Excise duty for the time 
being leviable on a like artice if produced or manufactured in India. The 
condition precedent for levy of addition duty thus contemplated by the 
explanation deals with the si:uaon where 'a like article is not so 
produced or manufactured'. The use o the word 'so' implies that the 
production or manufacture referred to in the second limb is relatable to 
the use of that expression in the rst limb which is of a like article being 
produced or manufacturea " ndia. The words 'if produced or 
manufactured in India' do no mean that the Uke article should be actually 
produced or manufactured in india. s per the explanation if an imported 
article is one which has been manufactured or produced, then it must be 
presumed, for the purpose of Section 3(1). that such an article can 
likewise be manufactured or produced in. ndia. For the purpose of 
attracting additiona' duty under Section [ or the import of a manufactured 
or produced article the actua; manufacture or production of a like article in 
India is not necessay. For quai:tif!cation f additional duty in such a case, 
it has to be imagined that the article impc;ed had been manufactured or 
produced in India and then to see what amount of Excise duty was 
leviable thereon." 

(Emphasis supplied) 

7. I find that CBEC Circular No. 206/412017 dated 13.4.2017 states that in a case 

where service of transportation of goods in a vessel provided by foreign shipping lines, 

the condition for availing exemption urder SLNc. 10 of Notification No. 26/2012-ST 

dated 20.6.2012 is not fulfilled by the foreign shipping lines and hence, benefit of 

conditional exemption will not be avaiiabe to them and service tax is required to be 

paid on full value of services. I find that the sd CBEC Circutar is contrary to the 

conditional exemption provided urlder the said Nottication which has neither rescinded 

nor amended to prohibit the exemption of ser/ce tax in a case where service of 

transportation of goods in a vessel provided by foreign shipping lines. I find that benefit 

of exemption provided under the Notification cannot be restricted through clarification 

issued by the Board as held by the Hon'hle Supreme Court in cases of Inter 

Continental (India) reported as 2008 (226) ELT 6 (SC) and Tata Teleservices Ltd. 

reported as 2006 (194) ELT ii (SC). 

7.1 I find that the Hon'ble Supreme Court in the case of Indian Oil Corporation Ltd. 

reported as 2004 (165) E.L.T. 257 (SC.) has held as under: - 

26. I am of the view that in a situation !ike this, the Customs authority 
should obey the constitutional mandate emanating from Article 141 read  
with Article 144 rather than adhering to the letter of a statutory provision  
like Section 151A of the Customs Act. The Customs authority should act 
subservient to the decision of  the highest constitutional Court and not to the  
circular of the Board which is  denuded of  its rationale and substratum  
under the impact of the authoritative prpnouncernent of the highest Court. 
Alternatively, Section 151A has to be suitably read down so that the 
circulars issued would not come into conflict with the decision of this Court 
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which the Customs authorities are under : Constitutional obligation to 
follow. 

(Emphasis supplied) 

7.2 Hence, I am of the considered view that the appellant is not liable to pay service 

tax on full value of transportation service availed by them and required to pay service 

tax on taxable value @ 30% of gross value of transportation service. Thus, I hold that 

the appellant is entitled for refund of service tax paid on gross value @ 70% of service 

since they have not passed on the incidence of service tax to any other person duly 

certified by the Chartered Accountant vide Certificate dated 29.5.2018. 

8. In view of above, I set aside the impugned order and allow the appeal filed by 

the appellant. 

S. d[  3tf 59kc1 d iIc1I 

9. The appeal filed by the appellant is disposed off in above terms. 

By Speed Post 
To, 

,x 

1k '1c1'il) 
3I1ctd (3ftfr) 

M/s. Adani Wilmar Ltd., 
Village — Dhrub, 
Mundra, Kutch — 370421 
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