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Central Ecmse (Appeal) Rules, 2001 and shall be accompanied against one which at least should in 
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The appeal under sub section (1) of Section 86 of the Finance Act, 1994, to the Appellate Tribunal Shall be filed 
in quadruplicate in Form ST.5 as prescribed under Rule 9(11 of the Service Tax Rules, 1994, and Shall be 
accompanied by a copy of the order appealed against (one of which shall be certified copy) antI shou)d be 
accompanied by a fees of Rs. 1000/- where the amount of service ):ax & interest clemandett di penalty levied of 
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situated. / Application made for grant of stay shall be accompanied by a fee of 113500/-. 
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communicated ano shad fe accompanied by two copies each of the 010 and Order-In-Appeal. It should also be 
accompanied h' a cony or TR-6 Challan evidencing payment of prescribed fee as prescribed under Section 35-
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Attention is also invitedl to the mules covenin,g these and other related matters contained in the Customs, Excise 
and Service Appellate Tribunal (Procedure) Mules, 1982. 
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ORDER IN APPE4L:: 

M/s Gujarat Mineral Development Limited, Lignite Project, Umarsar, 

PG SKV Nagar, Tal: Lakhapat, Dist: Kutch- 370601 (hereinafter referred to as 

"Appellant") has filed the present appeal aqair Oder in (T)apral No. Refund/02 to 

10/2018-19 dated 25.4.2018 (hereinafter reere.d to 'Thv impugned order") 

passed by the Assistant Commissioner, Cenro G3 Division, Bhuj (Kutch) 

(hereinafter referred to as "the lower adiudicating authority") 

2. The brief facts of the case are that Appellant filed 9 separate refund claim for 

total amount of Rs.76,29,865/- under Section 11B of the Central Excise Act,1944 

(hereinafter referred to as "the Act") for excess payment of Central Excise duty paid 

by them for the months of Jun, 2016 to Fob, 201 n under:- 

Sr No. Refund for the month of Roirurl Claim 

Arnou nt(Rs.) 

1 June2016 274220 

2 July2016 549837 

3 Aug2016 902682 

4 Sep2016 1191628 

5 Oct2016 1284405 

6 Nov2016 1020209 

7 Dec2016 1151312 

8 Jan2017 1159704 

9 Feb2017 95868 

Total 7629865 

2.1 The lower adjudicating authority vicle th m:usood crcler rejected refund 

claims for the months from June2016 'tc [)ec,2d on 1 e wund of limitation and 

also rejected refund for the month of Jan2017 and Nob, 2017 on the ground that 

CAS-4 certificates produced by the Appellant is nol. supporting the refund claim 

made by the Appellant. 

3. Being aggrieved with the impugned order, the Appellant has preferred 

present appeal, inter-alia, on the following grounds: - 

(i) Appellant paid excess amount wrorici!y nt NMET, Royalty etc.; 

that refund is on account of excess valuation ar haroe refund claims filed by them 

are not in respect of CE duty; that limitation stipi.ihted under Section 11 B of the Act, 

is not applicable in this cases as date of payment is not relevant date since the 

value is to be assessed on the basis of cost ol production to be determined at 

- Page No. 3 of 15 
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subsequem stage and covered under CEEC letter No. 20610112017-CX dated 

16.2.2017; that date of final assessment of the duty is required to be reckoned as 

per this circular and hence, refjrd claims ae withir time limit. 

(ii) The lower adjudicating authority is required to allow the refund claims on 

limitation ri terms of Section 142(8) (b) of Central Goods and Service Tax Act,2017 

(hereinafter referred to as 'the CGST Act2017"). 

(iii) Refund claim of Rs,11,51,312/- in respect of SI. No.7 is well within one year 

from the date of payment. 

(iv) They had submitted all cocumenrsi evidence including CAS-4 Certificates 

and complied with the requirements of CBC letter cated 16.2.2017; that refund 

claim cannot be rejected merely because CAS-4 certificates are issued on 

22.03.2018; that they relied upon judgment of the Hon'ble Gujarat High Court in the 

case of MIs. Swastik Sanitary wares Ltd reported as 2017(49) STR 484 (Gui); that 

the decision of Hon'ble Supreme Court in the case of M/s. Mafatlal Industries Ltd 

reported as 1997(89)ELT 247 (SC) is misplaced; that the lower adjudicating 

authority has misperceived CB:C Circular No. 206/01/2017-Cx dated 16.2.2017 in 

holding that appellant should have intimated for pio'isiorlal assessment which is not 

required at their end. 

4. Personal Hearing in the matter was attended by Shri Rahul Pate, C.A., who 

reiterated the grounds of appeal and sLibmitted that 7 refund claims have been 

rejected as time barred, which is not correct as Section 11B is not applicable to 

those claims; that he relied upon case levis in the case of M/s. Swastik sanitary 

wares Ltd [2017 (49) STR 484 ;Guj)], M/ Kribhco Shyarn Fertilizers Ltd [2018 (17) 

GLSTL 196 (All)], M/s. KVR Construction [2018(14) GSTL J 70 (SC)], M/s. Jindal 

Steel & Power Ltd [2014 (300) ELT 401 (tn-Del)] and National Institute of Public 

Finance and Policy [2019(20)GSTL 330 (Del.); that remaining 2 refund claims are 

rejected on flimsy ground, which are not legally sustainable; that duty on Royalty, 

DMF, NMET & MCF is not payable on lignite cleared to their sister units (ATPS) 

whereas duty ins payable on these when cloods/  lignite are cleared to outsiders any 

other customers; that duty has been ieuric;ly paid by them as these amounts are 

neither recovered by them nor paid b ttiein as is being transferred to their own 

units (ATPs)details of which are given in additional submission dated 26.4.2019; 

that they duty is payable on 110% of cost of production as per details given in their 

submission of 18.4.2019 wherein CAS-4; that the refund claims are not time barred 

as is held by the Hon'ble Gujarat High Court in the case of M/s. Swastik 

Sanitaryware and other case laws relied upon by thorn; that relevant date for time 
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limit is dated of CAS-4 certificate i.e. 15.5.2017 and not from the date of actual 

payment of amount wrongly paid by them in excess as is held by Hon'ble Allahabad 

High Court in the case of M/s. Kribhco 6hyam rerfilizercJjd. 

4.1 Appellant in written submission summarized he pores raised during personal 

hearing and also submitted copies of GAS cerfticats.s dated 2.2.22017, dated 

15.5.2017 and dated 22.3.3108 along with copies of refund applications made by 

them to the lower adjudicating authority. 

F I N D N G S 

5. I have carefully gone through the facts of di- ,;:s', Hi mpjgnecl order, written 

as well as oral submissions made by the Appellant. T'ic issue to be decided in the 

present appeal is whether, 

(i) Seven Refund claim rejected by the lower adjudicating authority on the ground 

of limitation under Section 11 B of the Act is correct or otherwise? 

(ii) the lower adjudicating is correct in rejecting two refund claim by not accepting 

CAS-4 or not? 

6. It is appellant's contention that refund claimed by hem in respect of excess 

payment of CE duty for the months 'from June2016 to Dcc, 2016 is not time barred 

under Section 11B of the Act since excess payment made by them cannot be 

treated as duty; that they had taken wrong valuation i.e. higher \calue to arrive at 

and to assess their CE duty liability for the respective months; that it is not disputed 

that appellant reflected payments as duty in their ER-1 returns. Thus, payments 

made by them are nothing but self-assessed Csn'al Eh ice duty liability though on 

higher value and hence, argument that the exceo oiv"rleni. made by them is not 

duty does not sustain. I am therefore, of the view thai: excess payment made by 

appellant are excess duty payment and refund of such duty is governed under 

provisions of Section 11 B of the Act. 

6.1. I find that the Hon'ble High Court of Punjab and Haryana in case of excess 

payment of duty on captively consumed goods earl refund 'thereto has held as 

under:- 

"5. We have heaid Ihe learned counsel ansi e of the view that no 

question of law warranting issuance of dirsctiono for reference to this 

Court would arise. Firstly the question of limitation is a mixed questoo 

of fact and law and the findings recorded by the Tribunal in its order 

dated 9-6-2000 dismissing the main appeal as also in the order dated 

17-11-2000 while dismissing the rectification application, have 

categorically held that the refund claim should have been filed before 
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the expi,'y of six months from the relevant date which is defined in 

Explanation to Section 11B(f of the Act. Accordingly, the relevant date 

has to be compUted from the dale of payment of duty which fell 

admittedly beyond the period of s/x months. In fact it is the duty of the 
Tribunal to act in accordance wit/i the sta/Litory provisions. Another 

aspect of the matter is that doctrTha of unjust enrichment would even 

apply to cases of captivE' consumhoii. In that regard reliance may be 

placed on a judgment of Hon'ble The Supi aria Court in the case of 

Un/on of India v. Solar Pesticide Pvt. Ltd. - 2000 (116) E.L. T. 401  
(S.C.)." 

6.2 find that Hon'ble CESTAT in the case of M/s. Veer Overseas Ltd reported 

as 2018(15) GSTL 59 (Tri-LB) has he'd as under: - 

"7. What is crucial is that the a/Joe/ants paid the claimed amount as 

service tax. They hai'a sppronriiod the ]urisdic'tional authority of 

service tax for refund oi the sad rnoiiey. It is clear that the 

jurisdictional service tax authority is governed by the provisions of 

Section 1 lB as the claim has been filed as per the said mandate only. 

Here, we have specifically asked the Learned Counsel for the 

appellant under what provision of law he is seeking the return of the 

money earlier paid. He admitted that the claim has been preferred in 

terms of the provisions of Section 118. If that being the case, it cannot 

he said that except for limitation other provisions of Section 1 lB will 

be made applicable to the appellant. The Learned Counsel also did 

not advance such pmoositior. He repeatedly submitted that the 

amount is paid mistakenly. The sine is not a tax and should be 

returned without limitation as mentioned r; 3cc/Jon 1 lB. We are not 

convinced by such submission. 

8. Here it is relevant to note that in various cases the High Courts 

and the Apex Court have allowed the claim of the parties for refund of 

money without applying the provisions of limitation under Section 1 lB 

by holding that the amount collected has no sanctity of law as the 

same is not a duty or a tax and accordingly the same should be 

returned to the party. We note suco remedies provided by the High 

Courts and Apex Court are mainly by exercising powers under the 

Constitution, in writ jurisdiction. it H clear That neither the jurisdictional 

service tax authority nor the TiiLn;l has ELIC.7 constitutional powers 

for allowing refund beyond the statutory time-limit prescribed by the 

law. Admittedly, the amount is paid as a tax, the refund has been 

claimed from the jurisdictional tax authorities and necessarily such tax 

authorities are bound by the law governing the collection as well as 

refund of any tax. There is no legal mandate to direct the tax authority 

to act beyond the statutony powers binding on them. The Hon'ble 

Supreme Court in Ma fat/al lndrjstri9s Ltd. (supra) categorically held 

that no claim for refund of any duty shall be entertained except in 
accordance with the pat•iisions ot (a statute. Every claim for refund of 

excise duty can be made 01)1/I f;,..iii rind in acrordance with Section 

I1B in the forms pro/icieci cj (ha Aix. Jirs Apex Court further 

observed that the only exceprion is where the provision of the Act 

whereunder the duty has been levied is found to be unconstitutional 

for violation of any of the constitutional limitations. This is a situation 

not contemplated by the Act. VVe note in the present case there is no 

such situation of the provision of any tax levy, in so far as the present 

dispute is concerned, held to be unconstitutional. As already held that 
Page No. 6 of 15 
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the appellant is liable to pay service tax on revel-se charge basis hut 

for the exemption which was not avilec. theoi. Y hold that the 

decision of the Tribunal in Mor'170t lotion :'n;i t lupra) has no 

application to decide the dispute in the pro nnt n'fsrred case. We take 

note of the decision of the Tribunal in XL TRtacom Ltd. (supra). It had 

examined the legal implication with refurence to the limitation 

applicable under Section I1B. Vile also note that the said ratio has 

been consistently followed by the Tribunal in various decisions. In fact, 

one such decision reached Hon'ble Supreme Court in Miles India 

Limited v. Assistant Collector of Customs - 1987 (30) E.L. r. 641 

(S.C.). The Apex Court upheld the decision of the Tribunal to the 

effect that the jurisdictional customs authorities are right in disallowing 

the refund claim in terms of (im:'011017 proiic ci under .2ction 27(1) of 

the Customs Act, 1962. We also note in ;h ':nt Collector of 

Customs v. Anam Electrical ManufacturnoCo. :f9f  (90,) E.L.T. 260 

(S.C.) referred to in the decision of the Trihuna,l in XL Telecom Ltd. 

(supra), the Hon'ble Supreme Court held that the claim filed beyond 

the statutory time limit cannot be entertained. 

9. The Apex Court in Mafatlal Industries Ltd. (supra) observed that 

the Central Excise Act and the Rules made thereunder including 

Section IiB too constitute "law" within the meaning of Article 265 and 

that in the face of the said provisions - which are exclusive in their 

nature no claim for refund is maintainable except end in accordance 

therewith. The Apex Court er?chaaizad "nt "hre grn"isions of the 

Central Excise Act also constitute "iamiv f: ''n ihs meaning of Article 

265 and any collection or retention of tax in cccoJnncrn or pursuant to 

the said provisions is collection or retenifn ormier "the authority of 

law" within the meaning of the said Article'. 

10. Having examined various decided cases and the submissions of 

both the sides, we are of the considered view that a claim for refund of 
seivice tax is governed by the provision of Section 1 lB for period of 

limitation. The statutory time limit cannot be exfended by any 

authority, held by the Apex Cottrt." 

6.3 The Hon'ble High Court of Delhi ri the cam 'J i' . Media Ltd reported as 

2017 (6) GSTL 266 (Del) has held that refund of ee-.m. payment of service tax is 

covered under time limit prescribed under Section ii B cf the Act. Relevant part of 

the decision reads as under:- 

"10. Here, however, the facts are different. The Appellant does not 

dispute that it is liable to pay service tax for the services rendered by 

it. In such a situation, it is abundantly clear that the Appellant has to 

seek refund of service tax, paid in excess, in terms of and within the 

limitation period stipulated tin :fmr 'ec fir I 'fl nf f/mt CE Act i.e. 

before the expily of one year frc'm ihe n .I,Ar mfmtt•r ihe expression 

'relevant date' has been defined Th cimon': (5 / ! o!anatjon (B) to 

Section 11B of the CEAct as "the dale of payment of duty". 

11. In considerng the application for refund Lv the Appellant filed on 

25th September, 2007, the Assistant Commissioner ascertained which 

part of the claim pertained to the period prior to 26th September, 

2006. In fact, the Appellant itself set out, in a table in its re fund 

application, the dates on which payment of service tax was made by it. 

What has been rejected by the Assistant Commissioner is the claim 

for refund of service tax pair! fu' the Appellant pror to 25th September, 

2006. Such claim was clearly oprred b] ini'tafie:r Jr, fnrnis of Section 
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I 1B(1) of the CE Act. Since the payment of service tax during the said 

period was not under protest, the Appellant was unable to take 

advantage of the second proviso tinder Section 1 1B(1) of the CE Act 

which states that the limitation of one year will not apply where any 
dury and interest has been paid under protest. 

12, That being the position, the irnptigned order of the CESTAT 

affirming the above orrier of inn Assistant Commissioner, and the 

consequential order of inc Cornjirssjonei 'Appeals,.) does not suffer 
From any legal infimuLv. The LiCS(1On /r5n75d is, accordingly, 
answered in the negatiiín, i.e. in iavuLir of the Department and against 
the Appellant." 

6.4 The Hon'ble CESTAT in the case of MIs. Jindal Steel and Power Ltd reported 

as 2014 (314) ELI 656 (tn- Del.) has also held that excess payment of CE duty 

inadvertently by the assessee is riot deposit and refund of such payment is hit by 

irnjtaton under Section 11B o the Act. Relevant part of the decision reproduced 

below:- 

"4. On careful examination of tIe sunmissions of the Learned 

Advocate, / find that it is not disputed by the learned Advocate that the 

refund claim has been filed beyond the period of one year from the 

payment of excess duty by the appellants. The reliance placed by the 

learned Advocate are not relevant to the facts of this case as in the 

case of Indo Raina Synthetics (India) Ltd. cited supra, the High Court 

of Delhi has dealt the case of Customs wherein as per provisions of 

Section 154 of the Customs Ad, 962 which deals with mistake or 

error by the importer or Central E<ui.se officers whereas in the case of 

Indian Oil Corpn. cited up:a, thc 3c;Ls were [hal credit of excess duty 

was taken by the appellarn's I *e.r pci senai 'edger account which 

was asked by the Assalant Con miss;oner 10 li/c a refund application 

for duty already paid. Hence, the above said decisions are having no 

relevance with the facts of this case. As the lower authorities has 

rightly held that refund claim has been filed beyond the statutoty 

period of One year, as per Section 1 lB of the Central Excise Act the 
appeal deserves no merits. Impugned order is upheld. Accordingly, 

the appeal is relected." 

6.5 Similarly, the Hon'ble GESTAT i The case of M/s. XL Telecom Ltd reported 

as 2006(206) ELT 303 (Tri-Nar), ri n case of AssEt. Eng. (Civil), PCC Pole 

Factory reported as 2005 (191) ELT 370 1ri-Del) 01011 the case of M/s. Narmada 

pipes reported as 2013 (292) ELI 51 (Tri-Ahmd) has held that refund of excess 

payment made by the assessee is covered under time limit prescribed under 

Section 1 1 B of the Act. 

7. Appellant further contsrcled that triiC limh of one year stipulated in Section 

lB of the Act required to be considenEd front the date of issuance of CAS-4 

certificate as stipulated uncku CI.3E0 Lu...Jiat Nc. 51....i0/2003.CX dated 13.2.2003 

and instruction No.206/0112017-CX.6 dated 16.2.2017. find that Circular dated 

13.2.2003 and dated 16.2.2017 stipulates CAS-4 certification for valuation of 
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captively consumed excisable goods ic assess 3' ' cr of cost of the goods. 

Circular dated 16.2.2017 lays doa,n time lim Ic' cbdiin GAS cerl:ification for 

finalization of provisional assessment. Contents both Circular are reproduced 

below for ease of reference: 

Cfrcutar No. 6921812003-CX., dated 13-2-2003 

Subject: Valuation of goods captively consuined. 

/ am directed to say that ca Thmduction •'s CcnJml Er'aise Valuation 
(Determination of Price of Excisable gocc F'fcr w. e. f. 1-7- 
2000, it was clarified by the Board vide CTh:I Jar 'lu. :i/2i/2O00-TRU, 
dated 30-6-2000 (para 21) [2000 (1 19) ft. t.. T. ttt27 that for valuing 
goods which are captively consumed. Ifs' p:enassl principles of 
costing would be adopted for applyinq Rule 6. The Board has 
interacted with the Institute of Cost & Works Accountants of India 
(ICVVAl) for developing costing standards for costing of captively 
consumed goods. 
2. The Institute of Cost & Works Accountants of India f/C WAIJ has 
since developed the Cost Accounting Standards, CAS 2, 3 and 4, on 
capacity determination, overheads & cost of produciJon for captive 
consumption, respectively, wh;ch were 'c/eased by he Chairman 
CBEC on 23-1-2003. 
3. It is, therefore, clarified tf at cost •' 1' 'cl/on of captively 

consumed goods will henceforth he don:: ::!rJit in accordance with 
CA 5-4. Copies of CAS-4 may be obtained ftom the local Chapter of 
ICWAI. 
4. Board's Circular No. 258/92/96-CX., dated 30-10-96 [1996 (88) 
E.L. T. T9J, may be deemed to be modified accordingly so far as it 
relates to determination of cost of production for captive/v consumed 
goods. 
5. This Circular may be brought to the notice of the field formations. 
6. Suitable Trade Notices may be issued for the benefit of the 

Trade. 
7. Hindi version will follow. 
8. Receipt of these instructions may icr' 

instruction F. No. 206/0112017-CX.Q  cffaf fsf-cCi7  

Subject: Periodicity of CAS-4 certificates - fegarding. 

Kind attention is invited to Board's Circular No. 692/08/2003-GX., 

dated 13th February, 2003 [2003 (152) E.L. T. (T40)] by which it was 

clarified that cost of production of captively consumed goods shall be 

done strictly in accordance with CA S-4. 

2. Instances have been highleq7fed if's; C I. G 90c/it that some 

assessees are not preparing CA 54 crtf" '-iu after substantial 

time lapse from ending of financial year and fiiisf of Tax Audit reports 

and therefore these assessees could rio1 calculate the differential 

duty. 

3. In this regard, it is directed that assessees should be requested 

that CAS-4 certificate of the financial year ending on 31st March shall 

be issued by 31st December of the next financial year. l:or  example, 

for the Financial Year 2016-17, CAS-4 certificate should be issued by 

31-12-2017. The assessinq nfbccr :sd"l !ho,'s.sfr finalize the 

provisional assessment expecilucriuf. ';'s c :' (commissioners 

shall suitably issue the trade facility 1/7 f!,:: :7:';5p .... 
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4. Difficulty, if any, in the impPs rsi;iarThri t t7s instruction may be 
brought to the notice of the Board. H'ndi version will follow. 

7.1 E find that CBEC Circular dated 13.2.2003 mandates CAS-4 certification and 

instructions dated 16.2.2017 stipulated 31st  December as cut off date for obtaining 

CAS-4 to finalize the pending provisional assessment. Instruction dated 16.2.2107 

stipulates finalization of assessment wl'iara assessee has provisionally assessed 

their duty liability for pendinj CAS-4 ceililicate under Rule 7 of Central Excise 

Rules,2002 (hereinafter referred to as ti a 'tules) This instruction did not refer 

cases where assessment is rot under Rule 7 of CER. Appellant has not adduced 

any evidence to the effect that they resorted to provisional assessment of duty 

under Rule 7 of CER. It is also on record that appellant has obtained CAS-4 

Certificate on 15.5.2017 however not filed refund claims till 3.1.2018. Thus, do not 

find merit in Appellant's argument and hence, in absence of any such evidence it 

can not be held that assessments of Efti reTurn were provisional under the Act. 

7.2 The Hon'ble CESTAT The case ai MIs Swastika Concab (I) P Ltd reported 

as 2009 (246) ELT 448 (Tn-Del) has held as under :- 

"4. The first point of dispute in this case is as to whether because of 

price variation clause in the sy,pply orders placed by JVVNL and 

AVVNL on the Appellant company, the assessment of duty on the 

qoods cleared by the Appellant aciainst these supply orders is to be  

treated as provisional. There is no dispute about the fact that neither 

the appellant had written to the jurLdictional Assistant Commissioner 

for provisional assessment nor ':r  such order 'n this reqard has been 

passed by the Jurisdichona! Asiai Coirimissioner. The appellant in 

support of the plea that the assassmeno; /;ave to be treated as 

provisional, rely upon the judgments of the Tribunal in the cases of 

Telephone Cables Ltd. v. CCE, Chandigarh (supra), the Government's 

SLP which has been dismissed by the Hon'ble Supreme Court and 

also the judgments of the Tribunal in the cases of CCE, Tirupati v. 

Kurool Cylinders Pvt. Ltd. (supra) and Rajasthan Electronics & 

Instruments Ltd. v. CCE, Jaipur (supra). In all these cases, the 
Tribunal has held that when a sale contract has p/ice variation clause, 

the assessment in respect of o[wrancss made against such sale 

contracts are to be La sled as: uiavisiofll even though procedure 
prescribed under Rule 95 of f:ertisrl E:cise Rule 1944 was not 

followed. Though agaifsi the u ir bunalS jLlC!4fl7efl1 in the case of 

Telephone Cables Ltd. v. CCE, Charidigarh (supra), the Union of India 

filed an SLP before Hon'ble Supreme Court, it is seen that SLP was 

dismissed as withdrawn and thus, the dismissal of the SLP by Hon'ble 

Supreme Court was not on merit or by a detailed order. As against 

this, Hon'ble Supreme Court in the case of CCE, Calcutta v. 
Hindustan National Glass and Industries Ltd. ('supra) has held that to 

establish that the clearances were provisional basis an order under 

Rule 9B of the Erstwhile Central iSreSe Rules, 1944 and the payment 

of duty on provisional case; I:; re: asa1y / fjncl that this decision of the 

Hon 'ble Supreme CoUrt is taseh ;.r its ea liar decision in the cases of 

Metal Forgings v. Unon af Ind;a / sparTan s7 i'1.)2 ff46) E. L. T. 241  

(S. C.) and Coastal Gases and Chemicals Pvu. Ltd. v. Asstt. CCE, 
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Visakhapatnam reported in 1997  j92 EL. f. ;:i (E.G.). The decision 

of Hon'ble Supreme Court, in view of the pnevis/ons of Article 141 of 

the Constitution is binding on the Courts and Tribunals. In view of the 

settled legal position on this issue, following the Hon'hle Supreme 

Court's judgments, I hold that since in this case, there was neither any 

application from the Appellant for provisional assessment nor any 

such order under Rule 7 of the Central Excise Rules, 2002,  
correspondinq to Rule 9B of the Erstwhile Central Excise Rules,  

19441 had been passed  by The /.*en! CosiTissioner, the  

assessments cannot be treated as jru;;c'r, though the  

supplies were against the contract conis'1rg ::1- e variation clause 

and  therefore, the refund claim would  hu  sub  ect to the limitation  

period prescribed under Section 1 ! B of The Act. The re/ection of 

refund claim of Rs. 38,345/- onthe ground of time bar is therefore  

upheld.  

7.3 The Hon'ble CESTAT in the case of M/s. Rajasishan Cylinders & Containers 

Ltd reported as 2005 (191) ELT 729 (Tn-Del) has held that in absence of an 

application for provisional assessment by apEai irThs! clot" payment can not be 

held as provisional and refund was hit by irn1a 

Relevant part of the decision is reproduced as undar: 

"4. / have perused the records and heard both sides. In the present 
case there was no application by the appellant for allowing provisional 
assessment. Nor was there any order passed for provisional 
assessment. Provisional assessments are provided under Rule 7B of 
the Central Excise Rules and there are specific requirements to be 
met for the same. In the absence of even an application for provisional 
assessment by the appellant the present c/aim that original payments 
of duty were provisional is not msintainable. In view of this, the 
impugned order is confirmed and the ap' erf: na/erie ci. 

7.4 The Hon'ble CESTAT in the case of MIs uthri bower Equipment 

Co P Ltd reported as 2014 (301) ELI lob (Tb-Lang) has held that 

assessement by the appellant can not he considered as deemed provisional 

in absence of any order under Rule 7 of CER. Para 5 and Pare 6 of the order 

read as under:- 

"5. As regards the claim of the learned counsel that the assessment 

should be considered as deemed provsir'rr assessment, the learned 

AR submits that in the case o  CCL bE :f . i!Thbustan National 

Glass & Industries Ltd. [20db (1 b2 . . (E.G.)], Hon'ble 

Supreme Court in ara 18 observed that ic order to hold that 

clearances were on provisional basis, an order under Rule 9B of the 

erstwhile Central Excise Rules, 1944 and clearances/payment of duty 

on provisional basis are essential. In this case, there is no order of 

provisional assessment under Rule 9B of the erstwhile Rule or Rule 7 

of the present Central Excise Rules, 2002. Further the learned AR. 

also relies upon the decision in the case of Universal Cylinders Ltd. V. 

CCE, Jaipur-1 [2004 (17 ELI. 898 (Tn-Del.)] to suhmit that there is 

no such thing as deemed r: visions! o;s smect. n iact in this case, 

it is seen that there was en Prder-n-D a a! Na €bE005, dated 28- 

10-2005 passed by the Deauty Corn: rbc at (lentral Excise, 

Yeshwantpur Division, Ban!Jalore in rn'rn::; at the very same 

assessee discontinuing the povIsionai assesrrcsnt resorted toas per 
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order passed in 2001. III hs ce.o, leaveo!one deemed provisional 

assessment, we have an c(cler s::eI.!i!cs1ily taLng ;s decision that there 

shatl be no provisional osse:ssrre-o; . he ce of the assessee. The 

learned counsel drawing attention to para 6 wherein, the submissions 

made by the appellant that they would not insist on provisional 

assessment and they would claim refund in case of excess payment 

and make payment to the Government if there is short payment and 

therefore they have no objection to the provisional assessement 

discontinuation have been recorded. This does not help the appellant 

at all. If they wanted provisional assessment, an order to that effect 

should have been insisted upon by them. The order passed by the 

Deputy Commissioner vo.s en appestable oicler and in fact I find that it 

has become a consent oidr because of the submissions made by the 

appellant themselves. Ui,clar these oircumstanc'es, the assessment in 

the case of the appellant cannot be considered as provisional or 

deemed provisional. 

6. Therefore, the refund claim flied by the appellant for the purpose 

of limitation under Section 11 B of the Central Excise Act, 1944 has to 

be considered on the basis of the payment of duty at the time of initial 

clearance and admittedly refund claim was filed beyond the normal 

period of limitation of ore year. Therefore [he assessee has failed to 

mak:e out a case in their lavour. Ar:t;ording!y the appeal is rejected." 

8. As regards, appellants claim thaL refund claim in respect of Sr. No. 7 i.e. 

assessment for the month of Dec2016, was within one year from the date of 

payment of duty. I find that appellant filed refund claim on 3.1.2018 as 

ackno\vledged on the face of the refund application. I find from the copy of ER-i 

return filed by the Appellant that appellant has made payment on 03.1.2017 under 

GAR -7 Challan No. 0002288O30i20i7OO87. Scanned image of Application and 

relevant part of ER-i return is reproduced below for ready reference: - 

GIJ)ARAT MIT'ERAL DEvaLopME- CORPORATION LI1'1ITED 

( A Go'errur,ent  of lnterprse ) 
Lignite Project, Unrsr, P.O S.R.V.Nagar lfl-  370601 

Tal: Lakhapal, Diet: Kuich (00J1 C mail: umarsar qmdcltd.00m  
Pho-e (02839' 203693 Fa) (02i5) ?c3 .,428  ('p4 Li41OOG)19..51CuO?O' 

Coii1]fl1sSiCfl(-4J, 

6S1 11huJ IKutch.
/ 

270T0 -:2T-C 
Datc: 1l.02.2018 

S .1A 

Sir, 

fuhecl' SubmissiOn of Refurc '.taio i. 

2016. 

duem:wcI December 

1: 

M/s Gujarat Mineral Development Corporation. Lignite Projects, Umarsar 

pereiaaftes ralerred to as GMDC, for Sake is a Public Sector Undertaking o 

Government of Gtijarat ,for mining of Liiite Coal at village •th arsar and had 

registered with goar jurisdiction as Ceni:rsl Excise Manufacturer and having ECC 

Number AAACG 7987 PIOM 010 

We are .he'res'dth ffl H,, J,,jrr ±r l 11,5121.2/- along with 

EoLc..rii-, 1.cu .,v,ts: 
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8.1 It is evident that appelIan filed refund -i fcv Dc,2016 on 3.1.2018 after 

stipulated period of one year from the date o p\rnei. . :..i .2017 under Section 

11B of the Act. 

8.2 In view of above, I hold that refund rejected by the lower adjudicating 

authority in respect of Jue,2016 to Dec, 2016 on the ground of limitalion is correct, 

legal and proper. 

9. Regarding refund claims for the month ,i:i71)1/ end Feb, 2017, the lower 

adjudicating authority has rejected refund ..........ii ; tie. ground that CAS-4 

certificates do not support the claim made by the epoellant. Appellant produced 

copies of six CAS-4 certificates issued on difIernnt dates for different periods as 

under: - 
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Sr. 

No. 

Date of Certificate Period covered in Certificate Cost/MT 

Certified 

1.  2.2.2017 Aii2D 3 Dec,3Cri6 74539 

2.  i55.2017 Aphi,201€ o Mit17 747.58 

3.  22.3.2018 April2016 to June2016 940.50 

4.  22.3.2018 April2016 to Sep2016 790.23 

5.  22.3.2018 April2016 to Dec,2016 745.39 

6.  22.3.2018 Aphi,201 to Març017 747.58 

9.1 I find that appellant filed applicatn for refund of excess payment made for 

the month of Jan2017 and or 5L20{ 1iherein osi per MT. is taken as 940.50. 

Whereas, certificates produced ii the appeal memorandum dated 15.5.2017 and 

dated 22.3.2018 both in respect of entire year certifies cost as Rs.747.58 MT. find 

that while i-ejecting refund the lower adjudicating authority has in one line recorded 

that CAS4 certificate is not supporting the refund claim but not given detailed 

findings without elaborating on costing when Appellant has shown higher cost of 

Rs.940.50 as against certified cost oi Rs.747.58. At the same time, Appellant has 

not advanced any argument o.....rils esi:mct arid did not countered findings of the 

lower adjudicating authority in their AppmI Memorandum. Thus, I find that rejection 

of refund for the months of Jan, 2017 and Feb2017 is not on merit but prima fade 

on technical ground. I am of the considered view that appetlant should not be 

denied leqitimate refund of duty and undue amount cannot be withheld by the 

exchequer it refund claim is found otherwise in order. Therefore, in the interest of 

justice, I find it appropriate to remand the matter to lower adjudicating authority to 

arrive at fair conclusion on CAS--1 rertificate.s dated 15.5.2017 and dated 

22.03.3018 submitted by the appeilenr id cecide ihe matter afresh giving detailed 

findinq in the matter. 

9.2 I find that remanding matter to the lower adjudicating authority is legal and 

proper in the light of the decision of the Hori'ble CESTAT in the case of Singh Alloys 

(P) Ltd. reported as 2012(284) ELT 97 (Tn-Del) wherein it is held that power to 

remand in appropriate cases is inibuilr ri Section 35A(3) of the Central Excise Act, 

1944 even after amendment. The Hor.i:io C STAT in the case of M/s. Honda Seil 

Power Products Ltd. reported e 2013 (L7) ELI 333 (Tn-Del) has also held that 

Commissioner (Appeals) has inherent power to remand a case under the provisions 

of Section 35A(3) of the Central Excise Act, 1944. The Hon'ble High Court of 

Gujarat, in Tax Appeal No. 276 of 2014 of Associated Hotels Ltd. has held that even 

after amendment in Section 35A(3) of the Central Excise Act, 1944 in 2011, the 

Commissioner(Appeals) has powers to rerrlarid. 
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11. The appeal filed by the Appellant a dispo I ofoa above. 

Appea' No V2/33/GDMf2O18-19 

15 

9.3 In view of above, I am of the considered view that this is fit case to remand 

the matter back to the jurisdictional adj ai -• do-n ovo proceedings 

in respect of refund claims for the month of 2Oi7. Appellants are 

directed to submit all relevant records and clocu:mrtc in support of their contentions 

within 30 days from the date of this order to the lower adjudicating authority, who 

shall pass reasoned and speaking order after fair and reasonable opportunities 1:0 

the Appellant to explain their case. 

10. In view of above facts and circumstances, I ness the following order: - 

(i) I allow appeal by way of remand fo .::i mt nd for the months of 

Jan2017 and Feb,201 7 after vrrf'in •: os 1 :aid in accordance with 

law. 

(ii) I reject appeal in respect of refund for the months from June2016 to 

Dec,2016. 

-
t. M?tT1F Rt c d wrr chi fii 3R'El   1TT I 

t Tfd-ks-1 31-1*d, T 1TE11U 9l EtO0fl Tii Thh, 

31afl t Ia-chI dl 

3fT1T, ET tc1 tEIT cb &cl he-cIRT 3c-1Ic ç-c1,  cS'J TPf Fi 

chIc4I d I 

3 . 3- CJ- - ,
t c IE1T EF ¶c'l i a-h, 1T cFl ck d 3-1iEf .i ch 
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