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Passed by Shri Kurnar Santosh, Principal Commissioner (Appeals),Rajkot 

iVNr/9/ r/1fli5 3ff, 'o.-ai T5tTtijvt/ -./T9 
th'lik_ /e-i / Tifll TtT lao llt5T 9TPo:/ 

Arising out of above mentioned 010 issued by Additional/joint/Deputy/Assistant Commissioner, Central Excise/ST / GST, 
Rajkot / Jamnagar / Gandhidham 

& ti1 r .iii o 'ir /Name & Address of the Appellant & Respondent :- 

M/s Aashirwad iteruatioia1, 3-9, Muo.&a GIDC,, Opp. Arihant marble,, Barod Road, Mt:a 
(Kutch)- 370421. 

 1lo' U-PPTttictThll /Tttiss tT3rilcN1 't '9'tcll5/ 
Any person aggrieved by this Order-in-Appeal allay file an appeal to the appropriate authority in the following 
way. - 

Iin j3TT s 01,t/4 itmt1d ii'11ci, 'r'' oru ilJ,'e iffitl4iPT,1944 4t OTtT 35B 
(A) pf 1994tpr86siciin H_V'diri a'tr Nitm l/ 

Appeal to Customs. Excise & Service Tax Aopellate Tribunal under Section 35B of CEA, 1944 / Under Section 86 
of fhe Finance Act, 1994 an appeal lies to:- 

(i) 

rifrti-  a -cie  Tk(iIieo aclC tt5 'i1flc1)PkH-uec1i, 2001, lt6 i i7rli7ci fiIaT1. 
i' -1ltO I T -4 I' iuet 

u'i',F5ni'aT iFT:1,Q00/-t,5,0Q0/-Filf 
il-TilT 1Q000/- viTT uT flllIFci i.ii t,(c'1'eki .ir'Ii4 TTi l-ftflTTiT 5j5iltiliT iIIdIri, ll1SlT3i'-flc'fl - tfil'r's uT tiieI, iiOev 

u uirr tt 'aft +iii1ii Ru uu grr ui e: 1H uun rcr seI "IlnI uTRO  I 5I4 fT 5T9T9 

"L ruT uTfiTT ur sppf(v uTuTfuTi iflTiT uuuu 3TT ( sffT) iFilu-c TIY4 500/- iltT TT 
uie i1TTTTTT1T 1/ 

The appeal to the Appellate Tribunal shall be filed in quadrup1icat in form EA-3 / as prescribed under Rule 6 of 
Central Excise (Appeal) Rules, 2001 and shall be accompanied against one winch at least should be 
accompanled ov a fee of Es. 1 000/- Rs.5000/-, Rs.10,000/- where amount ci 
dutvdemand/intefestjpenalty/refund is upto 5 Lac.. 5 Lac to 50 Lac and above 50 Lac respectively in the form 
of crossed bank draft in favour of Asst. Registrar of branch of any nominated public sector bank of the place 
where the bench of any nominated public sector bank of the place where the bench of the Tribunal is situhted. 
Application made for grant of stay shall be accompanied by a fee of Rs. 500/- 

irl-lafraT eljii'r'A TiTT il'afiR, 1i ,199f p   .IilC1 ufl, 1994, -i 9CD ti5j 
'i'S.T- i T*fl T9f tTluiiTft3T,  3t4) 11si (PuTT 
'A4-flIUi Cl -lI - n°) 3rv1 uulTTuPTFuuTN, T euTilTiT,srvur 4.neurtotI'4I 'a T4iil,TlTt5 i9TRTTTTT 
b45r1NO ilJ uT50'ioa ç95 il-TilT 50  i9TR TT. F aTf1t5C ST ilTil: l,0,90/- TF, 5,OQO/   3iill lQ,000/c  TF TT 

¶'a1 Flit 1uitTi9lTTF 9'4 FT i-il'iI'i, SSTPF ip '"-Ieip'PoI tuill 1ptiF 01eI.,F,fTTF F 'alT 
FF FiF CTi'1 II'iciSt ei'- ttT'T1i-0 OIIT 'ilTftITf jieIilF 'aj'ie iltr 'ar9Tit, l's FR i1ial 5TST 'llo, F5T 

ifi1R N4inH -evolotYUl tt1tui lTRit I '0l'i Null (it NTitt) V-i 3iiC -itFSTR 500/-RqTFT1iiIii,cl C,1 F_cT 5ni 
Ni_cT 1/ 

The appeal under sub section (1) of Section 86 of the Finance Act, 1994, to the Appellate Tribunal Shall be filed 
in quadruphcate in Form S.T.5 as prescribed under Rule 9(11 of the Service Thx Rules, 1994, and Shall be 
accompanfed by a copy of the order acpealed against (one of which shall be certified copy) and should be 
accomjaanied by a fees of Es. 1000/- where the amount of service tax & interest demanded '& penalty levied of 
Es. 5 Laklas or less, Es.5000/- where the amount of service tax & interest demanded & penalty levied is more 
than five lakhs but not exceeding Rs. Fif' Lakhs, Es. 10,090/- where the amount of service tax & interest 
demanded & penalty levied is more man ILty Lakhs rupees, in toe foam of crossed bank draft in favour o the 
Assistant Registrar of the bench of nominated Public Sector Bank of the place where the bench of Tnbunal is 
situated. / Application made for grant of stay snail oe accompansed by a fee of Rs.500/-. 

1Tui -i'r.ir afltprrsft  4n  tt '4'r Nc'fi'1 "T'T t 1T ió, T" 2, 
F rvi, TTgT 'Tt 1/ 

The special bench of Customs, Excise & Service Tax Appellate Tribunal of West Block No. 2, R.K. Puram, New 
Delhi in all matters relating to classification and valuation. 

(n) a' ot '"s'-  1(a) rv1T 3tr al'iiqt tilT ft 'io 4ii tsi,tthlT aOIIC ii'tt 5Pft5ffT (T)t 
cTel1i4 1i1i.vi,,myeci, igic4l i-iO'-t i11Il 1slç- idoo i,fiI'1l 'T1 1/ 

To the West regional bench of Customs, Excise & Service Tax Appellate Tribunal (CESTAT) at, 2d  Floor, 
Bhaumah Bnawan, Asarwa Ahmedabad-380016m case of appeals other than as mentioned in para- 1(a) above 

(B)  



ii) 

(c t ST8T 865O -'i1tT ,(2. (2A; 4) sT, "cic (v!l, 1994, fcii 9(2) i 

9(2A) sytr  TT S.T.-7 i TT it. ¶9T TtIl1TT Firy TTT iii (38i). "i- O1TT rr 

ci IT I  - ci . t ( - - ) i F  - f  7cr --r i/ 

I a TT .) fl   a  .p I q , t ,r ii i -'-trr snrl / 

Tne appeal rde suo section i2j  and 12A '" .cie seo .t .r Finarce Act 1994 sra. b flied n For ST 7 as 
prescribed under Rule 9 (2) & 9(2A) of toe Service .. ax Rutes, i94 arid shah be accomparilea oy a copy of ode 
of Commissioner Central Excise or Corviissioner. Central Excise (Appeals) (one of wnch shall be a certified 
coov) and copy of the order passed by the Commissionerauthorizirig the AssstanI. çommssioner or Deputy 
Crimissioner of Central Excise!  Servce Tax to tile the appeal before the Appellate Tribunal. 

 I1T iI-P -1 'fTt vi41 WnP -- ) i 1i  1944 

3 s tsi ci ci-  . ci .994 T - 83 —, 'T FTT — 4 tc .riTi3T7 37?fTcir 

i(ci iiT 10 c 9I5 (10°/i'. Tciuci OIIcci 4, T 4iici. 'to ¶FTT9TeHcic1 8, T 

 TTT F 8T1 —c- -- -- ._ - 

(i) tflTt113icii 
(II) TIITt8 
(iii) -cic.'iI 1- c1I . ,. 

(4" 2) 2014'i. ao. ci '(rciI l-Oci H°-T 

ITii)TI i 41T rin/ 
For sri apueal to be filed before the CESTAT, under Section 3SF of the Central Excise Act, 1944 which is also 
made aoticable to Service Tax under Section 33 of the Finance Act, 1994, an appeal against this order snail he 
before ie Tribunal on payment  of 1O%.of the duty demanded where duty or duty and penalty are in dispute, or 
penalty, where penalty alone is in dispute, provided the amount of pre-deposit payable would be subject to a 
ceiling of Rs. 10 Crores, 

Under Central Excise and Service Tax, "Duty Demanded snail include: 
i) amount determined under Section II D; 
ii) amount of erroneous Cenvai Credit taken; 
'iii) amount payable under Rule 6 of the Cenvat Credit Rules 

- provided further that the provisions of this Section shall not aopl to the stay application and appeals 
pending before any appellate authority Prior to the commencement of 14e Finance (No.2) Act. 2014. 

Reviion appicati9n to G rnmen pi ni,pua: __ . 
-n ci'unci i-c . 'rTccci' tO°, 1994 ai torI 35EE 8i3  E1cf5 
iTFPTc, 9iTUt3lIo1 , cicilci, i TLtici, 't'icici   #P 7R1ci, si-ll000l.4tT 

Previsidh application lies to the Under Sccretary to the Government pf . India, Revision Application Unit, 
MiniStr,

y of Finance, Department of Revenue. 4th "1oor, Jeevan Deep Building, Parliament Street, New Delhi-
10001, under Section 35EE of the CEA 1944 iri respect of tue foiovung case. governed by first proviso to sub-

section (1) of Section-35B ibid: 

 ozl c ity ilce 
1 oJ U 4-cf i 't3V 4' ci aNiOTrv"fi 

In cage of any loss of goods, wnere the ioss occurs iri transit from a factory to a warehouse or to another factory 
or imm one warehouse to another ouimg tue course of processing of the goods in a warehouse or in storage 
whether in a factory or in a wareriouse 

ewri-o- at iirt 4 / 
in case o reba e of dub o ec se o- g000s exnor"ed u' an coLriUin or tOrT tory outside "cia Or  on exc saoe 
material used in the manufacture 01 the goods wincu are exportee. to any country or territory outsde India. 

/ 
In case ol goods exported outside India export to Nepal or Bhutan, without payment of duty. 

rvto TTa 3TiT iT571RO8 ivtn.-(( piatur4 s(nfiyrot 
8T3(ici)TRTiio itiicio  (8   tTr49thFirv0I II{fiI'TT5 UHilci T30 

C/edit of any duty allowed to be utili7ed towards payment of excise duty on final products under the provisions 
o this Act or the Rules made there uncier sucn order ts passed by the Commissioner (Appeals) on or after the 
date appointed under Sec. 109 Oi the Fmance No.2) Act. T998. 

t94ci EA-8, 
3 iIT 'H 11t -f ?T"'I at' 0't91 - ii Ioi 311toi 'tT .dli .11 ry-r 'IkiI T)iT! PTa 

1cIi p- 3rra(llcii, i944PT PtratTR-6 i(ial#PeiI 

Th âb'ove application shall e made iii duplicate in Form No. TA-S s specified under Rule, 9 of Central Excise 
1Appea1s).  Rules, 2001 thm 3 montnsrom the date on wmch tOe order sought to be appealed aeainst is 
communicated and shall oe accompaniea oy two ccpes each of the 010 and 0rder-In-Appeal.Nt shoul also be 
accomanied byacopv of TR-6 Cnaiian evidencing payment of prescribed fee as prescn.oed under Section 35- 

'.tiPT2icio1 PTkIci1ci 8Ifi F3-a "rI EiOI i"lIciI ciI' I 

1000 /PTl*lT ari
200/-attciici ITTi ymi c 14  

Tue revision aphcation shall be accornpamea by a fee of Rs. 200/- where the amount involved in Ruciees One 
tac or less ann as. 1000/- where tue amount invoived is more than Rupees One Lao. - 

TRFf I49TT°PaT PTTFITaTiPTflI. TTlvII p7)uvi 
-H iP 00 "t 000 t )ll (  - - J3T 1T3iT " "10 at Oct 4i0'"l I UiI 0IdI F / In case 

Ln oaer covers vanousrnmbes of mde- in 01gni. ee ior ea.ch 0.1.0. should be paid in the aforesaid 
iarre not wlthsLanamg isle acL Leal ooe are appea to tue Appehant Tnbunal or the one apul caLion to the 

each. Govt. As he case may oe, is fLea to avocd. scriptora work if excising Rs. 1 lakh fee oF Rs. 100/- for 

tl PfftT, 1975. 0ao-j to pry att i8f T IT1T 1p491 at piP 6.50 wT'r TT 1010 
-'i'-a a. iti 41017 0Ii,I1I / 

o application or 0 TQ  as toe case may oe and Lue order o toe adjuaicating, au .flo-lty shall Dear a 

 

-offc10 -i(b4 11010 F° IPT ciIctc ITTPT ---lI"lfctt° (01T 10101) IlciuiI0di 1982 
"{201 'i cl 018Pcilu 01 iat3lR 'ITt 10T170IaHcl 1TciI'1141 / 
Attention is also invited to the rules covering these and other related matters contained 
and Service Appellate Tribunal (Proceoure) l'ules, 982. 

01 3PIT01 5Tf01r r -i fl a a a'-a ( . r— ci 0 PTtt 01 11)' 
www.cbec.ov.i.n PT015i'tci 41J . . -. For the e1aorate. detailed and latest ijrovisons relator to filing of anpeal to the higher 
appellant may refer to the Departmental website www.cbec.gov.hi. - 

ii: pry o 1a io1( sir 

in the Customs, Excise 

(G) 

   

"400 

appellate authority, the 

 



Appeal No V2/34/GDM/2018-19 

:: ORDER IN APPEAL::  

M/s. Aashirvad International, 8-9, Mundra GIDC, Opp. Arihant Marble, 

Barod Road, Mundra (Kutch),(hereinafter referred to as "the Appellant") against 

Order-In-Original No. 07/2018-19/ dated 18.5.2018 (hereinafter referred to as 
"the impugned order"), issued by the Assistant Commissioner, GST, Divisions, 

Mundra (hereinafter referred to as "the adjudicating authority"). 

2. The brief facts of the case are that the appellant filed refund claim of 

Rs.4,93,0901- on 12.3.2018 under Notification No.41/2012-ST dated 29.6.2012 

(hereinafter referred to as "the Notification") for service tax paid by them on 

services utilized by them for export of goods from Dec,2016 to Jan,2017. The 

lower adjudicating authority vide the impugned order rejected refund on the 

ground that the claim is beyond the time limit prescribed under Notification. 

41/2012-ST dated 29.6.2012. 

3. Being aggrieved by the impugned order, the appellant filed the present 

appeal, on the following grounds:- 

(i) The refund was rejected without giving any show cause notice for 

proposing rejection of refund; that Principle of Natural Justice has not been 

followed in this case; that they relied upon the Hon'ble CESTAT's decision in the 

case of M/s. Monarch Catalyst P Ltd reported as 2015(37)STR 1021 (Tn. 

Mumbai). 

(ii) Filing of refund claim within one year is a procedural one and not a 

"condition' as held by the lower adjudicating authority; that for procedural lapses, 

substantive benefit may not be denied; that they relied upon the Hon'bie 

CESTAT's decision in the case of M/s. Ordinance Factory reported as 2017(358) 

ELI 1229 (Tn-Mum), M/s. Exide Industries Ltd reported as 2017 (357) ELI 414 

(Tri-Chennai); M/s. Skipper Electricais reported as 2017 (355) ELT 591 (Tn-Del) 

and M/s. Pearl insulations P Ltd reported as 2016 (344) ELT 1022 (Tn-Bang). 

4. Personal hearing was attended by Shri R.C. Prasad, Consultant, who 

reiterated the grounds of appeal and submitted that time limit of one year is not 

condition of the notification but only a manner; that substantive benefit of refund 

should not be rejected merely because claim has been filed late by 2 months; the 

Hon'ble CESTAT in many cases like M/s. Monarch Catalyst reported as 2015 

(37) STR 1021 (Tri-Mumbai) and Ordinance Factory 2017 (358) ELT 1229 (Tn-

Mumbai); that the Hon'ble Bombay High Court in the case of M/s. Farheen 

Texturisers reported as 2015(323) ELI 104 (Born.) has held that refund! rebate 
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claim should not be rejected On technical lapses. 

FINDINGS 

5. I have carefully gone through the facts of the case, the impugned order, 

the grounds of appeal memorandum and submissions made during the personal 

hearing. The issue to be decided in the present case is as to whether refund 

rejected by the lower adjudicating authority on ground of time bar is correct or 

not? 

6. I find that the lower adjudicating authority has rejected refund on the 

ground that the claim was filed beyond the stipulated time limit of one year. It is 

appellant's contention that the principle of natural justice was not followed and 

refund was rejected without hearing them. find that the lower adjudicating 

authority at Para 4 of the impugned order has held as under:- 

"4. On scrutiny of the said refund, it/s found that the claim and has filed 
refund claim for the services received for the export of goods for the 
period Dec,2016 to Jan,2017 vide application dated 11.01.2018 received 
in this office on 12.03.2018. Thus, the claim filed by the appellant is 
beyond the time limit as prescribed in Notification No. 41/2012-ST dated 
29.6.2012. The claimant has produced letter dated 10.5.2018 waiving 
SCN & PH and giving his consent to reject the claim. Therefore, this 
refund claim of Rs. 4,93,090/- is required to be rejected." 

6.1 I also find that the Appellant has not rebutted the above findings ;that vide 

their letter dated 10.5.2018, they waived requirement of SCN & PH. Therefore, I 

am of the view that once Appei!ant has waived to issue SCN & PH, they cannot 

cry foul on non-issue of SCN and or not holding PH in the appeal proceedings on 

their second thought. I, therefore, hold that appeal can't be allowed on the 

ground of principle of natural justice. 

7. The appellant also vehemently contended that substantial benefit cannot 

be denied on procedural lapse i.e. late filing of rebate claim in this case. I find 

that clause (3)(g) of Notification 41/2012-St dated 29.6.2012 very specifically 

stipulates time limit to claim rebate under the scheme which reads as under:- 

"(g) the claim for rebate of service tax paid on the specified services 
used for export of goods shall be filed within one year from the date of 
export of the said goods. 

Explanation. - For the purposes of this clause the date of export 
shall be the date on which the proper officer of Customs makes an order 
permitting clearance and loading of the said goods for exportation under 
section 51 of the Customs Act, 1962 (52 of 1962.);" 

(Emphasis supplied) 
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5 

7.1 It is trite law that conditions prescribed under the relevant Notification are 

required to be followed strictly and non-observance of the condition governing 

Notification cannot be construed as a procedural lapse. It is also seffled legal 

position that Notifications should be construed strictly and to become eligible for 

a particular scheme or exemption, the conditions of the Notifications must be 

followed. I find that no discretionary power is vested under the provisions of the 

Notification for condonation of delay, if rebate claim is filed late. I find that the 

Hon'ble President of CESTAT in the case of M/s. Life Long India Limited reported 

as 2016(43) SIR 314 (Tn-Del) has held as under:- 

"5. In respect of those claims which were found by the impugned order 
as well as the primary adjudication orders to be beyond the period of 
limitation, Id. counsel for the appellants contends that since the delay was 
not considerable, the authorities below should have exercised discretion 
and condoned the same. This contention does not commend acceptance  
by the Tribunal. Pare qraph 3(q) of the Notification No. 41/2012-S. T.  
clearly indicates the period of limitation and provides no discretion for 
condonation of the delay.  ifl the circumstances, it cannot be qain fully 
contended that the authority had a reservoir of discretion to condone the 
delay, if satisfied with reasons for the delay for making an application for 
refund. 

6. Insofar as the finding that the services were not used beyond the 
place of removal, it is clear that the place of removal is not the factory 
gate as claimed by the appellant but is the port from where the goods 
were removed for export. 

7. On the analyses above, the conclusions in the impugned orders as to 
the unsustainabiity of refund claims submitted by the appellant, are 
impeccable and warrant no appellate interference. There are no merit in 
the appeals which are therefore dismissed, but in the circumstances 
without costs." 

(Emphasis supplied) 

7.2 In view of above, I hold that the rebate claim is hit by limitation and the 

lower adjudicating authority is correct in rejecting the rebate claim on the ground 

of limitation. 

8. Accordingly, I reject the appeal and uphold the impugned order. 

S. 34)ei 4cii'u e 3r1lq, -q-i 1rr iIdI 

9. The appeal filed by the Appellant is disposed off as above. 

(ch-Ik 'dd'iI)
-) 

3I -1(31Lflc1) 
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ld I' ki  

M/s. Aashirvad International, 
8-9 Mundra GIDC, 
Opp. Arihant Marble, 

c4 rr1rñ GIG1C1 

r31rft c—s,, 
Barod Road, 31c1 c-UF HIJ-k1 
Mundra (Kutch) -370421 

c1., (19oR) 

31k-d, -ci cl Lc 5c -U 1Id 

. jfla1c.1f j 

311ci, l.c T co-ç .ç4IC , ct,E9, 3-k4ctdk, -f -T 

ccfl 

3d, ci11ci, d-1 

tt)tci 
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