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Passed by Shri Kumar Santosh, Principal Commissioner (Appeals),Rajkot
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Arising out of above mentioned 010 issued by Additional/}oint/Deputy/Assistant Commissioner, Centrai Excise/ST / GST,
Rajkot / Jamnagar / Gandhidham :

arflersat & wia=iet &7 919 7F T97 /Name & Address of the Appellant & Respondent :-

M/s Aashirwad Internatiomal, B-9, Mundra GIDC,, Opp. Arihant marble,, Barod Road, Mandra
{(Kutch)- 370421
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éralg person aggrieved by this Order-in-Appeal rhay file an appeal to the appropriate authorltéf in the following
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AF%:al to Customs, Excise & Service Tax Appellate Tribunal under Section 35B of CEA, 1944 / Under Section 85
e Firance Act, 1994 an appeal lies to:-
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The special bench of Customs, Excise & Service Tax Appellate Tribunal of West Block No. 2, R.K. Puram, New
Delhi in all matters relating to classification and valuation.
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To the West regional bench of Customs, Excise & Service Tax Appellate Tribunal (CESTAT) at, 2=¢ Flocr,
Bhaumali Bhawan, Asarwa Ahmedabad-380016in case of appeals othér than as mentioned in para- 1la) above
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The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3 / as prescribed under Rule 6 of

Central Excise Appeal) Rules 2001 and shall be accom anied aoamst one which at least should be
accompanied = by fee ~ of . Rs. 1,000/- 000/-, 00/ - where  amount _ of
dutydemand/interest/ penalty/ refupd is %(pto 51lac..’5 Lac to 50 Lad and a ove 50 Lac respectively in the form
of crossed bank draft in favour of Asst, Registrar of branch of any nominated public_sector bank of the place
where the bench of any nominated public séctor bank of the place where the bench of the Tribunal is situated.
Application made for grant of stay shall be accompanied by a fee of Rs. 500/-
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The apgeal under sub section (1) of Section 86 of the Finance Act 1994 to the Tppellate Trlbunal Shall be filed
in quadruplicate in Form S.T.5 as prescribed under Rule 9(1 Rules, 1994, and Shall be
accompamed by a copy of the older a%pealed against (one o Wh‘ch sha]l be certified cop %E ) and _ should be
accom anied by a fees of Rs 000/- where the amount of service tax & interest demanded penalty levied of

akhs orless, Rs.5000/- where the amount of service tax & interest demanded & penalty levied is more
than five lakhs but not exceceding Rs. Fifty Lakhs, Rs.10,000/. where the amount of 'servicé tax & interest
demanded_& penalty levied is more than fifty Lakhs rupees, in tne form of crossed bank draft in fayour of the
Assistant Registrar of the bench of nominated Public ector Bank of the place where the bench of Tribunal is
situated. / APplication made for grant of stay shail be accompanied by a fee of Rs.500/-.
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he Finance Act 1994, shall be filed in For ST.7
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missicnerauthorizing the Asslfls an% %o*n*rlvssmner or Deputy
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For an appeal to be filed bexore‘L the CES /"‘AT under Section 35F of the Central Excise Act, L1‘94-4 which is also
made applicable to Service Tax under Schon 83 of the Finance ACL, 1994, an appeal agamsL this order shall lie
before the Tnbunal on payment of 10%.0f the duty Gemanded where duty or duty &Lakgena;‘y] are in di spu*te or
penalty, where penalty alone is in dispute, pr ovided the amount of pre’deposit payable would be subject to a
of Rs. 10 Crores,

Under Central Excise and Service Tax, “Duty Dema
amount determined under Seﬂ“cn i 1 D
amount of erroneous Cenvat \,r@a ;
ii1) amount payable under Rule 6 of the Ce vaf Credit Rules .

- provided further that the p.ousm::s of this Section shail not anplx to the stay a:)p_ﬁauor and appeal
pending before any appellate autherity prior to the commencement of the Finance (No.2) Act, 2014.
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A revision application lies to arv, to the Government of India, Revision Application Unit,

V linistry o Fpmance De a.rtmem ¥loor, Jegvan Deep Building, Parliamen 1t_Street, New Delh1—
10001 under Section 35EE of espect of the following case, governed by first proviso to sub-

secLon {1} of Section-358 ibid
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In case of any 10ss of goods, where the loss gccurs i

or from one warehouse to another during the cou
hether in g factory or in a warehouse

transit from a factory to a warehouse or to another factory
e of processing of the goods in a warchouse or in storage
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f rebate of dut} of excise on goeds exporied to any couniry or territory cutside India of on excisabie
fMaterial used in the manufacture of tha gcods which are exported to’any country or territory outside India.
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In case of goods’e exporte outside India expert to Nepal or Bhutan, w1t1‘*out pavment of duty.
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Creau of any duty allowed to be utilized towards payment of excise duty on final products under the provisions
of this Act or the Rules made there under such ordér is passed by the Commissioner (Appeals) on or after, the
date appointed under Sec. 109 of the Finance {No.2} Act, 1998
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"“hf= above application shall be mace in dyplicate in Form No. EA-8 as specified under Rule, ¢ of Central Excise
\Aopeals) Riiles, 2001 within 3 months_fom ihe € on wh 1ch the order sought to be g ealed gamsL is
Communicated and shall be accompanied by two, cepies each of the OIQ and Order-In- Appe It should alsc be
gccompanied by a copy of TR-6 Chalian ewdeno*‘g p avmernt of prescrived fee 2s prescrioed under Section 35-
EE of CEA, 1944, undér Major Head of Account. .
= mm%#ﬁ:ﬁaﬁ%ﬁﬁwﬁgﬁ“aﬁﬁﬁﬁ !
;ggga?mwm“mwwﬁw—rm T 200/ - FT qGTT a7 S T I ST TG T S wF § TITET 57 A7 €
ST

The revision ap%hca‘r_lon shall be accompanied by a fee of Rs. 200/- where the amount involved in Rupees One
Lac or less and Rs. 1000/- where the arnount invoived is mere than Rupees One Lac.
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if the order covers variousnumbers of order- in Oubm fee for each 0.1.0. should be paid in_the 'aforesai
menrey, not withstanding the fact that the on oéal to the Appeliant Tribunal or the one application to the
Central Govt. As the case may be, 1s filled to avo*ﬁl scriptoria work if excising Rs. 1 lakh fee of Rs. 100/- for

each.
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ne copy of apphcahon or O.LO. as the case may be, and the order of the adijcatmo authority shall bear a
court fe€ stamp of Rs.6.50 as presc scribed under Schedule-1 in terms of the Court Fecé Act197 735, as amended.
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Atgermon is also invited fo the rules covering these and other related matters contained in th i
and Service Appellate Tribunal (Procedure) Ru les, 1982. - ’ ' e Customs, Excise
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For the elaborate, detailed and latest provisions relating to filing of appeal to the higher appellate authority, the
apnel.am may refer to the Departmental website www.C “Be c.gov.in. - i
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Appeal No V2/34/GDM/2018-19

- ORDER IN APPEAL

M/s. Aashirvad International, 8-9, Mundra GIDC, Opp. Arihant Marble,
Barod Road, Mundra (Kutch),(hereinafter referred to as “the Appellant”) againsi
Order-In-Criginal No. 07/2018-19/ dated 18.5.2018 (hereinafter referred to as
“the impugned order”), issued by the Assistant Commissioner, GST, Divisions,

Mundra (hereinafter referred to as “the adjudicating authority”).

2. The brief facts of the case are that the appellant filed refund claim of
Rs.4,93,090/- on 12.3.2018 under Notification No0.41/2012-ST dated 29.6.2012
(hereinafter referred to as “the Noitification”) for service tax paid by them on
services utilized by them for export of goods from Dec,2016 to Jan,2017. The
lower adjudicating authority vide the impugned order rejected refund on the
ground that the claim is beyond the time iimit prescribed under Notification.
41/2012-ST dated 29.6.2012.

3. Being aggrieved by the impugned order, the appellant filed the present
appeal, on the following grounds:-

(1) The refund was rejected without giving any show cause notice for
proposing rejection of refund; that Principle of Natural Justice has not been
followed in this case; that they relied upon the Hon’ble CESTAT’s decision in the
case of M/s. Monarch Catalyst P Ltd reported as 2015(37)STR 1021 (Tri.
Mumbai) .

(ii) Filing of refund claim within one vear is a procedural one and not av
“condition’ as held by the lower adjudicating authority; that for procedural lapses,
substantive benefit may not be denied; that they relied upon the Hon'bie
CESTAT’s decision in the case of M/s. Ordinance Factory reported as 2017(358)
ELT 1229 (Tri-Mum), M/s. Exide Industries Ltd reported as 2017 (357) ELT 414
(Tri-Chennai); M/s. Skipper Electricals reported as 2017 (355) ELT 591 (Tri-Del)
and M/s. Pearl insuiations P Lid reported as 2016 (344) ELT 1022 (Tri-Bang).

4. Personal hearing was atiended by Shri R.C. Prasad, Consultant, who
reiterated the grounds of appeal and submitted that time limit of one year is not
condition of the notification but enly a manner; that substantive benefit of refund
should not be rejected merely because claim has been filed late-by 2 months; the
Hon’ble CESTAT in many cases like M/s. Monarch Catalyst reported as 2015
(37) STR 1021 (Tri-Mumbai) and Ordinance Factory 2017 (358) ELT 1229 (Tri-
Mumbai); that the Hon'ble Bombay High Court in the case of M/s. Farheen
Texturisers reported as 2015(323) ELT 104 (Bo'm.) has held that refund/ rebate

Y
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Appeal No V2/34/GDM/2018-19

claim should not be rejected con technical iapses.
FINDINGS

5. | have carefully gone through the facts of the case, the impugned order,
the grounds of appeal memorandum and submissions made during the personal
hearing. The issue to be decided in the present case is as to whether refund
rejected by the lower adjudicating authority on ground of time bar is correct or

not?

6. [ find that the lower adjudicating authority has rejected refund on the
ground that the claim was filed beyond the stipulated time limit of one year. It is
appellant's contention that the grinciple of natural justice was not followed and
refund was rejected without hearing them. { find that the lower adjudicating
authority at Para 4 of the impugned order has held as under:-

“4. On scrutiny of the said refund, it is found that the claim and has filed
refund claim for the services received for the export of goods for the
period Dec,2016 to Jan, 2017 vide application dated 11.01.2018 received
in this office on 12.03.2018. Thus, the claim filed by the appellant is
beyond the time limit as prescribed in Notification No. 41/2012-ST dated
29.6.2012. The claimant has produced letter dated 10.5.2018 waiving
SCN_& PH and giving his consent to reject the claim. Therefore, this
refund claim of Rs.4,93,080/- is required {c be rejected.”

6.1 I also find that the Appeilant has not rebutted the above findings ;that vide
their letter dated 10.5.2018, they waived requirement of SCN & PH. Therefore, |
am of the view that once Appeilant has waived to issue SCN & PH, they cannot
cry foul on non-issue of SCN and or not hoiding PH in the appeal proceedings on
their second thought. 1, therefore, hold that appeal can’'t be allowed on the

ground of principle of natural justice.

7. The appellant also vehemently contended that substantial benefit cannot
be denied on procedural lapse i.e. late filing of rebate claim in this case. | find
that clause (3)(g) of Notification 41/2012-St dated 29.6.2012 very specifically
stipulates time limit to claim rebate under the scheme which reads as under:-

“q) the claim for rebate of service tax paid on the specified services
used for export of goods shall be filed within one vear from the date of
export of the said goods.

Explanation. - For the purposes of this clause the date of export
shall be the date on which the proper officer of Customs makes an order
permitting clearance and loading of the said goods for exportation under
section 51 of the Customs Act, 1962 (562 of 1962),”

(Emphasis supplied)
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Appeal No V2/34/GDM/2018-19

7.1 It is trite iaw that conditions prescribed under the relevant Notification are
required to be followed strictly and non-cbservance of the condition governing
Notification cannot be construed as a procedural lapse. It is also settled iegai
position that Notifications should be construed strictly and to become eligible for
a particular scheme or exemption, the conditions of the Notifications must be
followed. | find that no discretionary power is vested under the provisions of the
Notification for condonation of delay, if rebate ciaim is filed late. | find that the
Hon’ble President of CESTAT in the case of M/s. Life Long India Limited reported
as 2016(43) STR 314 (Tri-Del) has held as under:-

“5. In respect of those claims which were found by the impugned order
as well as the primary adjudication orders to be beyond the period of
limitation, Id. counsel for the appellants contends that since the delay was
not considerable, the authorities below should have exercised discretion
and condoned the same. This contention does not commend acceptance
by the Tribunal. Paragraph 3(q) of the Notification No. 41/2012-S.T7.
clearly indicates the period of limitation and provides no discretion for
condonation of the delay. in the circumstances, it _cannot_be gainfully
contended that the authority had a reservoir of discretion to condone the
delay, if satisfied with reasons for the delay for making an application for
refund.

6. Insofar as the finding that the services were not used beyond the
place of removal, it is clear that the piace of removal is not the factory
gate as claimed by the appellant but is the port from where the goods
were removed for export.

7. On the analyses above, the conclusions in the impugned orders as to
the unsustainability of refund claims submitted by the appellant, are
impeccable and warrant no appellate interference. There are no merit in
the appeals which are therefore dismissed, but in the circumstances
without costs.”

(Emphasis supplied)

7.2 In view of above, | hoid that the rebate claim is hit by limitation and the
lower adjudicating authority is correct in rejecting the rebate claim on the ground
of limitation.

8. Accordingly, | reject the appeal and uphold the impugned order.
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9. The appeal filed by the Appellant is disposed off as above.
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(6]

M/s. Aashirvad International,
8-9 Mundra GIDC,

Opp. Arihant Marble, -
Barod Road,

Mundra (Kutch) -370421
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