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Any person aggrieved by this Order-in-AppeaLliiay. file ana'peit; a tice appropriate authority in the following 
way. 

1T 'c'-t as4k4I  - i1rl'iYt tl'3T1t, kciia r l-ki .1944 tT rr 35B  
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Appeal to Customs, Excise & Service Tax Anpeilate Tribunal unde! Section 35B of CEA, 1944 / Under Section 86 
of the Finance Act, 1994 an appeal lies to:- . 

3lP c- - ir, fsFt, r i-fl -.iif  , 

The special bench of Customs, Excise & Sexvice.Tx Apn teTzibun1 of.West Block No. 2, R.K. Puram, New 
Delhi m all matters relatng to classthcation anv).l1rii. 
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To the West regional bench of Customs, F.xcse & Servilce 'Fax Appellate Tribunal (CESTAT) at, 2' Floor, 
Bhaumah Bhawan, Asarwa Abmedabad-380016n casa of appeals tither than as mentioned in para- 1(a) above 
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accompanied by a fee ef Rs 1.- 000/- s...,000/'-, Rs.10,000/- where amount of 
dutydemand /Lnterest/ penalty/refund is iptq Lac.. 5 Lac to 50 Lac and above 50 J,.ac respectively in the form 
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The appeal tinder  sub section (1) of Section 8(i ol the Finance Act, 1994, tO. the Apellate Tribunal Shall be filed 
in quauruphcate in Form S.T.5 is piescnbd und-r Rule 9(11 of the Set-vice lax Rules, 1994, and Shall be 
accompanied by a copy of the Order anpealed a.ainst (one of which hal1 he certified copy) and shouid be 
accompanied by a fees of Rs. 1000/- where thc -..uoUnt 01 service ta: & interest demanded & penalty levied of 
Rs. 5 Lakhs orless, Rs.5000/- where the amcunt of service tax &-interest demanded & penalty leviea i more 
than five lalths but not exceeding Rs. iiftr I .akhs, Rs.t0,000/- where the amount of service tax & interest 
demanded & penalty levied is more than fifty Lakhs riipees, in the font of crossed bank draft in favour of tie 
Assistant Registrar of the bench of nominated Puillic ,sector Bank 01 the place where the bench of Tribunal is 
situated. / Applicatiqn niade  for grant of sta51 1aLl ije aic'ompanied by a fc of Rs.500/-. 
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The appeal under sub section (2i ;1.' the Finance Act 1994, shall be flied in For ST.7 as prescribed under Rule 9 (2) & Acf if 1994 and shall be accompanied by a copy of order of Commissioner Central Excise o Excise (Appeals) (one of which shall be a certified copy) and copy of the order pirod v e 'r.ua.;' cr.uthorizing the Assistant Commissioner or Deputy Commissioner of Central Lh'c. s,e/ Si -' F-' 11 CJ, before the Appellate Fnbunal Thi 'ffT); tT   i111  1944*1rnxr 
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For an appeal to be filed before the '3'IX'. uide -ctic.0 33F of the Central Excise Act, 1944 which is also 
made applicable to ServiceTax under Scaot. ti1 of th irance Act, 1994, an appeal against this order shall lie 
before the Tribunal on payment o 10'S of th' ruiy thc.auh-d where duty or duty and penalty are in dispute, or 
penalty, where penalty alone is in lic;.; iiJed tie orit of pre-deposit payable would be subject to a ceiling ofRs. 10 Crores, r . 

Under Central cisc or a ' -x '.. si ided shall include 
i) amount decr r)..-i 'cn ctcy I 
ii) amount of i-ci.vi Ceivat Creaji t.i?'-cn; 
in) pmoun1  paiab .ci- .lc C Vt . isat Credit Rules 

provided further thst L- . tr jr s1ia11 not apply to the stay application and appeals 
pending before any apiiellate a thc.it ' re roran cice'it of the Finance (No 2) Act 2014 

- Revisfo app cati n to GQ rnine.t . - 

"aoplication lies to the Undcr ?ec;-etory, to the Government of India, Revision Application Unit, Ministry of Finance Departalent of Reveoui, .'th T'ioor, Jce"an Deep Building, Parliament Street, New Delhi-
1 i000r under Section 35FE of the CE l 4< 'ëpcct of-tho feliowing case, governed by first proviso to sub- 
section (1) of Section-35B ibid: - 

(i) ttl1fiit4c r-T 
(ii)  

(i) Iflinn  
In .Th 

l.l1Il' 
In case of any loss of goods, where the 10 
or from one warehouse to another uuriru 
whether m a factory or in a warehouse 
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orcars ii tri'nat hem a factory to a warehouse or to another factory 
l'e e'urse Vcrr: r.e'-sing of the goods in a warehouse or in storage 

In case of rebate of duty of excise on goodsexurted to any ccuntry or territory outside India of on excisable 
material used in the manufacture of the goon e wInch arc 'xported to any country or terr tOry outside India. 

rr riTtr 1r ii : ' i t rrrr iThr ii irrr i / 
In case orgoods exported outside India export to t'epa1 or Bhutan, without payment of duty. 

'ciI'i I'l ff *ft i4IlIic1d 51TT  
2),i998fi trru 109t Triai riiF 

eit of any duty allowed to be utilized towards payment of excise duty on final products under the provisions 
of this Act or the Rules made there unler S iorcier is passed by the Commissioner (Appeals) on or after, the 
date appointed under Sec. 109 of the narie (tr 2) Act, 1998. 

, lQ 91 Ofl(11 IPI * r 
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The above apolication shall be made in duplicate in Fora No. EA-8 as specified under Rule 9 of Central Excise 
(Appeals). Rures, 2001 within 3 monthr from the date o which the order sought to be pealed against is 
communicated and shall be accompanied by two copies each of the 010 and Order-In-Ape . It shoul also be 
accom,

anied by a cony of TR-6 Challan e.dencirg paymeni. of prescribed fee as prescn ed under Section 35-
EE ofEA, 1944, under Major Head of Aceoen. 

(vi) pt r fiftr iT1 e4r qi'v 
rrf 

The revision anplication shall be accompenied by a fee of Ks. 200/- where the amount involved in Rupees One 
Lac or less and xcs. 1000/- where the amount volvcd is riore than Rupees One Lac. 

(D) irf w ' '_9 
s,tiit*I / In case 

tT1  
if the order covers variousnumbers of order- m Original'. fee for each 0.1.0. should be paid in e aforesaid 
mariner not withstanding the fact that the one opucal tO the Appellant Tril?unal or the one aplication to the 
Central 'Govt. As the case may be. is filled te ';oil scriptoria work if excising Rs. 1 lakh fee o Rs. 100/- for 
each. 

(E) iTMIllct -iqii'   1975, 1t-1 'r .3Tt 3O*ttP1W 1ii 6.50 'T* iT "1l1l11 

Tc'a fZ 9i1T jl.ii 'TfI / 
One copy of application or 0.1.0. as thc case may be and the order of the adjudicatin authority shall bear a 
court fee stamp of Rs.6.50 as prescribed unOer Scnedi'ile-I in terms of the Court Fee Act1975, as amended. 

(F) 31tit    çrk 1fl) IiiI'ifl, 1982   t riit 1io iiticii t 

iirio cp<) rfiii tii'i iiii firomrri / 
Attention is also invited to the rules coverirg these and other related matters contained in the Customs, Excise 
and Service Appellate Tribunal (Procedure) Kulos, 1982. 

(G) i4 4)ci      * itici .'ii'i, toct i* ill.to11 iniiii-i f1e,, a'ThiiT j1J1fl4 tiiite 

www.cbec. ov.in  lT I 
For the elaorate detailed and'  latest provisions relatin' to filing of appeal to the higher appellate authority, the 
appellant may rder to the Departmental webite www.c'ec.gov.m. 



AppeaL No: V2/43/GDM/O18-19 

:: ORDER-IN-APPEAL.: 

M/s Sumilon Industrs Ltd, Kutch (hereinafter referred to as 

"Appellant") filed AppeaL No. V2/43/GDM/2018-19 against Order-in-Original No. 

2/2018-19 dated 28.6.2018 (hereinafter referr'd to as 'impugned order') passed 

by the Asst. Commissioner, CGST Divisior Anjar-Bhachau, Gandhidham 

Commissionerate (hereinafter referred to as "lower adjudicating authority"). 

2. The brief facts of the case are that the Appellant having Central Excise 

Registration No. A DCS3567LXMOO4 was engaged in manufacture of Polyester 

Film-plain and Polyester FiLrn-Metailized fállin under CETH 39206931,39206911 

of the Central Excise Tariff Act, 1985, respectively. During the course of Audit, 

it was found that the Appellant had availed Cenvat credit of Rs. 18,93,385/- in 

February, 2017 on the invoices issued during the period from February, 2014 to 

February,2016. The Audit was of the view that since Cenvat credit was availed 

beyond one year from the date f' tsiie ot the irtvoices, the Cenvat credit was 

not admissible to the AppeLlant in t&ms of proviso to Rule 4(1) of the Cenvat 

Credit Rules, 2004 (hereinafter i eferred to as 'CCR,2004' 

2.1 Show Cause NOtice' Vlç)/893it1IA/Cr-IIGr.C/2016-17 dated 

13.4.2018 was issued to the ppe1ait cälung them to show cause as to why 

Cenvat credit of 18,93,385/ should riot be disallowed and recovered from them 

under Rule 14 of CCR,2004 read with Section 11A(4) of the Central Excise Act, 

1944 (hereinafter referred to as "Act") along with interest under Rule 14 ibid 

read with Section 11 AA of the ct and propsv g imposition of penalty under 

Rule 15 of CCR,2004. 

2.2 The above Show Causèt4ot1ce• was adjuOlcated vide the impugned order 

which disaLlowed CêAvat credit:Rs.i8,93,385/ and ordered for its recovery 

along with interest under Rule 14 ofCCR,2004. The impugned order also imposed 

penalty of Rs.18,93,385/ urdRUle45'of CCR,2004 read with Section IlAC of 

the Act upon the AppeUant. : ; . 

3. Being aggrieved with the impugned order, the Appellant has preferred 

appeaL on various grounds, iñteralia; below -: 

(I) They do not dispute thatthdy?hádavalled  Cènvàt credit in February, 2017 

on the invoices issued during The Øériodfrorn February, 2014 to February, 2016; 

that reason for taking Late iredit Was:due to fact that the Department had 

issued them Show Cause Notice for earUer period in respect of Cenvat credit 

availed by them for; maintenanve and repairs of wind mills situated outside 
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AppeaL No: V2/43/GDM/2018-19 

factory and hence, they had stopped tak Cenvat credit during the material 

period; that when issue was decided in their favour vide Order-in-Original No. 9 

a 10/AC/2016-17 dated 23.2.2017 passed by the Asst. Commissioner, Central 

Excise Division, Gandhidham in their own case, they availed Cenvat credit; that 

delay in availing Cenvat credit was on account of above mentioned reason. 

(ii) The adjudicating authority has wrongly invoked larger period of limitation 

for demanding duty ignoring the fact that they had regularly filed monthly 

returns till issuance of SCN and no objection was raised by the Department; that 

during the disputed period, Departmental officers also visited their factory for 

verification purposes but never pointed out any discrepancy and hence, there 

was no suppression of facts on their part and therefore, the impugned order is 

liable to be set aside. 

4. The P.H. Notice dated 8.4.2019 was served to the Appellant for Personal 

Hearing scheduled on 15.4.2019. In reply, the Appellant vide letter dated 

10.4.2019 reiterated the grounds of appel sutmitted in Appeal memorandum 

and submitted that they do not desire to avail opportunity  of personal hearing 

and requested to decide their appeal on mer1t'. 

F I n d I n g s:  

5. I find that the Appellant has complied with the provisions of Section 35F 

of the Act by depositing Rs. i,42,04/- @7.5% of s. 18,93,385/- vide ChaUan 

No. 00008 dated 9.8.2018, as dectared by them in Appeal Memorandum. 

6. I have carefuLly gone through the facts.of the case, the impugned order 

and ground of appeal submitted by the appellant in the memorandum of appeal. 

The issue to be decided is whether the Cenvat credit of Rs. 18,93,385/- availed 

by the Appellant beyond one year from the date of issue of invoices is admissible 

under Rule 4(1) of CCR, 2004 or otherWie. 

7. On going through the records, -I find that the AppelLant availed Cenvat 

credit of Rs. 18,93,385/- in February,, 2017. on the invoices issued during the 

period from February, 2014 to February, 2016. The lower adjudicating authority 

disallowed Cenvat credit on the ground that the Cenvat credit was availed 

beyond one year from the date of issue of invoices and hence, not admissible in 

terms of RuLe 4(1) of CCR, 2004. The AppeLlant has not disputed about availment 

of Cenvat credit beyond one year from. the date of issue. of invoices but 

contended that they did not take- Cenvat. credit during material period as the 
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AppeaL No: V2/43/GDM/2018-19 

Department had issued Show Cause Notice for earUer period on same issue and 

matter was under process of adjudication; that when the issue was finalLy 

decided in their favour vide Order-in-OriginaL dated 23.2.2017, they took said 

Cenvat credit in February, 2017. 

7.1 I find that provisions/conditions governing avaiLment of Cenvat credit are 

provided under Rule 4 of CCR, 2004, which are reproduced as under: 

"RULE 4. Conditions for allowing CENVAT credit. — (1) The CENVAT credit in 
respect of inputs may be taken immediately on receipt of the inputs in the factory of the 
manufacturer or in the premises of the provider of output service or in the premises of 
the job worker, in case goods are sent directly to the job worker on the direction of the 
manufacturer or the provider of output service, as the case may be: 

Provided that in respect of final products, namely, articles ofjewellery or other articles 
of precious metals falling under Heading 7113 or 7114, as the case may be of the First 
Schedule to the Excise Tariff Act, the CENVAT credit of duty paid on inputs may be 
taken immediately on receipt of such inputs in the registered premises of the person 
who get such final products manufactured on his behalf, on job work basis, subject to 
the condition that the inputs are used in the manufcture of such final product by the 
jobworker: 

Provided further that the CENVAT credit in respect of inputs may be taken by the 
provider of output service when the .icputs are delivered to. such provider, subject to 
maintenance of documentary evidenc-e of deLivery and location of the inputs: 

Provided also that the  manufacturer or the provider of outout service shall not take 
CENVAT credit after one year of the date of issue of any of the documents specified in 
sub-rule (1) of rule 9." 

(Emphasis supplied) 

7 2 It is on record that the AppeLlant had availed Cenvat credit in February, 

2017 on invoices which were isied etween the period from February, 2014 to 

February, 201.6. Thus, Cenvat crdct was availed after one year of date of issue 

of invoices, which is not admissible, in terms of proviso to Rule 4(1) of CCR, 2004. 

7.3 The plea of the AppeLLant that they did not avail Cenvat credit at materiaL 

period as Show Cause .Notice..issued ;tothern for earlier period on same the issue 

was under process of adjudicatiOn is not backed by any Letter from them within 

period of one year of before issue of SCN. The AppeLlant was required to take 

Cenvat credit at material period in t)ieir Cnvat credit account without utilizing 

them, even f admissibility øf'üch Cerivát credit was under process of 

adjudication and they could havetaken.. action depending upon the outcome of 

the adjudication proceedings. Sicé, the Appellant did not take Cenvat credit 

within permissible period of one year as provided under RuLe 4(1) of CCR, 2004, I 

hold that Cenvat credit is not admissibLe to the Appellant after one year. 

7.4 In view of above factua Wtion, .l.hold that the Appellant is not eligible 

to avail Cenvat credit on invoic€.ar4ssued beyond 'one year. I, therefore, uphold 
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Appeal No: V2/43/GDM/2018-19 

confirmation of demand of R. ,93i;ii. Sirc. demand is confirmed, it is 

naturaL consequence that confirmed demand is to be paid along with interest. 

8. The AppeLlant has contended tm invocation of extended period of 

Limitation is not sustainable as triey had regularly filed monthLy Returns till 

issuance of SCN and no objection w raised by the Department within normal 

period and hence, there was no suppression of facts on their part. I find that ER-

1 Returns do not capture details of Cenvat credit availed by the assessee, so the 

Department is not in a position to know whether the assessee has availed 

Cenvat credit within time period specified in RuLe 4(1) of CCR,2004 or not. Even 

otherwise, merely filing of self r e;±ed ER-i Returns will not entitle them to get 

away with charge of suppression of facts when it i on record that wrong 

avaiLment of Cenvat credit was reva(ed only curin audit of the records of the 

Appellant by the Department. Th Apetlant nver informed these facts to the 

Department. Had there been no wcitof the Appellant's records, the wrong 

availment of Cenvat credit by the ApeUant wcud have gone unnoticed and 

hence, ingredients for invokin' eene period under Rule 14 of the CCR, 2004 

very much exist. in the present ... Accordintv, I hpd that the demand is not 

barred by Limitation. In thisrardJ rely en the grder passed by the Hon'ble 

CESTAT, Chennai in the case of Six Sigma Soft Sq1utL,ns (P) Ltd. reported as 2018 

(18) G.S.T.L. 448 (1r1. - Chenna9, wherein it has beenheld that, 

"6.5 Ld. Advocate has been at pam to poiut out that there was no ma/a fide intention on 
the part of the appellant. He has contended [thatJ they were under the impression that the 
said activities would come within the scope of IT servic;s; hence not taxable. For this 
reason, Ld. Advocate has contended that extended period of time would not be invocable. 
However, we fmdthat the adjudicatingthority has ad3ised This aspect in para-IO of the 
impugned order, where it has been ultto the fold that appellant h&l not at all disclosed 
the receipt of income in respect of t1i activities dre by them in respect of services 
provided by them in theirST-3i'eturn: 

6.6 The facts àaine to light only w1ii th depii* mt oiLducted scrutiny of the annual 
reports, possibly during audit I su crumstancestJic department is fully justified in 
invoking the extended period ofinitionffivears" 

.. 

(Emphasis supplied) 

9. Since, suppression offat~'hbh Thadé by the Appellant, penalty under 

Rule 15 of CCR, :2004 is mad:. m~ Hon'b!e Apex Court in the case of 

Rajasthan Spinhin'ft WeavingiLi$rertedas 2009 (238) E.L.T. 3 (S.C.) has 

held that once ingredients for thvktneteñdedperiod of Limitation for demand 

of duty exist, imposition of penaltyunder Section 1IAC is mandatory. The ratio 

of the said judgment applies .to the 4acts of the present case. I, therefore, 

uphold the penalty of Rs 18,93 385/- imposed under RiLe 15 of CCR, 2004 

10. In view of above, I uphoLd tteimpugned order and reject the appeal. 
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j 

11. 3i4lcictc4 iu *t31'T r1.i'u 3tc1' 14I .'iicii I 

11. The appeal filed by the Appellant is disposed off as above. 

(ii' 1ct'iL 

rr 31I4x1 (3i'1i) 

By R.P.A.D.  

To, 
1. M/s Sumilon Industries Ltd 

Plot No. 43 P, NH 8A, 
VitLage-Varsana, 
TaLukar: Anjar, 
District Kutch. 
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tQ /43 .jTq a-it118 F, 

iiii, cit 3Tfg. 

IceII ,t4! 

  

1) TT Z1 311T, q-ç F 14t '~ jc'IIc , d*Uc[ 

a1cFT itoiq*fl. 

2) 3' ci, 

1TJT 3TF I 

3) *iiq' 3iI.cf[, c1-(1 tr r z ii .c4R 

iiiim 31IqC1R[, TTth1TJ 311 i'cii  

4) 7*'PleII 

 

3c!41c ic'4, *Pt 31Ij,cfdIc1, 

 

31R jiusei, 

Page 7 of 7 




