
-\ 

'AX 
MARKET 

4li i i 
Appeal/File No. 

V2115 & 16/GDM/2018-19 

7
V\ 

b\ Q 

::Tr31r (Tfti) lT ap
dc ic 0/0 THE 

PRINCIPAL COMMISSIONER (APPEALS), GST &CENTRAL EXCISE 

fftr 9T,ft tr WW / 2°' Floor, GST Bhavan 
r 4 ft'r /Race Course Ring Road 

.l"f$'k/Rajkot-36O 001  
Tele Fax No. 0281 — 2477952/2441 l42Email: cexappealsrajkotgmai1.com  

'tI! / 
0.1.0. No. 

23/DC/Anjar-
Bhachau/2017-18 
221DC/Anjar-
Bhachau/2017-18 

l.ii't/ 

Date 

21-02-2018 

(B) 

arfr air 1(a4l(Order-In-Appeal No.): 

KCH-EXCUS-000-APP-054-TO-055-2019 

airkr fi / 

Date of Order: 03.05.2019 
ii'fl / 

Date of issue: 
06.05.2019 

ictlq, Trr 599i( ) iiik ur wiftr / 

Passed by Shri Kumar Santosh, Principal Commissioner (Appeals),Rajkot 

ap 'ii /iit's airt '- 'c'ii' j9/ 

is't'1c / "1I1'1R /1Tffi1TiTI r IIc1 irrtr  Ii: / 

Arising out of above mentioned 010 issued by Additional/Joint/Deputy/Assistant Commissioner, Central Excise/ST / GST, 

Ra)kot / Jamnagar / Gandhidham 

4li',t1 & ¶r mit x T1T /Name & Address of the Appellant & Respondent :- 
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T t r(sr'11)t ojl'ci Htli ci'I4 4 ar1k 'ii 
Any person aggrieved by this Order-rn-Appeal may file an appeal to the appropriate authority rn the following 
way. 

1twr  ij 'iii t  1te11ii ,q t qjN'uI tt t'Ui, 4-ilji cir  I?jT dlilli ,1944 4t thU 35B 3cilci 
t1i 4Ll994'tm86 

Appeal to Customs, Excise & Service Tax Appellate Tribunal under Section 35B of CEA, 1944 / Under Section 86 
of the Finance Act, 1994 an appeal lies to:- 

 *r ii t* 4lv1lq tii1ui f    2, 

The special bench of Customs, Excise & Service Tax Appellate Tribunal of West Block No. 2, R.K. Puraxn, New 
Delln in all matters relating to classification and valuation. 

 g1 1(a) citt iiqi W1t 3Pft#tRT js t 4l4l 1ThTtr (f)*t 
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To the West regional bench of Customs Excise & Service Tax Appellate Tribunal (CESTAT) at, 2" Floor, 
Bhaumah Bhawan, Asarwa Ahmedabad-3S0016m case of appeals other than as mentioned in para- 1(a) above 
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The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3 / as prescribed under Rule 6 of 
Central Eiccise (Appeal) Rules, 2001 and shall be accom,pamed against one winch at least should be 
accompanied by a fee of Rs. 1 000/- Rs.5000/-,- Rs.10,000/- where, amount of 
dutydemand/interest/penalty/refund is upto 5 Lac. 5 Lac to 50 Lac an 4  above 50 I,,ac respectively in the form 
of crossed bank drait in favour of Asst. Registrar ol' branch of any nominated public sector bank of the place 
where the bench of any nominated public sector bank of the place where the bench of the Tribunal is situated. 
Application made for grant of stay shall be accompanied by a lee of Rs. 500/- 
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lld  itiIaleui t nr I ii ( f  iocl,i.1-'lt hilt 500/- 'TI 1.iJTRd uitt att 
l'i If 

The appeal under sub section (1) of Section 86 of the Finance Act, 1994, to the 4ppe11ate Tribunal Shall be ified 
in quadruplicate in Form S.T.5 as prescribed under Rule 9(1) of the Service Tax Rules, 1994, and Shall be 
accompanied by a copy of the order appealed against (one 01 which shall be certified copy) and should be 
accompanied by a fees of Rs. 1000/- where the amount of service tax & interest demanded ?,i penalty levied of 
Rs. 5 LaIths orless, Rs.5000/- where the amount of service tax & interest demanded & penalty levied is more 
than five lakhs but not, exceeding Rs. Fifty Lakhs, Rs. 10,OQO/- where the amount of service tax & interest 
demanded & penalty levied is more thail fifty Lakh rupees, in the form of crossed bank draft in favour of the 
Assistant Registrar of the bench of nominated Public Sector Bank of the place where the bench of Tribunal is 
situated. / Application made for grant of stay shall be accompanied by a fee of Rs.500/-. 
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t  The appeal under sub section (21 and (2A) of the section 8fi the Finance Act 1994, shall be filed in For ST.7 as 

prescnoed under Rule 9 (2) & (2A) of the Service TaxRu1S 1994 and shall be accompanied by a copy of order 
of Commissioner Central Excise or Commissioner, Central 'xdse (Appeals) (one of which shall be a certified 
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For an apneal to be filed before the CESTAT, under Section 35F of the Central Excise Act, 1944 which is also 
made anplicable to Service Tax under Section 83 of the Finance Act, 1994, an appeal against this order shall lie 
before the Tribunal on payment of l0/o of the duty demanded where duty or duty and penalty are in dispute, or 
penalty, where penalty afone is in dispute, provided the amount of pre-deposit payable would be subject to a 
ceiling of Rs. 10 Crores, 

Under Central Excise and Service Tax "Duty Demanded" shall include: 
(j) amount determined under ection 11 D; 
iii) amount of erroneous Cenvat Credit taken; 
(in) amount nayable under Rule 6 of the Cenvat Credit Rules 

- provided further that the provisions of this Section shall not anplv to the stay anplication and appeals 
pending before any appellate authority prior to the commencement of the Pinance (No.2) Act, 2014. 

f a: 
.1II 4 sieii   1994 t iTU 35EE  i11I14.ccb 3fT5T 

'iur  ¶rT'lr iiTr tTr,l iiii, ji'-q fiii, fl 1,'fl'i *1'T i'i 9 fafTh-iiOooi, t 
'ii'iirfti / 
A revision anplication lies to the Under Secretary, to the Government of India, Revision Application Unit, 
Ministry of Finance Denartment of Revenue 4th li'loor Jeevan Deep Building, Parliament Street, New Delhi-
ii000r under Section 35EE of the CEA I 94 in respect of the following case, governed by first proviso to sub-
section (1) of Section-35B ibid: 

iii  , ii ai.i 141 tffl aii iiii .i irrfWl iaz aiii inJh 
1*fl i5T i1 I'(I'1 'i1i.i T ffl rr iju1 i.i, ift aiil itt ffl 

41il1cI i/ 
In case of any loss of goods, where the loss occurs in transit from a factory to a warehouse or to another factory 
or from one warehouse to another during the course of processing of the goods in a warehouse or in storage 
whether in a factory or in a warehouse 

(fl) rt z (Rae) i i , 

In case of rebate of duty of excise on goos exported to any country or territory outside India of on excisable 
material used in the manufacture of the goods which are exported to any country or temtory outside India. 

(iii) it e.iic r rir fv (.0 TT i , i itt igrr t m uir?r f i PlT i / 
In case o goods exportea outside India export to Nepal or Bhutan, without payment of duty. 

(iv) 

(v) ttVTEA-8, itt   11jji.fl,200l, lit93 F1rjat,  
¶T kiui 3 fTft I 3itt9 3UTit 311TT t Tjc1i iI iii 
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Thbove application shall be made in duplicate in Form No. EA-8 as specified under Rule, 9 of Central Excise 
(Appeals). Rules, 2001 within 3 months from the date on which the order sought to be appealed against is 
communicated and shall be accompanied by two copies each of the 019 and Order-In-Appeal. It should also be 
accompanied by a copy of TR-6 Chaflan evidencing payment of prescribed fee as prescribed under Section 35-
EE of CEA, 1944, under Maior Head of Account 

9T 3IIW TTT 1  t fislRi ijai itiift i-fl tifi 
'ti 200/Trir9Tfl4qJ 11Ttfr4f 1c1l "-il ii'ii tT 1000/iirl' qi  lTi 
The revision app)ication shall be accompanied by a fee of Rs. 200/- where the amount involved in Rupees One 
Lac or less andRs. 1000/- where the amount involved is more than Rupees One Lac. 

T*ttiTVfl3;1 tfi 
q'qi1?ild dl4lclk tiii4)ci r 'bcfq aitt iiii fii "itch ti/In case 

if the order covers vanousnumbers of order- in Origmal, fee for each 0.1.0. should be paid in the aforesaid 
manner, not withstanding the fact that the one appeal to the Appellant Tribunal or the one apphcation to the 
Central Govt. As the case may be, is filled to avoid scnptoria work if excising Rs. I lakh fee ol Rs. 100/- for 
each. 

 ja l4flPi1l, 1975, 39t-I 3I1T 1TTl' .'iii VfftF 6.50 il r iiit 
/ 

One copy of application or 0.1.0. as the case may be, and the order of the adjudicating authority shall bear a 
court fee stamp of Rs.6.50 as prescribed under ScheduIe-I in terms of the Court Fee Act1975, as amended. 

ftT , iit c'Ich i iJcfl'i 4N1tIlafuI (at1 ff) fi'iifl, 1982 itfr i inr t1bci 'ii'i-i'i r 
*ili-iikcl 1jii' Ti1'tt.qj iiai'ci 1'ii I1T1T / 
Attention is also invited to the rules covenng these and other related matters contained in the Customs, Excise 
and Service Appellate Tribunal (Procedure) Mules, 1982. 

3 .'i4fl  iIIli*U i4lci 'iu1i af t*tf cii, f-cc1 4k -t)'ict'i mittnft   ii'uiir4T f ii41 q  
www.cbec.gov.in  't i 1 
For the elaforate detailed and latest provisions relating to filing of appeal to the higher appellate authority, the 
appellant may rder to the Departmental website www.clec.gov.in. 

(C) 

(i) 

j1iPi 'c'ii ii rrf fflI 'iiqui-i ti iiir 
2),1998*t8i.i l09Trnf)ici titmiii 141ilIFil qriltrf' 

C?e.it of any duty allowed to be utilized towards payment of excise duty on final products under the provisions 
of this Act or the Rules made there under such order is passed by the Commissioner (Appeals) on or after, the 
date appointed under Sec. 109 of the Finance (No.2) Act, 1998. 



AppeaL No: V2/15&16/GDM/2018-19 

:: ORDER-IN-APPEAL::  

The appeals Listed below have been filed by the Appellants (hereinafter 

referred to as "AppelLant No.1 & Appellant No. 2") against Orders-in-Original 

(hereinafter referred to as "impugned orders") passed by the Dy. Commissioner, 

CGST Division Anjar-Bhachau, Gandhidham Commissionerate (hereinafter 

referred to as "lower adjudicating authority"). 

St. 
No. 

Appeal No. Name of Appellant Order-in-Original No. a 

Date 

1.  V2/ 15/GDM/2018-19 M/s. Sumilon Industries 
Ltd., Gandhidham 
("AppeUant No. 1") 

23/DC/Anjar-Bhachau/ 
2017-18 
dated 21.02.2018 

2.  V2/ 16/GDM/2018- 19 M/s Sumilon Polyester 
Ltd., Gandhidham 
("Appellant No. 2") 

22/ DC/Anjar-Bhachau / 
2017-18 
dated 21 .02.2018 

1.1 Since issue involved in both the above appeals is common, both appeals 

are taken up together for decision vide this common order. 

2. The brief facts of the case are that Appellant No. 1 i.e. M/s. Sumilon 

Industries Ltd having Central Excise Registration No. AADCS3567LXMOO4 was 

engaged in manufacture of excisable goods namely Polyester FiLm-pLain and 

PoLyester Film-Metallized falling under CETH 39206931,39206911 of the Central 

Excise Tariff Act, 1985 respectiveLy. Appellant No. 2 i.e. M/s Sumilon Polyester 

Ltd having Central Excise Registration No. AAFCM5528FEMOO1 was also engaged 

in manufacture of Polyester Film-plain and Polyester FiLm-MetaLUzed. 

2.1 During Audit of the records of AppeLlants No. 1 a 2, it was found by CERA 

that they had cleared Polyester Film-Plain to their sister concerned unit i.e. M/s 

Sumilon Polyester Ltd., Surat for their further captive use during the years 2013-

14 and 2015-16 respectively and hence, Appellants No. 1 & 2 were required to 

pay Central Excise duty on Polyester Film-Plain on assessable value calculated as 

one hundred and ten percent of cost of production in terms of RuLe 8 and Rule 9 

of the Central Excise (Valuation) Rules,2000 (hereinafter referred to as "Rules"). 

However, Appellants No. i a 2 had not considered 10 per cent vaLue addition in 

cost price of PoLyester FiLm-plain, which was Rs. 99.5/kg and Rs. 67.88/kg 

respectively, as per their CAS-4 Returns, which resulted in short payment of 

Central Excise duty. 

2.2 Show Cause Notice No. C.Ex./GIM/SCN/SUMILON IND/LAR-1708/P-6/17-18 

dated 13.10.2017 was issued to M/s. Sumilon Industries Ltd calLing them to show 

cause as to why Central Excise duty of Rs. 6,72,867/- shouLd not be demanded 

Page 3 of 8 



AppeaL No: V2/15&16/GDM/2018-19 

and recovered from them under Rule 8 of the Rules read with Section 1 lÀ of the 

Central Excise Act,1944 (hereinafter referred to as "Act") along with interest 

under Section 11 AA of the Act and why penalty under Section 11 AC of the Act 

should not be imposed on them. 

2.3 The above Show Cause Notice was adjudicated vide the impugned order 

mentioned at SI. No. (I) of the table above, which confirmed Central Excise duty 

of Rs. 6,72,867/- and ordered for its recovery under Section hA of the Act read 

with Rule 8 of the Rules, along with interest under Section 11 AA of the Act and 

imposed penalty of Rs. 6,72,867/- under Section 1 1AC of the Act. 

2.4 Show Cause Notice No. C.Ex. /GIM/SCN/SUMILON IND/LAR-1708/P-5/17-18 

dated 13.10.2017 was issued to M/s Sumilon Polyester Ltd calling them to show 

cause as to why Central Excise duty of Rs. 14,30,003/- shouLd not be demanded 

and recovered from them under Section 11 A of the Act read with Rule 8 of the 

Rules, along with interest under Section 11 AA of the Act and why penalty under 

Section 11AC of the Act should not be imposed on them. 

2.5 The above Show Cause Notice was adjudicated vide the impugned order 

mentioned at SI. No. (ii) of the table above, which confirmed Central Excise duty 

of Rs. 14,30,003/- and ordered for its recovery under Section hA of the Act read 

with Rule 8 of the Rules, along with interest under Section 11AA of the Act and 

imposed penalty of Rs. 14,30,003/- under Section 1IAC of the Act. 

3. Being aggrieved with the impugned orders, the Appellants No. 1 & 2 have 

preferred appeaLs on various grounds, inter alia, as below - 

(i) The adjudicating authority has passed the impugned order without taking 

submissions made by them into consideration. 

(ii) The cost of Polyester Film Plain is based on Polyester Chips, which is raw 

material purchased from outside and whose rate varies from month to month. 

The cost of Polyester Film-Plain is arrived at by considering average for the 

whole year as per CAS-4. In the same way, sate price to related person shouLd 

also be considered average for whole year; 

(iii) The cost of Polyester Film-Plain as per CAS-4 in respect of Appellant No. 1 

was Rs. 99.5/kg and after adding 10% in cost of production, assessable value 

comes to Rs. 109.45/kg; that against required assessabLe value of R. 109.45/kg, 

their average sale price to related person during the year 2013-14 was Rs. 

111.99/kg, which was much higher than required under RuLe 8 of the Rules. 

Page 4 of 8 
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Appeal No: VZ/15&161GDM/2018-19 

(iv) The cost of Polyester Film-Plain as per CAS-4 in respect of Appellant No. 2 

was Rs. 67.88/kg and after adding 10% in cost of production, assessable value 

comes to Rs. 74.67/kg; that against assessable value of Rs. 74.67/kg, their 

average sate price to related person during the year 2015-16 was Rs. 74.75/kg, 

which was much higher than required under Rule 8 of the Rules. 

(v) The adjudicating authority has erred in invoking extended period of 

limitation and imposing penalty under Section 11 AC of the Act on the grounds of 

suppression of facts. The Department carried out audit and agreed to the 

procedure adopted based on CAS-4 and hence, the demand is barred by 

limitation and relied upon case law of SDL Auto (P) Ltd-2013 (394) ELI 577 

(Tri.DeL). 

4. In Personal Hearing, Shn Navin Gheewala, Consultant appeared on behalf 

of both the AppelLants and reiterated the grounds of appeals and also submitted 

written submission stating that they have already added value more than 10% on 

yearly basis as is evident from CAS-4; that they will submit copy of CAS-4 within 

10 days; that demand is time barred; that appeals need to be allowed. 

4.1 The Appellants No. 1 & 2 vide their letter dated 1.4.2019 submitted copy 

of CAS-4 - Statement of cost of production of PoLyester Film-plain during the 

years 2013-14 and 2015-16 respectiveLy. 

F I n d i n g s:  

5. I find that Appellant No. I has complied with the provisions of Section 3SF 

of the Act by depositing Rs. 50,465/- @7.5% of Rs. 6,72,867/- vide Challan No. 

00014 dated 27.4.2018, as submitted by them in Appeal Memorandum. The 

Appellant No. 2 has also complied with the provisions of Section 35F of the Act 

by depositing Rs. 1,07,250/- @7.5% of Rs. 14,30,003/- vide Challan No. 00015 

dated 27.4.2018, as submitted by them in Appeal Memorandum. 

6. I have carefully gone through the facts of the cases, the impugned orders, 

oral as well as written submissions made by Appellants No. I 2. The issue to be 

decided in the present appeals is whether the Appellants have complied with 

the provisions of Rule 8 and Rule 9 of the Rules in respect of goods supplied to 

their sister concerned unit or not. 

7. On going through the records, I find that Appellants No. 1 & 2 

manufactured PoLyester Film-Plain and cLeared to their sister concerned unit- 

Page 5 of 8 
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Appeal No: VZ/15a16/GDM/2018-19 

M/S Sumilon PoLyester Ltd., Surat. The impugned orders confirm Central Excise 

duty on the ground that prk .t ihich goou ere cLeared by the Appellants was 

Less than 110% of cost of Polyester Filni-Plain as required under Rule 8 and RuLe 

9 of the Rules and hence, the Appellants were required to pay duty on 

differential vaLue. On going through CERA audit report showing detaiLed 

calculation as well as CAS-4 submitted by the Appellants, I find that Appellant 

No. 1 cleared goods to their sister concerned unit @ Rs. 100/kg during year 2013-

14, whereas 110% of average cost of Polyester Film-Plain as per CAS-4 was Rs. 

109.45/kg. Similarly, Appellant No. 2 cLeared goods to their sister concerned 

unit ® Rs. 65/kg and ® Rs. 70/kg during the year 2015-16, whereas 110% of 

average cost of Polyester Fi(mPlain as per CAS4 was Rs. 74.67/kg. 

7.1 I find that the Appellants have not disputed about manufacture and 

clearance of Polyester FilmPlain to their sister concerned unit at Surat or their 

Liability to pay Central Excise duty ® 110% of cost of Polyester Film-Plain, in 

terms of Rule 8 of the Rules. The AppeVants. have also ot disputed about details 

contained in CERA audit report but eaded that their average sale price to 

related person during the relevant year was much higher than 110% of cost of 

Polyester Film-Plain as required
•  under RuLe 8 of the Rules and consequently, 

they are not required to pay difterentiat duty However, Appellants No 1 & 2 

have not demonstrated in appeal memorandum or during personal hearing as to 

how they arrived upon average sale price to the related person. The Appellants 

have not furnished any documentary evidence in support of their claim that their 

average sale pnce to related person the entire year was more than 110% of 

cost of Polyester Film-Plain. Under the circumstance, have no other option but 

to reje'ct this plea of the AppeLlants No. 1 & 2 as devoid of merit and consider 

the Statement attached with CERA report to. be true and uphold confirmation of 

Central Excise duty demand of Rs. . 672,867/- and Rs. 14,30,003/- upon 

Appellants No. I & 2 respectiveLy. Since demançl is confirmed, it is natural 

consequence that the confirmed .derrap is . required to be paid along with 

interest at applicable rate under $ectioL1.i(15) read with Section 1 IAA of the 

Act. I, therefore, uphold ordeto.päy.ip.teret on confirmed demand. 

8. The Appellants have contended that invocation of extended period of 

limitation for demanding duty is not sustainable as there was no suppression of 

facts with intent to evade payment of Central Excise duty I find that non 

compliance of proviidns of Rule of the Rules and restittant short payment of 

CentraL Excise duty were revealed (y dthiñg audit of the records of AppeLlants 

No. 1 & 2 by CERA. Had there'béén tiOCERA audit of THE AppeLlants' records, 
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Appea( No: V2/15E16/GDM/2018-19 

the short payment of Central Excise duty by AppelLants No. 1 a 2 wouLd have 

gone unnoticed and hence, ingredients for invoking extended period under 

Section hA of the Act very much exist in the present case. Accordingly, I hold 

that the demand is not barred by Limitation. I rely on the order passed by the 

Hon'bLe CESTAT, Chennai in the case of Six Sigma Soft Solutions (P) Ltd. 

reported as 2018 (18) G.S.T.L. 448 (Tn. - Chennai), wherein it has been heLd 

that, 

"6.5 Ld. Advocate has been at pains to point out that there was no ma/a fide 
intention on the part of the appellant. He has contended [that] they were under the 
impression that the said activities would come within the scope of IT services, 
hence not taxable. For this reason, Ld. Advocate has contended that extended period 
of time would not be invocable. However, we fmd that the adjudicating authority 
has addressed this aspect in para-lO of the impugned order, where it has been 
brought to the fold that appellant had not at all disclosed the receipt of income in 
respect of the activities done by them in respect of services provided by them in 
their ST-3 returns. 

6.6 The facts came to light only when the department conducted scrutiny of the 
annual reports, possibly during audit. in such  circumstances, the department is fully 
justified in invoking the extended period of limitation of five years." 

(Emphasis supplied) 

9.1 Since, suppression of facts has been made by the AppeLLant and held to be 

applicable in this case, penaLty under Section 1IAC of the Act is mandatory. The 

Hon'bLe Apex Court in the case of Rajasthan Spinning a Weaving MilLs reported 

as 2009 (238) E.L.T. 3 (S.C.) has heLd that once ingredients for invoking 

extended period of Limitation for demand of duty exist, imposition of penalty 

under Section 1 IAC is mandatory. The ratio of the said judgment applies to the 

facts of the present case. I, therefore, uphold the penaLty of Rs. 6,72,867/- and 

Rs. 14,30,003/- imposed under Section i1AC of the Act upon Appellants No. i a 

2 respectiveLy. 

10. In view of above, I uphold the impugned orders and reject appeaLs of both 

the AppeLlants. 

11. 314d'3t iit*t1,}14ki'1 ici: z'Clcci f1I 1ic1i I 

11. The appeals filed by the AppeLLants are disposed off as above. 

('ii *ici'I'i) 

TT 31v4j*cl (3.ILfl4) 
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By R.P.A.D.  

           

To, 
1. M/s Sumilon ndustnes Ltd 

Plot No. 43 P, NH 8A, 
ViUage-Varsana, 
Talukar: Anjar, 
District Kutch. 

r(1Tk 

. jL4)oj 

"t'Tc. ./43 4t, u1q 1.flij8 l, 

airrr, T1 3F1i, 

T1T c43 

 

 

2. MIs SumiLon Polyester Ltd 
Plot No. 43 P, NH 8A, 
Vittage-Varsana, 
Talukar: Anjar, 
District Kutch. 

 T1 -c 11ès 

t*(.T./43 4, 'u1 a11J TI, 

cF(1!r1f, dtcq 
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r 31T 
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, r ri 
4) TItHef! 

I 

did 
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