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Arising out of above mentioned 010 issued by Additional/Joint/Deputy/Assistant Commissioner, Central Excise/ST 

IGST, 

Rajkot / Jamnagar / Gandhidham 

flc.q,ci'i &1oi iId tT /Name & Address of the 

Appellant &Respondent 

MIs Anchor Electrical Pvt. Ltd., Survey No. 235,235,236,, Bhuj Bhachau Road, Village: 

Lakhond,, Tal: Bhuj- Kutch-370105. 

Any person aggrieved by this Order-in-Appeal may file an appeal to the appropriate authority in the following 
way. 
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Appeal to Customs, Excise & Service Tax Appellate Tribunal under Section 35B of CEA, 1944 / Under Section 86 
of the Finance Act, 1994 an appeal lies to:- 

R1STI'T d-fld-4cl J-lI -lei jc1Ie,°1 S1i o cIItn& 3ltfrr mo-r r o, -e. 

The special bench of Customs, Excise & Service Tax Appellate Tribunal of West Block No. 2, R.K. Puram, New 
Delhi in all matters relating to classification and valuation. 

3 -C1 t.1(t  1(a) IRTtT iTST 3tft S 3TIUTT 341t *la-ii ctle, lc' T OIi  31I?PT ,-ee4l1lq,, Ul 

d-HC.11 OO TTtV I! 

To the West regional bench of Customs, Excise & Service Tax Appellate Tribunal (CESTAT) at, 2d  Floor, 
Bhauma]i Shawan, Asaj-wa Ahmedabad-3800 l6in case of appeals other than as mentioned in para- 1(a) above 

(iii) 3To4ldI1qUl 3tl,.dd c*ol *ilu tU.icL4ie,  (3 i)1 Ic1r.), 2OOi,fl 6 31S* 
¶u ale) EA-3 R si1t* r c,)ltr ii 1T1tr I r u ,  lt fldj  

J-lldl 3frt c'ldlNl djdJ PT, .i'&i 5 c'j ITT 3W qa-,5 r'lk  zrr 50 IJS1 'v 3ZT 50 othW .14if 3q1Ili t -t: 
1,000/- e), 5,000'- 3{ITITT 10,000/- ''1e) 5T 1ItI9 ,ad1l lc-'b t 1l bOId 'b I 14' 1T PTFIIT, T1I1IT 
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The appeal to the Appellate Tribunal shall be filed in quadruplicate in fornl EA-3 / as prescribed under Rule 6 of 
Central Excise (Appeal) Rules, 2001 and shall be accompanied against one WInch at least should be 
accompanied 

. by a fee of Rs. 1 000/- Rs.5000/-, Rs.10,000/- where 
. 

axiount of 
dutydemand/interest/penalty/refund is ptq 5 tac. 5 Lac to 50 Lac and above 50 Lac respectively in the form 
of crossed bank draft in favQur of Asst. Registrar of' branch of any nominated public sector bank of the place 
where the bench of any nominated public sector bank of the place where the bench of the Tribunal is situated. 
Application made for grant of stay shall be accompanied by a tee of Rs. 500/- 
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The appeal under sub section (1) of Section 86 of the Finance Act, 1994 to the 6ppellate Tribunal Shall be ified 
in quadruplicate in Form S.T.5 as prescribed undçr Rule 9(1J of .the service lax Rules, 1994, and Shall be 
accompanied by a copy of the order appealed against (one 01 which shall be certified copy) and should be 
accompanied by a fees of Rs. 1000/- where the amount of service tax & interest demandect ee penalty levied of 
Rs. 5 Laldis orJess Rs.5000/- where the amount of service tax & interest demanded & penalty levied is more 
than five lakhs buf not exceeding Rs. Fifty Lakhs, Rs.10,000/- where the amount of service tax & interest 
demanded & penalty levied is more than fifty Lakhs rupees, in the form of crossed bank draft in favour of the 
Assistant Registrar of the bench ol nominated Public Sector Bank of the place where the bench of Tribunal is 
situated. / Application made for grant of stay shall be accompanied by a fee of Rs.500/-. 
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For an apoeal to be filed before the CESTT, under Section 35F of the Central Excise Act. 1944 which is also 
made aopticab1e to Service Tax under Section 83 of the Finance Act, 1994. an appeal agalnt this order shalllie 
before the Tribunal on payment of 10% of the duty demanded where duty or duty and penalty are in dispute, or 
penalty, where penalty ai'one is in dispute. proviaed the amount of predeposit payable would be subject to a 
ceiling of Rs. 10 Crore"s. 

Under Central Excise and Service Tax. "Duty Demande shall include: 
(i) amount determined under Sectioxi 11 D; 
in) amount of erroneous Cenvat Credit taken; 
1iii) amount payable under Rule 6 of the Cenvat Credit Rules 

- provided further that tne provisions of this Section shall not apply to the stay application and a 
pending before any appellate autiohty prior to the commencement of the Finance (No.2) Act, 2014.
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Revision pplication_to Government of India: 
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/ 
A revision anphcation lies to the Under Secretary to the Government of India, Revision Anplication Unit. 
Ministry of Finance. Deoartment of Revenue. 4th T'loor. Jeevan Deep Building, Parliament Street New Dethti 
1 moor under Section 3SEE of the CEA 1944 in respect of the folloving case, governed by first priso to sub-
section (1) of Section-35B ibid: 
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I.Io1 dl d-UcI a' 
In case of any less of goo'ds. where the loss occurs in transit from, a factory to a warehouse or to anoth,er factory 
or from Qne warehouse, to bnother during the course of processing of the goods in a warehouse or in storage 
whether in a factory or in a warehouse 

,r, Ta4tP1[1  t I 
In cas,e of rebate of duty of excise on goods exported to any country or territory outside India of on excisable 
material used m the manufacture of the goods which are exported toany country or territory outside India. 
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In case of'oods eported outside India export to Nep'1 or Bhutan. without payment of duty. 
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3f'i31I -d (3)   (,2).l998riTT 109 qRI 

ii 
Credit of any duty allowed to be utilized towards payment of excise duty on filIal products under the provisions 
of this Act or the Rules made there un4er suchorder is oassed by the Commissioner (Appeals) on or after, the 
date appointed under Sec. 109 of the Finance (No.2) Act. "1998. 
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The above application sh?ll be made in duplicate in Form No. EA-8 as specified under Rule, 9 of Central Excise 
(Appeals) Rures, 2001 withm 3 montlls from the date on which the order sought to be appealed aamst is 
communicated and shall be accompanied by two, copies each of the 01(3 and Order-In-Apueai. It should also be 
accompanied by a copy of TR-6 Challan evidencing payment of prescribed fee as prescribed under Section 3-

EE of CEA, 1944, under Major Head of Account. 

(vi) 

5'tittT'200/ ddIci ¶TT ,iiILi 3{1tdelo t'd l'E 3I,I 

L'y' 1000 -irldIdi'Z4ImvI 
The revision app.Iiation shall be accompanied by a fee, of Rs. 200/- where the amount involved in Rupees One 
Lac or less and'Rs. 1000/- where the arfiount involved is more than Rupees One Lac. 

.e 3T1* el 3Ef tFTV 3T 1c ,TRiTPTP', 3H)d 0 dI lIo1I 51TtTh i 
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ic1I / In case, if the order covers variousnumbers of order- in Original, fee for each 0.1.0. should be paid in 
the aftrsaid manner, not withstanding the. fact that the one appeal, to the ApollantTribunal or the one 
application to the Central Govt. As toe case may be, is filled to avoid scriptoria wdrk if excising Rs. 1 lakh fee of 

Rs. 100/- for each. 
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Attention is also invited to the rules coverin" these and other related matters contamed in the Customs, Excise 
and Service Appellate Tribunal (Procedure) ules, 1982. 
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www.cbe."ov.in SIt?,  EStl' I / 
For the elaorate. detailed and latest provisions relating to filing of appeal to the higher appellate authority, the 
appellant may refer to the Departmental website www.coec.gov.in. - 
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Appeal No: V2/11JGDM/2018-19 

ORDER IN APPEAL::  

M/s. Anchor Electricals Private Limited (formerly known as Anchor Daewoo 

Industries Limited, Unit-I, Electric Division), Survey No. 234 to 236, Bhuj-Bhachau 

Road, Village — Lakhond, Taluka-Bhuj, Kachchh-Gujarat (hereinafter referred to as 

'appellant') filed present appeal against Order-in-Original No. 22/JC/2017-18 dated 

25.1.2018 (hereinafter referred to as "impugned order") passed by the Joint 

Commissioner, Central GST, Gandhidham (Kutch) (hereinafter referred to as "the 

adjudicating authority"). 

2. The brief facts of the appeal are that the appellant had applied on 11.5.2009 for 

differential refund for FY 2008-09 in terms of Para 2.2 of Notification No. 39/2001-CE 

dated 31.7.2001 and pending their application, they took suo moto credit of Rs. 

55,78,775/- in their PLA in April, 2010; that the appellant reversed Rs. 1,78,741/- of 

Education Cess in June-2010 but not reversed credit of Rs. 54,00,034/- of duty of 

excise. Show Cause Notice No. V/AR-ll/Bhuj/Commr./156/2015-16 dated 29.2.2016 

was issued to the appellant demanding recovery of suo moto credit of Rs. 54,00,034/-

under Section 1 1A of the Central Excise Act, 1944 (hereinafter referred to as "the Act") 

read with Notification No. 39/2001-CE dated 31.7.2001, along with interest under 

Section 1 1AA of the Act and for imposition of penalty under Section 1 IAC of the Act 

read with Rule 25 of Central Excise Rules, 2002 (hereinafter referred to as "Rules"). The 

impugned order confirmed recovery of credit of Rs. 54,00,034/- taken by the appellant 

suo-moto along with interest and imposed penalty of Rs. 54,00,034/- under Section 

1 1AC of the Act read with Rule 25 of the Rules. 

3. Being aggrieved with the impugned order, appellant preferred the present 

appeal, inter-a/ia, on the following grounds: - 

(i) The appellant had filed an application for differential re-credit of FY 2008-09 on 

11.5.2009 under Para 2C(d) of the said Notification and Para 2C(e) of the said 

Notification provides that the amount correctly refundable needs to be determined by 

the jurisdictional Assistant/Deputy Commissioner of Central Excise and to be intimated 

to the manufacturer by 15th  day of next month to the month in which the statement 

under clause (d) has been submitted, which was not done by the jurisdictional officer; 

that co-joint reading of clause 2C(e) and clause 2C(g) of the said Notification emerges 

that the demand for irregular refund has to be made within one year from 20th  of the 

next month during which irregular credit was taken in respect of the clearances during 

the previous month; that the impugned SCN was issued on 29.2.2016 i.e. after 7 years; 

that no SCN can be issued by the department after 7 years since there is no provision 

for that purpose; that even the extended period is to be invoked, SCN is required to be 

issued within 5 years from the date of knowledge of the department; hence, the demand 

notice is bad in law and hit by bar of limitation; that the appellant relied on decision in 

Page No. 3 of 11 
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Appeal No: V2111/GDM/2018-19 

the case of Pane Products Pvt. Ltd. reported as 2009 (237) ELT 579 (Tn. — Ahmd.) in 

support of their contention. 

(ii) Without prejudice to the above, the appeNant submitted that they applied for re-

credit of duty in their PLA since Para 2C of the said Notification required the appellant to 

take the re-credit first and then file the application with jurisdictional AC/DC who may 

determine the eligible amount and if there is excess availment, the assessee is required 

to reverse the said amount within 5 days from the date of intimation. The appellant has 

submitted the application for re-credit of eligible differential amount in terms of Para 2.2 

of the said Notification on 11 .5.2009 with the jurisdictional AC, however, the application 

was pending with him for determining the correct refundable amount as re-credit. It is 

not open for the department to raise the demand without determining the correct 

refundable amount after considerable period had been passed and therefore, the 

allegation made in the impugned SCN that the appellant had availed suo-motu credit 

without waiting for disposal of the re-credit application is invalid, illegal and against the 

provisions of Notification No. 39/2001-CE dated 31.7.2001. 

(iii) It is submitted that central excise duty paid in cash was exempted under the 

Notification No. 39/2001-CE dated 31 .7.2001. The Notification provided two alternative 

procedures to claim the exemption as stipulated in Para 2B and Para 2C of the 

Notification. The appellant had availed the option of re-credit of amount as provided in 

Para 2C of the said Notification which shall be applicable for the whole financial year 

and all benefit of exemption shall be granted either by way of refund as provided in Para 

2B or Para 2C of the said Notification. 

(iv) Since demand of duty is not sustainable in the eyes of law therefore, no interest 

can be demanded and no penalty is imposable under Section 1 1AC of the Act. The 

appellant did not indulge in fraud, willful mis-statement or suppression of facts etc. for 

evasion of central excise duty but had availed re-credit of the differential amount for FY 

2008-09 and also filed the statement of re-credit with the department on 11.5.2009. 

Therefore, it is invalid to state that there is any suppression of facts on the part of the 

appellant. 

4. The Assistant Commissioner, CGST Division, Bhuj, vide his letter F.No. 

V.CEX/AR-l/Bhuj/SCN/Anchor Electricals/13-14 dated 25.3.2019 submitted para-wise 

comments on grounds of appeal filed by the appeHant, stating that the issue involved in 

the present case is suo-moto re-credit of central excise duty, which was equal to their 

claim for differential refund filed on annual basis; that the issue involved in the matter of 

M/s. SAL Steels Limited & others is altogether a different and independent matter where 

the amended Notification No. 16/2008-CE dated 27.3.2008 and Notification No. 

33/2008-CE dated 10.6.2008 have been challenged principally on the ground that the 

amendments are antithesis to promissorg estoppel; that the SLP No. 28194-28201/2010 

Page No.4ofll 
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filed by the department against the Hon'bie Gujarat High Courts order dated 10.3.2010 

in the case of SAL Steels Limited & others reported as 2010 (260) ELT 185 (Guj.) is 

pending decision; that the Hon'ble Supreme Court vide order dated 13.1.2012 stayed 

the operation of the impugned judgment till further orders subject to the condition that 

the department would release 50% amount due in terms of the impugned judgment to 

those respondent parties who furnish solvent surety to the satisfaction of the 

jurisdictional Commissioner within time limit prescribed; that the appellant does not hold 

the capacity of a respondent party under SLP No. 28194-28201/2010; that the appellant 

relied upon decision of Parle Products Pvt. Ltd. reported as 2009 (237) ELT 579 (Tn. — 

Ahmd.) to contend that the demand is hit by bar of limitation, however, SLP (C) No. 

12280/2011 filed by the department against the said order before the Hon'ble Supreme 

Court is pending; that hence, the relied upon decision, cannot be said to have attained 

finality so long as the issue is sub-judice; that the context of Para C and Para D of the 

appeal memorandum are misleading and stays far from truth; that Para 2B of the 

Notification No. 39/2001-CE dated 31.7.2001 outlines the mechanism of monthly cash 

refund of the amount as worked out under Para 2 of the said Notification; that Para 2C 

of the said Notification provides an optional facility to the manufacturer to take re-credit 

of such monthly refundable amount subject to conditions as prescribed therein; that he 

referred and reproduced Para 2.2 of the said Notification which aimed at recoupment of 

annual difference in refund amount and submitted that differential refund shall be 

refunded to the manufacturer subject to condition that the total refund made to him 

during the year, including the refund of differential amount does not exceed the total 

duty payable on value addition whether at the rate specified in the Table or at the 

special rate fixed under Para 2.1 of the said Notification; that no facility of re-credit has 

been extended to the appellant while providing for payment of annual differential 

amount in terms of Para 2.2 of the said Notification which outlines the mechanism of 

refund only; that the re-credit facility extended under Para 2C of the said Notification 

was only in respect of monthly and regular refund as per Para 2 of the said Notification 

and therefore, the suo-moto credit taken by the appellant is irregular and in 

contravention of the said Notification; that the demand for interest and penalty would too 

survive certainly when the original demand for recovery of duty of excise sustains. 

5. Personal hearing in the matter was attended by Shri Rahul Gajera, Advocate, 

who reiterated the .grounds of appeal and also submitted written submissions along with 

case-laws to submit that they are eligible to take credit suo-moto as their application 

dated 11.5.2009 was not decided till April, 2010 and even today and hence, SCN is pre-

matured; that Para 2.2 of Notification No. 39/2001-CE dated 31 .7.2001 has been struck 

down by the Hon'ble Gujarat High Court in the case of SAL Steels Ltd. reported as 2010 

(260) ELT 185 (Guj.) (Para 116 to 120) as amended by Notifications 16/2008-CE dated 

27.3.2008 and 33/2008-CE dated 10.6.2008 and hence, original Notification 39/2001- 

Page No. 5ofll 



6 

Appeal No: V2/11/GDM/2018-19 

CE prevails as on date; that there is no stay of the Hon'ble Apex Court against this 

order of the Hon'ble Gujarat High Court and hence, the judgment dated 18.3.2010 is 

binding on all; that in another similar case of Parle Products Pvt. Ltd. reported as 2009 

(232) ELT 579 (Tn. — Ahmd.) it has been held that Notification condition has been 

violated by the department once an application has been made by the assessee; that 

they have made application on 11.5.2009 whereas SCN has been issued on 29.2.2016 

and hence, demand for earlier period is time barred; that the above order of CESTAT 

has been upheld by the Hon'ble Gujarat High Court reported as 2010 (20) STR 129 

(Gui.); that even on merit Para 2.2 is not restricting to wait for refund of differential on 

annual account, more so, when application is pending with the department for almost a 

year; this para never say that refund can't be taken by way of re-credit; that this para 

only outlines mechanism of refund; that penalty under Rule 25 does not cover this case 

and SCN also does not spell out as to which clause of Rule 25 has been invoked; that 

Section 11AC of the Central Excise Act, 1944 does not survive; that there is no 

suppression of facts on their part as they had applied in May, 2009 i.e. within two month 

of ending of FY 2008-09 on 31.3.2009, then how does Rule 25 of the Rules survive! 

FINDINGS:  

6. I have carefully gone through the facts of the case, the impugned order, the 

grounds of appeal and the written and oral submissions made during personal hearing. 

The issue to be decided in the present case is as to whether confirmation of demand of 

recredit of central excise duty suo-ruioto taken by the appellant under Notification No. 

39/2001-CE dated 31.7.2001 is correct or not. 

7. I find that the appellant had commenced commercial production of the excisable 

goods on 4.6.2005 and since June, 2005 they were availing the benefit of this 

exemption Notification; that the appellant opted option of credit of amount in account 

current as provided in Para 2C of the said Notification and have been submitting 

statement of the total duty payable as well as the duty paid by utilization of CENVAT 

credit and the credit taken in account current, on each category of goods manufactured 

and cleared under the said Notification and specified in the said Table at Para 2 of the 

said Notification and there is no dispute over the same. I would like to re-produce the 

relevant text of the Notification No. 39/2001-CE dated 31.7.2001, as prevailed during 

the disputed period, which reads as under: - 

In exercise of the powers conferred by sub-section (1) of section 5A of the 

Central Excise Act, 1944 (1 of 1944), read with sub-section (3) of section 3 

of the Additional Duties of Excise (Goods of Special Importance) Act, 1957 
(58 of 1957) and sub-section (3) of section 3 of the Additional Duties of 
Excise (Textiles and Textile Articles) Act, 1978 (40 of 1978), the Central 
Government being satisfied that it is necessary in the public interest so to 

• do, hereby exempts the qoods specified in the First Schedule to the Central  
Excise Tariff Act, 1985 (5 of 1986) other than qoods specified in the  
Annexure appended to this notification and cleared from a unit located in  
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Kutch district of Gujarat from so much of the duty of excise or the additional  
duty of excise, as the case may be, leviable thereon under any of the said  

Acts as is equivalent to the amount of duty paid by the manufacturer of 

goods other than the amount of duty paid by utilization of CENVAT credit 

under the CENVAT Credit Rules, 2001  

Provided that in the case of a unit having an original value of 

investment in plant and machinery installed in the factory below rupees 

twenty crore on the date of commencement of commercial production in that 

unit, the exemption contained herein shall apply only for the first clearances 

up to an aggregate value not exceeding twice the value of such investment 

from the date of commencement of commercial production, in each year. 

2. The duty payable on value addition shall be equivalent to the 

amount calculated as a percentage of the total duty payable on the said  

excisable goods of the description specified in column (3) of the Table 

below (hereinafter referred to as the said Table) and falling within the 
• Chapter of the said First Schedule as are given in the corresponding entry in 
column (2) of the said Table, when manufactured starting from inputs 
specified in the corresponding entry in column (5) of the said Table in the 
same factory, at the rates specified in the corresponding entry in column (4) 
of the said Table: 

TABLE 

S. 
No. 

Chapter 
of the 
First 
Schedule 

Description of 
goods 

Rate Description of 
inputs for 
manufacture of 
goods in 
column (3) 

(1) (2) (3) (4) (5) 
1. 29 All goods 29 Any goods 
2. 30 All goods 56 Any goods 
3. 3 All goods 56 Any goods 
4. 34 All goods 38 Any goods 
5. 38 All goods 34 Any goods 
6. 39 All goods 26 Any goods 
7. 40 Fyres, tubes and flaps 41 Any goods 
8. 72 or 73 All goods 39 Any goods, 

other than iron 
ore 

9. 74 All goods 15 Any goods 
10. 76 All goods 36 Any goods 
11. 85 Electric motors and 

generators, electric 
generating sets and 
parts thereof 

31 Any goods 

12. 25 Cement or cement 
clinker 

/5 Limestone and 
gypsum 
Maize 13. 11 or 35 Moditied 

starch/glucose 
(5 

14. 18 Cocoa butter or 
powder 

/5 Cocoa beans 

15. 72 or (3 iron and steel 
products 

/5 Iron ore 

16. Any 
chapter 

Goods other than 
those mentioned 
above in S. Nos. 1 to 
15 

36 Any goods 

Provided that where the duty payable on value addition exceeds 

the duty paid by the manufacturer on the said excisable goods, other than  

the amount paid by utilization of CENVAT credit during the month, the duty 
payable on value addition, shall be deemed to be equal to the duty so paid  

other than by CENVAT credit. 

2A In cases where all the goods produced by a manufacturer are 
eligible for exemption under this notification, the exemption contained in this 

-N 
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notification shall be subiect to the condition that the manufacturer first 

utilizes whole of the CENVAT credit availabie to him on the last day of the 

month under consideration for payment of duty on qoods cleared durinq  

such month and pays only the balance amount in cash. 

2B The exemption contained in this notification shall be given effect to in 

the following manner, namely: - 

(a) the manufacturer shail submit a statement of the total duty paid and 

that paid by utilization of CENVAT credit, on each category of goods 

specified in the said Table and cleared under this notification, to the 
Assistant Commissioner of Central Excise or Deputy Commissioner of 

Central Excise, as the case may be, by the 7th of the next month in which 

the duty has been paid; 

(b) the Assistant Commissioner of Central Excise or the Deputy 

Commissioner of Central Excise, as the case may be, after such verification 

as may be deemed necessary, shall refund the duty payable on value 
addition, computed in the manner as specified in paragraph 2 to the 

manufacturer by the 15th of the month foHowing the one in which the 
statement as at clause (a) above has been submitted. 

2C Notwithstanding anything contained in s±-paragraph 2B above, - 

(a) the manufacturer at his own option. may take credit of the amount 

calculated in the manner specified in paraqraph 2 in his account current, 
maintained in terms of the Excise Manual of Supplementary Instructions 

issued by the Central Board of Excise and Customs. Such amount credited 

in the account current may be utilized by the manufacturer for payment of 

duty, in the manner specified under rule 8 of the Central Excise Rules, 

2004, in subsequent months, and such payment shall be deemed to be 

payment in cash; 

(b) the credit of the refund amount may be taken by the manufacturer 
in his account current, by the 7th of the month following the month under 

consideration; 

(c) a manufacturer who intends to avail the option under clause (a) 

shall exercise his option in writing for availing such option before effecting 

the first clearance in any financial year and such option shall be effective 

from the date of exercise of the option and shall not be withdrawn during the 

remaining part of the financial year; 

(d) the manufacturer shall submit a statement of the total duty payable  

as well as the duty paid by utilization of CENVAT credit or otherwise and the  

credit taken as per clause (a), on each cateqory of goods manufactured and  
cleared under the notification and specified in the said Table, to the  

Assistant Commissioner of Central Excise or Deputy Commissioner of 
Central Excise, as the case may be, by the 15th of the month in which the  

credit has been so taken; 

(e) the Assistant Commissioner of Central Excise or the Deputy  

Commissioner of Central Excise, as the case may be, after such  
verification, as may be deemed necessary, shall determine the amount 
correctly refundable to the manufacturer and intimate to the manufacturer 
by the 15th day of the next month to the month in which the statement 
under clause (d) has been submitted. In case the credit taken by the 
manufacturer is in excess of the amount determined, the manufacturer 
shall, within five days from the receipt of the intimation, reverse the said 
excess credit from the account current maintained by him. In case, the 
credit taken by the manufacturer is less than the amount of refund 
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determined, the manufacturer shall be eligible to take credit of the balance 
amount; 

(f) in case the manufacturer fails to comply with the provisions of 

clauses (a) to (e), he shalt forfeit the option, to take credit of the amount 

calculated in the manner specified in sub-paragraph 2 in his account current 
on his own, as provided for in clauses (a) to (c); 

(g) the amount of the credit availed irregularly or availed of in excess of 
the amount determined correctly refundable under clause (e) and not 
reversed by the manufacturer within the period specified therein, shall be 
recoverable as if it is a recovery of duty of excise erroneously refunded. In 
case such irregular or excess credit is utilised for payment of excise duty on 
clearances of excisable goods, the said goods shall be considered to have 
been cleared without payment of duty to the extent of utilisation of such 
irregular or excess credit. 

Explanation. - For the purposes of this paragraph, duty paid by utilisation of 
the amount credited in the account current, shall be taken as payment of 
duty by way other than utilisation of CENVAT credit under the CENVAT 
Credit Rules, 2004: 

(Emphasis supplied) 

7.1 In view of above, I find that Notification No. 39/2001-CE dated 31.7.2008, as 

amended, provides that the manufacturer of the excisable goods may avail exemption 

from central excise duty if central excise duty is paid through account current in each 

month, by way of refund as provided in Para 2B or by way of re-credit as provided in 

Para 2C of the Notification by taking into consideration the percentage of value addition 

as prescribed in Para 2 of the Notification. I find that the appellant had availed benefit of 

re-credit of duty amount paid through account current as provided in Para 2C of the 

Notification No. 39/2001-CE dated 31.7.2001, as amended. However, the appellant on 

11.5.2009 filed refund claim of differential amount of central excise duty refundable to 

them for the entire FY 2008-09, which had not been decided by the jurisdictional 

Assistant Commissioner. I further find that the appellant, after issue of Order dated 

18.3.2010 by the Hon'ble Gujarat High Court in the case of SAL Steels Limited reported 

as 2010 (260) ELT 185 (Guj.) took suo-moto re-credit in April, 2010 being differential 

central excise duty for FY 2008-09 pending their refund claim. I find that Notification No. 

39/2001-CE dated 31 .7.2001 is self-contained, which provided for exemption of central 

excise duty paid through account current by way of refund/re-credit with the conditions 

and manner as specified therein. I also find that the appellant had opted for re-credit of 

amount under Para 2C of the said Notification, according to which the appellant 

themselves were required to determine the amount to credit their account current and 

then submit the requisite documents/information to the department, which the appellant 

did on monthly basis as provided in the Notification. 

7.2 I find that the appellant took re-credit of differential amount in April, 2010, on the 

basis of the Hon'ble Gujarat High Court's decision in the case of SAL Steels Limited 

whereas the said decision of the Hon'ble Gujarat High Court has not attained finality 
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since the department has filed Speciai Leave Petition against the said order dated 

18.3.2010 and the Hon'ble Supreme Court vide Order dated 13.1.2012 has stayed the 

operation of the Hon'ble Gujarat High Court's order. Therefore, the arguments of the 

appellant for suo-moto re-credit cannot be accepted and I hold that the appellant was 

not entitled to take suo-motu credit April, 2010 in respect of differential central excise 

duty paid on the goods cleared in FY 2C08-09 as the same was not in accordance with 

the said Notification, which prevailed at The material time and also not tenable as per the 

Central Excise Law. 

7.3 Taking into consideration the above factua position, I find that the appellant's act 

of taking suo-motu credit of differential amount on the basis of decision of the Gujarat 

High Court given in a case of another arty and also had not attained finality, cannot be 

considered as claim of exemption under Notification No. 39/2001-CE dated 31.7.2001 

since the appellant had taken credt of amount in account current for the amount 

admissible to them at the end of each month as per the said Notification and 

determination of eligible re-credit amount was never challenged by them. Hence, I find 

that the impugned order confirming recovery of re-credited amount of Rs. 54,00,034/-

along with interest is correct, legal & Proper. 

8. The appellant has contended that the demand is time barred since SCN was 

issued on 29.2.2016 for recovery of suo-moto credit taken by them in April, 2010. I find 

that the appellant had never informed the department that they had taken suo-moto 

credit of differential amount of Central Excise duty and the department came to know 

only when the audit was conducted. also find that Para 2.2(1) and Para 2.2(2) inserted 

vide Notification No. 33/2008-CE dated 10.6.2008 provided that differential amount to 

be refunded to the manufacturer subject to condition that the total refund made to him 

during the year, including the refund of differential amount did not exceed the total duty 

payable on the value addition whether at the rate specified in the Table or at the special 

rate fixed under Para 2.1 of the said Notification and that differential amount filed on 

annual basis was to be granted by way of refund only. Hence, I find that there were no 

provisions in Notification No. 39/2001-CE dated 31.7.2001 or in Central Excise Law to 

take suo-moto credit of differential amount on annual basis. Therefore, appellant's claim 

that Para 2C of the Notification allowed to take re-credit suo-moto is not correct looking 

to the facts and circumstances of the present case, more so when, the appellant had 

taken credit of central excise paid through account current at the end of each month, as 

provided in Notification No. 39/2001-CE dated 31 .7.2001, as amended, and these facts 

have not been disputed at all. I further find that this is not a case of non-payment/short-

payment of central excise duty or recovery of central excise duty erroneously refunded 

and therefore, provisions of Section 1 IA of the Act is not applicable in the present case. 

Hence, I find that SCN has rightly been issued for recovery of suo-moto credit taken 
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irregularly by the appeUant when it came to the knowledge of the department at the time 

of audit of the records of the appeant. 

9. The impugned order has correctly imposed penalty of Rs. 54,00034/- under 

Section 11AC of the Act read with Rule 25 of the Rules, 2002. I find that the ingredients 

of Section 1 1AC of the Act and Rule 25 of the Rules do exist in the present case as the 

appellant never informed this fact to the department, Hence, the penalty imposed under 

Section 1 1AC of Act read with Rule 25 of the Rules is correct, legal and proper and I 

uphold penalty of Rs. 54,00,034/- imposed on the appellant. 

10. In view of above, I uphold the impugned order and reject this appeal. 

??. cct,ç1'  Cc1I'j Tf1.NJ 5Yl4d i 1lciI 

11. The appeal filed by the appellant is disposed off in above terms. 
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