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Arising Out of above mentioned 010 issued byAdditional/Joint/Deputy/ssistant Commissioner, Central Excise/ST / GST, 

Rajkot / Jamnagar / Gandhidham 

iciI -1141 4c11 /Nttme & Addiess of the 
Appellant &Respondent 

M/s Transworld Terminals Pvt. Ltd., Bharat CFS, Zone-I,, MPSEZ, Mulldra, Gujarat. 

5,41 5 f( 1) 41I5,11 cI('1 dl°4 41vI Tt5Ttr/Tt TTat1iIct41'poi l/ 
Any person aggrieved by this Order-in-Appeal may file an appeal to the appropriate authority in the following 
way. 

ll'1I Q'1l'1  '1 11'1l  3Plisltit lTTt51llT'J1 'l1 ar4Tsr, '4"-clk 1c41l c"f  3t5111itW,1944 tt srrr 35B 
(A) TFr1 5T5,Tt9'W, 1994 86 11T0  1/ 

Appeal to Customs, Excise & Service Tax Appellate Tribunal under Section 35B of CEA, 1944 / Under Section 86 
of the Finance Act, 1994 an appeal lies to:- 

(i) 445<5 1c'4i TfiTit1 41I41't l41l O'it 'c"lI4-1 l4 414I41< 5PThiT i'itt5TTfttIf fT5 4Ia,  iT 2, 
SiT,' Si' iTTTSSSIT, SI' Sit "1l"fl TfTf 1/ 

The special bench of Customs, Excise & Service Tax Appellate Tribunal of West Block No. 2, RK. Puram, New 
Delhi in all matters relating to classification and valuation. 

(jj)   r< 1(a)  ' 401't 5fiTSiSiST41T itiT5,T'$t_iPft5ful41I FSitiT '11I4 1'4 iT i< aftlftiT r4I4lfc5(4I (rn)t 

'TtiT'll,,lTffiTc1c1, 4g411c4'l Sf5TSTS415I4Hi- oot1ii.-fl 5T(TI/ 

To the West regional bench of Customs, Excise & Service Tax Appellate Tribunal (CESTAT) at, 2rd  Floor, 
Bhaumali Bhawan, Asarwa Ahmedabad-380016in case, of appeals other than as mentioned in para- 1(a) above 

ir r    5s ( )1tc'fl, 2001, 6  
EA-3  Sr ssT   ftirr "1111 '21T) I 5,4141  SWSSt(S1d S, 5,jWrT1',o4I1 . 3IT c14INl irzj 

¶T9T, 5 aia ST  1 Sr,5 c11e ut ST 0 'ive s iTtST 50 ss 'li sitfbs ST SSf: 1,000/- e', 5,000/- 
51(TST 1Q,000/ O4 Sr "l41 111c1 *1ei SiTl 1I1STIfttr c'4 Sr 9TiT, FS11IiT STfiT4tSi Si TftSiTOr li5l, r, rsst 

5.1141 iT #ft 41i4111-ta iTSi'i 55 "ft('I ti5r50  I'l l<I 11 'I'1IT(t I Trsftr I'te rr s 
511(5,1 iT l-1l 5TT "iI TiTfltiT 5Pft5(Th51 SiTiTTflXSTPlT ll(5I 1iTff I TSITS' S1iT'1r ( SSST) Si 1i -Si Si iTtiT 500/- 'i Sr 
l9ttI'lftiTtljl "1411 41<11 TST 1/ 

The appeal tp the Appellate Tribunal shall be ified in quadmplicat inform, EA-3 / as prescribed under Rule 6 of 
Centra Excise (Appeal) Rules, 2001 and shall be accom,pamed against one wluch at least should be 
accompanied, by a fee of . Rs. 1 000/- Rs.5000/-, Rs.10,000/- where amount of 
dutydemand/interest/penalty/refund 'is i,pto 5 Lac. 5 Lac to 50 Lac and above 50 Lac respectively in the form 
of crossed bank dran in favour of Asst., kegistrar o branch of any nominated public sector bank o.f th,e place 
wher,e the bench of any nominated public sector bank of the place where the bench of the Tribunal is situated. 
Application made for grant of stay shall be accompanied by a fee of Rs. 500/- 

aT'iT, Tl1S1994 41TTT 6(1) likSiiiT (14141'< 44141Ifl, 94, j?T  9() 
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'l41lFilil 4141 Tf) sIft 5,4141  iT 's4l iT Si • '5 Tf 551'T, ,trT 411I4< i'WTiT,o4I ,'1 SiTr it 41Il4I TlSTWtST,o'1 5 411(5 ST4141 

411'a 414', ST 50 411(5 41'1Li,9'S 3TTST 50 411(5 o'1', iT sflls ST a4191': 1,000/-  5,OQO/- <"i 3'ST 1Q,000/.- 4114 SiT 

411I 5,c'q, 1f (lelll Sri llttfljtiT sr eT9, SiftiT at (tiTSiTSTfltStiT t 511(51 ¶ *1145 <i <Si,STiTiT 

41Iq141a STat Si 55 iTtT "11(1 <5l[cl cl' I9'. l&l 14i 's11 9Trn1Z  I 5I9' ¶ 94iffPr, 141 511(51 iT lWt 'STfT atT 

iatfl)r aittsfts Si t555tur slis I I ap1er aii'w ( silt) s s15STrtrW Si m'at 5 00/- i sir 11)'5lTft?r tya "1411 I 

The appeal under sub section (1) of Section 86 of the Finance Act, 1994, to the A_ppellate Tribunal Shall be filed 
in quadruplicate in Form S.T.5 as prescribed under Rule 9(1,) of the Service lax Rules, 1994, and Shall be 
accompanied by a copy of the order appealed against (one ol which shall be certifIed copy) and should be 
accompanied by a fees of Rs. 1000/- where the amount of service tax & interest demanded e penalty'l,evied of 
Rs. 5 Lakhs or1ess, Rs.5000/- where the amount of service tax & interest demanded & penalty levied i more 
than five lakhs but not, exceeding Rs. Fifty Lakhs, Rs. 10,000/- where the amount of service, tax & interest 
demanded & penalty levied is more than tifty Lakhs rupees, in the form of crossed bank draft in favopr of tie 
Assistant Reoistrar of the bench of nominated Public Sector Bank of the place where the bench of Tribunal is 
situated. / Application made for grant of stay shall be accompamed by a fee of Rs.500/-. 
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The appeal under sub section (2) and (2A) of the section 8 The Finance Act 1994, shall be filed in For ST.7 as 
prescribed under Rule 9 (2) & 9(2A) of the Service Tax Rules, 1994 and shall be accompanied by a copy of order 
of Commissioner Central Excise or Commissioner, Central Excise (Appeals) (one of which shall be a certified 
copy) and copy of the order passed by the Commissionerauthorizing the Assistant Commissioner or Deputy 
Comrmssioner of Central Excise! Service Tax to file the appeal before the Appellate Tribunal. 

'-'i i-ii   Tf 1( ). ii1)( i I4-i' l4 c'H1'"'t 3ft 4 1944t1TtT 
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TT4I.1I reI(I T'4iI'iI I'k '1 -n'lI iPi 'T 

'rk4 oTIc 9tteIa 5 5Tr "T TiT'ui 

(1) oTtT 11 'tft 

(ii)  
(iii)  
- 1 3 tT T0T i4e (4° 2) it). 2014 i-rt k ' f)) --a -rf ar 

ei 3tTi t iI/ - 
For ap appeal to be filed before the CESTAT. under Section 35F of the Central Excise Act, 1944 which is also 
made applicable to Service Tax under Section 83 of the Finance Act, 1994, an appeal against this order shall lie 
beforethe Ttibunal on payment of 10% of the duty demanded where duty or duty and penalty are in dispute, or 
penity,. where penalty alone is in dispute. provided the amount of pre-deposit payable would be subject to a 
ceiling of Rs. 10 Crores, 

Under Central Excise and Service Tax. "Duty Dernaded" shall include: 
i) amount determined under section 11 D: 
ii) amount of erroneous Cenvat Credit täken 

,iii) amount payable under Rule 6 of the Cenvat Credit Rules 
- provided further that the provisions of this Section shall not apply to the stay application and appeals 

pending before any appellate authority prior to the commencement of the 'inance (No.2) Act, 2014. 

Reviiozapp icati n to_Govnme u1t q,f n,lia: 
r. 5aI 

iRr3r rfiarot T3T seir, iv1, iTflT, i'fi "4If1,  1I iT, °I, ('fl-110001, T fll°PT 
'°iL'lI Trf -rp / 
A revisiOn application lies to the Under Secretary to the Government of India. Revision Application Unit, 
Ministry of Finance Department of Revenue, 4th TF'loor, Jeevan Deep Building, Parhament Street, New Delhi-
ii000r, under Section 35EE of the CEA 1944 jn respect of the following case, governed by first proviso to sub-
section (1) of Section-35B ibid: 

°12 WFW -1 -i ai-i 
4I'I-i PTT5, Ti'h -n i sI.uI'faJI   Tft 

tia4.IN1 -ri! 
In cain of any loss of goods, where the loss occurs in transit from a factory to a warehouse or to another factory 
or from one warehouse, to another during the course of processing of the goods in a warehouse or in storage 
whether in a factory or m a warehouse 

In case of rebate of duty of excise on goods exportee to any country or territory outside India of on excisable 
material used in the manufacture of the goods which are evorted to any country or territory outside India. 

/ 
In case of goods exported outside India export to Nepal or Bhutan, without payment of duty. 

L'ic9 ci'1 Ikfl 3Tft TF 3I1 3TT491 
at a I 

of any durt allowed to be utili7ed towards. payment of excise duty on final products under the provisions 
of this Act or the"Rules made there under such order is passed by the Commissioner (Appeals) on or after, the 
date appointed under Sec. 109 of the Ftnance (No.2) Act, 1998. 

(v) i'a i TftTr' I EA 8, '- - i v- °° 2001 WT 9 rivi F 
s 3'Taeee .°HI II I .tue-. i1i1'i ¶T4 a1T9f9a.fl'-j iTTTr •-I'-Ii4 'III PT  

l944 hII 35-EE arIN-1 ij3 ffaT 9i?TTR-6 iitflr r4 °' I'1I 

The above application shall be made in duphcate in Form No. EA-8 as specified under Rule, 9 of Central Excise 
(Appeals) Rules, 2001 within 3 months from the date on which the order sought to be appealed against is 
communicated and shall be accompanied by two copies each of the 010 and order-In-Ap.peal. It should also be 
accompanied by a copy of TR-6 Challan evidencing payment of prescnbed fee as prescribed under Section 35-
EE of CEA, 1944, under Maior Head of Account 

IfI iR I - 
"151 '1'IU 1'1I5 TTT 'i "lI 1'1I o-lo R"u 

. . 
The revision aplication shall be accompanied by a fee, of Rs. 200!- where the amount involved in Rupees One 
Lac or less anliRs. 1000/- where the amount involved is more than Rupees One Lac. 

fc ary T'1ir  I T1'1   i9f( ripr9T thaTa TlI'1I 
ift'aTlao [Zi1' I1i1Ta1I -'un H / Incae 
if the order covers variousnumbers of order- m..0rigina1,-  fee for each 0.1.0. should be paid in the aforesaid 
manner, not withstanding the fact that the one appeal to the Appellant Tribunal or the one application to the 
Central Govt. As the case may be, is filled to avoid sctiptoria work if excising Rs. 1 lakh fee ol Rs. 100/- for 
each. 

41 'u1<4I"10 irfi'ap, 1975. 3i-I 3T'51T "1 ITiriiH iafi- 6.50 
U TfT  aTVI/ 

One copy of applicatidn or 0.1.0. as the case may be, an,d the  order of the adjudicating authority shall bear a 
court fee stamp of Rs.6.50 as prescribed under Sdhedule-1 in teiius of the Court Fee Act1975, as amended. 

#'tIRT 91, 'u- a'- i ic 9j T 1'1Is 'u"iU . -IIfF1S UI ('u-i-u i) Ito4) 1982 1T i{°5 f°ij'ç 4-fl0'-iI T 
'ti '1l"1 )T3hit'1I1 iui'uJF aOl "1101 I / 

Attention is also invited to the rules covermg 'these and other related matters contained in the Customs, Excise 
and Service Appellate Tribunal (Procedure) ttules, 1982. 

o a4'v.flo aiflairft ir'urtFsr ai PafiIIT 'uIoa, 10-i'e 3in lOii'u )TI,  -ui'1ii n'flo 91i0 
www.cbec.gov.in  uT oa I J , , 
For the elatairate detailed and latest provisions relating to filing of appeal to the higher appellate authority, the 
appellant may ref'er to the Departmental website www.chec.gov.in. 



Appeal No: V2/44/GDM/2018-19 

:: ORDER IN APPEAL::  

M/s. Transworld Terminals Private Limited. Bharat CFS, Zone-i, MPSEZ, 

Mundra (hereinafter referred to as 'appellant') filed present appeal against Order-in-

Original No. 21JC12018-19 dated 30.5.2018 (hereinafter referred to as "impugned 

order") passed by the Joint Commissioner, Central GST, Gandhidham (Kutch) 

(hereinafter referred to as "the adjudicating authority"): - 

2. The brief facts of the case are that Show Cause Notice No. V.ST/STR-

Mundra/ST Div./Jt.Commr./29/2016-17 dated 15.3.2017 was issued to the appellant 

demanding reversal of cenvat credit of Rs. 1,62,47,328/- under Rule 6 of Cenvat 

Credit Rules, 2004 (hereinafter referred to as "OCR, 2004") in respect ofexempted 

services provided by them during FY 2011-12 to FY 2013-14 and also the appellant 

has not declared correct value of exempted services in their ST-3 returns for FY 

2014-15 which resulted into demand of short reversed cenvat credit of Rs. 9,33,291/-

under Section 73(1) of the Finance Act, 1994 (hereinafter referred to as "the Act) 

along with interest under Section 75 of the Act and for imposition of penalty under 

Section 78 of the Act and Rule 15 of CCR, 2004. The lower adjudicating authority 

vide impugned order confirmed the demand of recovery of cenvat credit aggregating 

to Rs. 1,71,80,619/- along with interest and imposed penalty of Rs. 1,71,80,619/-

under Section 78 of the Act and also imposed penalty of Rs. 1,71,80,619/- under 

Rule 15 of OCR, 2004. 

3. Being aggrieved with the impugned order, appellant preferred the present 

appeal, inter-a/ia, on the following grounds: - 

(i) For the period upto 30.6.2012, service tax was required to be levied on taxable 

service defined under Section 65(105) of the Act; that Section 65(23) of the Act 

defines 'Cargo Handing Service' and export cargo handling service is/was out of the 

definition of 'Cargo Handling Service'; that export cargo handling service is not 

exempted but it is not a service at all as per Section 65(23) of the Act; that the 

definition does not consider the same to be a service, then it cannot be considered 

as exempt service, therefore, reversal of credit under Rule 6(3) of OCR, 2004 is not 

at all required; that the appellant relied on CBEC Circular F. No. B.il/i/2002-TRU 

dated 1.8.2002, judgment of the Karnataka High Court in the case of Konkan Marine 

Agencies reported as 2009 (13) STR 7 (Kar.) and decision of CESTAT, Hyderabad in 

the case of Ramboll lmsoft Pvt. Ltd. reported as 2017 (47) STR 61 (Tri.-Hyd.) in 

support of their contention and submitted that Export Cargo Handling income upto 

30.6.2012 was Rs. 28,20,10,105/- and the reversal of cenvat credit 5% for FY 

2011-12 and c6% for FY 2012-13 comes to Rs. 1,48,40,713/- which needs to be set 

aside on this ground alone. 

(ii) Ihe appellant is engaged in providing GTA service for transport of empty 
Page No. 3 of 14 
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cargo containers from port to CFS d vice-',se and charges freight from the 

customers on which reverse charge se icab nder Service Tax Rules, 1994; that 

the appellant referred and relied on Ru 2(1)(d c Service Tax Rules, 1994, Section 

68(2) of the Act and Notification No. 33/2004-ST dated 31.12.2004 (upto 30.6.2012) 

and Notification No. 30/2012-ST daed 20.6.2312 (w.e.f. 1.7.2012) to say that 

responsibility to pay freight is eithe-  on the imporsr or on the exporter, as the case 

may be, thus the question of charging o service tax from them does not arise; that 

the invoices raised by the appellant whh respeo. to transportation charges pertaining 

to empty containers specifically mention that the service tax liability in respect of 

freight charges is to be discharged by the consnor or the consignee as the case 

may be; that freight income does not c$ify to be exempted because the service is 

not exempt from service tax but the recipient is to pay service tax on the freight, 

hence, transportation income cannot he considered as exempt service for the 

purpose of Rule 6(3) of CCR, 2004 and no revers of cenvat credit is required to be 

made; that the appellant relied on decisions in the case of Gurbachan Singh reported 

as 2017-TIOL-1342-CESTAT-ALL.. MSP Ltd. reported as 2008-TIOL-2137-CESTAT-

BANG., Angiplast Private Limited reported as 2013-TlOL-785-CESTAT-AHM in 

support of their contention; that the tota freight income for FY 2011-12 to FY 2013-14 

comes to Rs. 2,23,34,718/- and the reversal © 5% (for FY 2011-12) and 6% for 

FY 2012-13 and FY 2013-14 comes to Re. 12.8.736I-, which needs to be set aside 

on the above ground. 

(iii) For rendering the service of Maintenance and repairs, the appellant obtained 

services of M/s. Kamal Enterprises, who charged separately for labour value on 

which service tax was charged, and material component value on which VAT was 

charged; that the appellant while raising invoices on their customers had followed the 

same principle and disclosed the material component value including profit margin 

separately and labour charges separately and VAT and service tax had been 

charged and collected on the respective amounts by the appellant; that while 

calculating the value of exempt services, the appeilant had considered the sale of 

material as trading activity and correctly valued exempted service involved by 

reducing the purchase price from the sale price in view of Explanation-I to Rule 6(3D) 

of CCR, 2004; that the demand confirmed on account of undervaluation of the 

material cost for reversal of amount under Ruie 6(3) of OCR, 2004 is required to be 

set aside; that the appellant has collected service tax and VAT separately and has 

also paid the same to the respective tax collecting authority; that it was/is not a case 

of trading but it is a case of composite service and therefore, there should not be any 

requirement of reversal of cenvat credit and order for reversal of Rs. 9,33,291/-

needs to be set aside. 

(iv) The SON was issued on 15.3.2017 for the period from April, 2011 to March, 

Page No. 4 of 14 
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2016; that the SCN was required to be issued within 5 years from the 'relevant date' 

i.e. date of filing of ST-3 return, even in the case of fraud, collusion, suppression of 

facts, etc.; that the ST-3 return for the period from April, 2011 to September, 2011 

was filed on 17.12.2011 and hence, the last date to issue SCN for the said period 

expired on 16.12.2016, therefore, SCN issued on 15.3.2017 is invalid and in violation 

of the law; that the appellant produced copy of ST-3 return for the period from April, 

2011 to September, 2011 along with Appeal Memo and submitted that the lower 

adjudicating authority has provided incorrect findings at Para 28 of the impugned 

order that ST-3 return was filed on 23.6.2012; that reversal of cenvat credit of Rs. 

27,59,554/- demanded for the period from April, 2011 to September, 2011 also needs 

to be set aside on the ground of limitation of time. 

(v) The department has issued multiple SONs for the same period for the purpose 

of demanding service tax/reversal of cenvat credit under Rule 6 of Cenvat Credit 

Rules, 2004 (hereinafter referred to as "CCR, 2004") on freight and cargo handing 

income earned by the appellant. SCN No. V.ST/STR-Mundra/ST-

Div./Jt.Commr./29/2016-17 dated 15.3.2017 alleged that the appellant has not 

reversed amount of cenvat credit attributable to exempted services under Rule 6 of 

CCR, 2004 for the financial years 2011-12 to 2013-14, considering transportation 

income is exempted from payment of service tax whereas, SCN No. IV/15-

119/ST/ADC/2015 dated 15.3.2017 demanded service tax on transportation income 

for the financial years 2011-12 to 2014-15 and the impugned Show Cause Notice No. 

DGCEI/RRU/36-23/2017-18 dated 31.3.2017 demanded Service Tax of Rs. 

19,77,676/- for the period from 1.7.2012 to 31.3.2015. Thus, the department has 

taken different legal positions where two SCNs have demanded service tax on 

transportation income considering the same service as taxable service whereas 3rd 

SCN dated 15.3.2017 issued by the Joint Commissioner has demanded reversal of 

cenvat credit availed on common input services considering transportation service as 

exempted service. The department cannot blow hot and cold at the same time and 

for the same period since it is utter travesty of justice that 3 SONs are issued to the 

same assessee for the same period for the same income. The appellant retied on 

decisions in the case of Standard Niwar Mill reported as 2013 (296) ELT 164 (All.), 

Sun Polytron Industries Ltd. reported as 2009 (238) ELT 380 (Tn. — Ahmd.), Avery 

India Ltd. reported as 2011 (268) ELT 64 (Cal.) and Simplex Infrastructure Ltd. 

reported as 2016 (46) STR 634 (Cal.). Three SCNs have been adjudicated by the 

same authority for the same period and holding different legal positions in different 

orders, thereby causing mockery of the adjudication process and therefore the 

impugned order is unsustainable in law and needs to be set aside on this ground. 

(vi) The lower adjudicating authority has given incorrect findings with regard to 

submsns of the appellant on the ground of limitation has adjudicated multiple 

Page No. 5 of 14 
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SCNs and held different legal posticns or th. same income of the appellant and 

ignored submission of the appellar that audit ceen already conducted for the 

concerned period and SCNs still nvokad extend ceriod, ignored submissions that 

when penalty has been imposed nde•r Section 7 of the Act, penalty cannot be 

imposed under Rule 15 of OCR, 20 and that s:cor cargo handing is not a service 

as it is excluded from the scope of carç !'andiinç n'ce under Section 65(23) of the 

Act and thus, the impugned order h as en pas:d wfthout application of mind. The 

appellant relied on decisions in tha case of KC:t Appliances Pvt. Ltd. reported as 

2018 (10) GSTL 135 (Ker.), Zain Refratek Pvt. Ltd. reported as 2018 (8) GSTL 376 

(Kar.) and Roma Henny Security Services Pvt. Ltd. reported as 2016 (8) GSTL 239 

(Del.) to say that any order passed without &Dplication of mind is liable to be 

quashed. 

(vii) Audit of records of the appellant has been conducted every year and all the 

information has been known to the department and no observation has been raised 

by the audit officers from the period from 2008O9 to 2013-14. In such a case, the 

department cannot allege suppreson of facts wfth intent to evade payment of 

service tax on the part of the appelant, when a the facts and all the details were 

always available with the department. The appeant relied upon the decisions in the 

case of Nizam Sugar Factory reported as 2006-iOL-56-SC-CX., Chandela Travels 

reported as 2013 (32) STR 453 (Tn. — Del.), Web lmpression (I) (P) Ltd. reported as 

2011 (21) STR 482 (Tn. — Kolkata), Ajanta Tras1stor Clock Mfg. Co. reported as 

2002 (139) ELT 342 (Tn. — Murnbai) and Diamond Power Infrastructure Limited 

reported as 2015 (40) STR 825 (Tn. — Ahmd.) to say that there is no suppression of 

facts by them with intent to evade payment of sen;ice tax and therefore, the extended 

period cannot be invoked and penalty under Section 78 of the Act cannot be 

imposed. 

(viii) The impugned order has relied upon decision in the case of South Eastern 

Coal Fields Ltd. reported as 2016 (41) STR 636 (Tn. — Delhi) wherein it was held that 

since the consignment note is not issued, the service recipient is not liable to pay 

service tax under reverse charge. The decision of the CESTAT has been challenged 

to the Hon'ble Supreme Court by the department and the appeal has been admitted 

by the Hon'ble Supreme Court reported as 2017-TIOL-263-SC-ST. The appeal has 

been filed by the department contending that even if there is no consignment note, 

the service received by South Eastern Coal Fields Ltd. is that of GTA and therefore 

they are liable to pay service tax under reverse charge. Thus, the matter is under 

litigation and different interpretations are possible based on case and factual matrix 

of each case. In the present case, the service recipients have paid service tax under 

reverse charge and hence, this is a clear distinct fact which invalidates the case 

relied upon in the impugned order. 

Page No. 6 of 14 
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(ix) If service tax is not payable, interest under Section 75 of the Act cannot be 

recovered and penalty cannot be imposed under Section 78 of the Act. The appellant 

relied on decisions in the case of Jam Kalar Samaj reported as 2015 (38) STR 995 

(Tn. — Mumbai) and Sundaram Textiles Ltd. reported as 2014 (36) STR 30 (Mad.) in 

this regard. 

(x) Penalty under Section 78 of the Act as well as penalty under Rule 15 of CCR, 

2004 cannot be imposed. It is trite in law to impose penalty on the same amount for 

the same reason under two different clauses, that Rule 15 of OCR, 2004 refers to 

Section 78 of the Act for imposition of penalty. Hence, penalty imposed under Rule 

15 of CCR, 2004 is required to be set aside on account of double imposition of 

penalty for the same alleged amount. 

4. Personal hearing in the matter was attended by S/Shri Darshan Ranavat, 

Chartered Accountant and Umesh Pandya, Manager (Finance), and they reiterated 

the grounds of appeal and submitted that they have undertaken activity of handling of 

export cargo and not paid service tax because Section 65(23) defines these 

activities/cargo handling of export cargo as no service by excluding it; that CBEC 

Circular No. B-11/1/2002-TRU dated 1.8.2002 Para 3 & Para 3.1 of Annexure-Il 

clarifies as above; that they rely on CESTAT order dated 22.3.2016 in the case of 

Ramboll lmsoft Pvt. Ltd. reported as 2017 (47) STR 61 (Tni.-Hyd.); that they provide 

GTA service and service tax on GTA is not exempted but payable by the service 

receiver, the demand is legally not sustainable; that they have submitted sample 

invoices indicating mention of service tax on GTA by consignor/consignee and not by 

service provider; that service tax has been paid by them on service portion of repairs 

& maintenance service provided as they have paid VAT on goods which have been 

used for repairs & maintenance; that explanation to Rule 6(3) and Rule 6(3A) of 

CCR, 2004; that demand for the period from April, 2011 to September, 2011 is time 

barred being beyond 5 years because SCN was issued on 15.3.2017 and service tax 

return for the period filed on 17.12.2011; that they have been audited every year of 

dispute and audit reports also attached with appeal memo and hence, suppression of 

facts can't be alleged as held in the case of Bharati Tele-ventures Limited reported as 

2014 (33) STR 86 (Tn. — Mumbai) (Para 5.10); that penalty under Section 78 of the 

Act is not applicable in this case; that penalty under Rule 15 of CCR, 2004 has also 

been imposed. 

FINDINGS:  

5. I have carefully gone through the facts of the case, impugned order, grounds 

of appeal and the submissions made during personal hearing. I find that the appellant 

has deposited Rs. 12,88,550/- equivalent to 7.5% of service tax confirmed vide 

rnpugned order and thus has complied with the requirement of Section 35F(i) of the 
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Central Excise Act, 1944, as made appcab!e sHce tax matters vide Section 83 

of the Act. Therefore, proceed to decide this ecpe. The issue to be decided in the 

present case is as to whether confirmeion cT c :-nend of reversal of cenvat credit on 

the value of the exempted services under 5(3) of OCR, 2004 is correct or not. 

6. I find that the appellant has contended irjiflpe SONs have been issued - 

one demanding service tax on trnsoortation ncome earned by the appellant, 

another for reversal of cenvat credit under Rue 6(3) of OCR, 2004, considering 

transportation income and other income as vaiue of exempted services! I also find 

that SON dated 15.3.2017 issued by the Assistant Commissioner for the period from 

2011-12 to 2014-15 demanding service tax on transportation income whereas the 

impugned SON has been issued to the aopellant on same date i.e. 15.3.2017 by the 

Joint Commissioner demanding reversa of cer'iet credit availed on common input 

services considering transportation ncome, export cargo handling income and 

income of materials used in providing repairs and maintenance service as exempted 

services and also the SON dated 3i.3.2Oi7.ssued by the DGCEI for the period from 

1.7.2012 to 31.3.2015 again demanded service tax on transportation income of the 

appellant. Hence, I find that the stand of the department is/was not clear whether to 

consider the income earned by the appellant towards rendering of export cargo 

handling and towards transportation of empty containers are considered to be 

exempted services or are liable to service tax and hence, I find that this argument of 

the appellant is correct. 

7. I find that the impugned SON demanded recovery of cenvat credit not 

reversed under Rule 6(3) of OCR, 2004 on aegedly exempted services such as 

cargo handling service, storage and warehouing service, exempted service to the 

extent of value/cost of the materias suped while providing repairs and 

maintenance service and confirmed vde the impugned order. I find that Rule 2(e) of 

OCR, 2004 defines 'exempted service' as under: - 

(e) "exempted service" means a - 

(1) taxable service which is exempt from the whole of the service tax 
leviable thereon; or 

(2) service, on which no service tax is ;eviable under section 66B of 
the Finance Act; or 

(3) taxable service whose part of value is exempted on the condition 
that no credit of inputs and input services, used for providing such 
taxable service, shall be taker: 

but shall not include a service - 

(a) which is exported in terms of rule SA of the Service Tax Rules, 
1994; or 
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(b) by way of transportation of goods by a vessel from customs 
station of clearance in India to a place outside India. 

(Emphasis supplied) 

7.1 Thus, the taxable service which is exempt from service tax or service on which 

no service tax is leviable under Section 66B of the Act or taxable service whose part 

of value is exempted on the condition that no cenvat credit of inputs and input 

services used for providing such taxable service is taken are considered to be 

'exempted service'. The appellant contended that prior to 1.7.2012, income earned 

against activity of handling of export cargo was not a service as this had been 

excluded from the definition of 'Cargo Handling Service" under Section 65(23) of the 

Act. I would like to reproduce definition of 'Cargo Handing Service' as provided under 

Section 65(23) of the Act, which reads as under: - 

(23) "cargo handling service" means loading, unloading, packing or 
unpacking of cargo and includes, — 

(a) cargo handling services provided for freight in special 
containers or for non-containerised freight, services provided by a 
container freight terminal or any other freight terminal, for all modes of 
transport, and cargo handling service incidental to freight; and 
(b) service of packing together with transportation of cargo or 
goods, with or without one or more of other services like loading, 
unloading, unpacking, 

but does not include, hand11ng of export carqo or passenger 
baggage or mere transportation of goods. 

(Emphasis supplied) 

7.2 It could be seen from the definition, of 'Cargo Handling Service' as provided 

under Section 65(23) of the Act that handling of export cargo is excluded from the 

definition of 'Cargo Handling Service' which makes it clear that the legislation has 

kept handling of export cargo out of purview of service tax net and thus, the activity 

of handling of export cargo is non-taxable service prior to 1.7.2012 and not exempted 

service. I find that Rule 6(3) of CCR, 2004 will come into play in the case where the 

service provider takes cenvat credit on common inputs and common input services 

used for taxable output service and for exempted service also. Since, activity of 

handling of export cargo has been kept out of service tax net, it cannot be considered 

as 'exempted service' and therefore in my considered view, no reversal of cenvat 

credit under Rule 6(3) of CCR, 2004 is required. I also find that w.e.f. 1.7.2012, the 

classification of the services has been done away with and all the services except 

those specified in negative list of services are liable to service tax in terms of Section 

66B of the Act inserted w.e.f. 1.7.2012 and therefore, service tax is payable on cargo 

handling service in relation to export cargo also w.e.f. 1.7.2012 and therefore, the 

same cannot be considered as exempted service w.e.f. 1.7.2012 as well. Hence, no 

reversal of cenvat credit under Rule 6(3) of CCR, 2004 is required either prior to 

1.7.2012 or after. Hence, I set aside demand of reversal of cenvat credit on value of 

handling of export cargo under Rule 6(3) of CCR, 2004 holding that it has been 

/ correctty confirmed in the impugned order 
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8. I also find that SON has demanded of cenvat credit on value of 

transportation service provided by the pean: for movement of empty containers 

from CFS to port and vice-versa. The mougned. croc: held that the appellant had not 

issued consignment notes and thereoiè. servcs o transport of empty containers 

cannot be considered as GTAsenice whereas, the appellant has contended that 

they provided GTA service to fac itate taispor of empty cargo containers from port 

to CFS and vice-versa and charges freght from The customers on which reverse 

charge is applicable under Service I&X Rules, 24 and that the invoices raised by 

the appellant with respect to transperatbn charç,e pertaining to empty containers 

specifically mention that the service tax Uability respect of freight charges is to be 

discharged by the consignor or the consignee, a the case may be. I would like to 

examine definition of 'Goods Transort Agency' as provided under Section 65(50b) 

of the Act and Rule 4B of Service Tax FLes, 1 91, which reads as under: 

(50b) "goods transport agency" means any person who provides 
service in relation to trarispoi of goods by road and issues 
consignment note, by whatever name calle 

RULE 4B. Issue of consignment note. — Any goods transport agency 

which provides service in reaon to transport of goods by road in a 

goods carriage shall issue a consignmnen' note to the recipient of 

Service: 

Provided that where any taxabe service in relation to transport of 

goods by road in a goods carriage is whoy exempted under section 

93 of the Act, the goods transport agency shah not be required to issue 

the consignment note. 

Explanation. - For the purposes of this rule and the second proviso to 

rule 4A, "consignment note" means a document, issued by a 

goods transport agency against the receipt of goods for the 

purpose of transport of goods by road in a goods carriage, which 

is serially, numbered, and contains the names of the consignor 

and consignee, registration number of the goods carriage in 

which the goods are transported, details of the goods 

transported, details of the place of origin and destination, person 

liable for paying service tax whether consignor, consignee or the 

goods transport agency. 

(Emphasis supplied) 

8.1. I find that any person who provides service n relation to transport of goods by 

road and issues consignment note, by whatever name called, is Goods Transport 

Agency and the consignment note a a document ssued by Goods Transport Agency 
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which is serially numbered and contains name of the consignor and consignee, 

registration number of the goods carriage, details of goods transported, details of 

place of origin and destination and details of person liable for paying service tax. In 

the present case, I find that the appellant has transported empty containers and 

issued invoices as per Explanation to Rule 4B of Service Tax Rules, 1994 containing 

all these details and therefore, the services of transportation of empty containers is 

nothing but a GTA service. I further find that Rule 2(1)(d) of Service Tax Rules, 1994 

provides that in relation to service provided by GTA, person liable to pay freight is a 

person liable for payment of service tax, which reads as under:- 

(d) "person liable for paying service tax", - 

(B) in relation to seniice provided or agreed to be provided by a 
goods transport agency in respect of transportation of goods by road, 
where the person liable to pay freight is,— 

(I) any facto,y registered under or governed by the Factories Act, 
1948 (63 of 1948); 

(II) any society registered under the Societies Registration Act, 
1860 (21 of 1860) or under any other law for the time being in force in 
any part of India; 

(Ill) any co-operative society established by or under any law; 

(IV) any dealer of excisable goods, who is registered under the 
Central Excise Act, 1944 (1 of 1944) or the rules made thereunder; 

(V) any body corporate established, by or under any law; or 

(VI) any partnership firm whether registered or not under any law 
including association of persons; 

any person who pays or is liable to pay freight either himself or 
through his agent for the transportation of such goods by road in a 
goods carriage: 

Provided that when such person is located in a non-taxable 

territory, the provider of such service shall be liable to pay service tax. 
(Emphasis supplied) 

8.2 I also find that the appellant has contended that the service receivers have 

paid service tax on transportation of empty containers under reverse charge 

mechanism as provided under Rule 2(1)(d) of Service Tax Rules, 1994 and 

N9tiiication NIb 30/2012-ST dated 20.6.2012 and the department has not contested 
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this nor given any documentary evidences agarst this claim. also find that liability 

of payment of service tax in respect of GTA sce was on recipient of the service 

even prior to 1.7.2012 and from L7.2012 onerds. 'Therefore, [hold that GTA 

service provided by the appellant cannot be cnsidered as exempted service and 

hence, demand of reversal of cerat. credit under Rule 6(3) of CCR, 2004 on the 

value of GTA service is not correct, eqa & proper. Hence, I set aside demand of Rs. 

12,98,736/- for reversal of cenvat credit on vaa of :TA service under Rule 6(3) of 

CCR, 2004. 

9. I also find that SCN has demanded re7ersa of cenvat credit on value of 

materials used in providing repairs and maintenance service. The undisputed facts of 

the case are that the appellant had taken service of MIs. Kamal Enterprise for 

providing repairs and maintenance service to th&r customers. MIs. Kamal Enterprise 

have charged separately for labour value (on which service tax is charged), and 

material component value (on which VAT is charged) and similarly the appellant has 

also charged the value of service and the value of materials separately from their 

customers and paid service tax on the vaiue of service and paid VAT on the value of 

materials. I find that it is settled leg position that in case of composite contracts 

where service is provided along w[th scie of goods, service tax is leviable on service 

component. The appellant in the present case has paid service tax on service 

component of the repairs and maintenance service provided, It is on record that the 

appellant has consumed the goods in providing The said service on which they paid 

VAT to the Government of Gujarat. Therefore, am of the considered view that the 

value of material cannot be considered as exempted service and no reversal of 

cenvat credit of Rs. under Rule 6(3) of OCR, 2004 can be demanded on the said 

income. Hence, I set aside the impugned order confirming reversal of cenvat credit of 

Rs. 9,33,291/- on value of materia!s used in providing repairs and maintenance 

service. 

9.1 I find that the Hon'ble CESTAT, Chandigarh in the case of Xerox India Limited 

reported as 2019 (20) GSTL 96 (Tn. — Chan.) has held as under: - 

9. (a) Whether the activity undertaken by MIs. Xerox for various 

contracts for Maintenance and Repairs do qualify as Maintenance or 

Repair Service, or not? - It is a fact that appellant is engaged in the activity 
of Maintenance and Repair of equipments supplied by them under various 
contracts. MIs. Xerox is required to replace the parts and accessories at 
the time of repair or maintenance and the Hon'ble Apex Court has 
examined the contract of MIs. Xerox and held that these contracts i.e. 
FSMA, SSMA, AMC etc. are Works Contracts and MIs. Xerox is liable to 
pay VAT/Sales Tax on the material portion of the said contract, as per 

various State VAT Act. Therefore, as it has been held by the Hon'ble Apex 

Court these are the Works Contracts and MIs. Xerox is paying VAT on the 
portion of materials supplied, therefore in the light of the decision in the 
case of Wipro GE Medical Systems Limited  (supra) MIs. Xerox is liable to  
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pay service tax only on Labour Portion. In the said case, it Tribunal 
observed as under: - 

"8. On a very careful consideration of the fact, we find that 
there is no dispute with regard to the leviability of service tax 

on the maintenance and repair services. The math point of 
dispute is with regard to the valuation: However, Section 67 of 

the Finance Act clearly provides for the abatement of the value 
of the goods sold in the course of the carrying out of the 
service. The point is whether the goods are actually sold. 

According to the department, the contract is only for the 
maintenance and repair. Therefore, it cannot be said that the 
spare parts were sold. This view is not correct. The chartered 
accountant has actually given a certificate with regard to the 
consumption of materials. It is also not denied that in the 
course of the maintenance no material was used. In several 
decisions it has been held that service tax cannot be levied on 
that portion of the value on which sales tax has been charged. 
This position has been elaborately dealt with in the decision of 

the Shilpa Colour Lab case decided by this Bench and cited 
supra. This view has been affirmed in many decisions. Once, 
the sales tax has been paid on the materials, then on the 
same service tax also cannot be charged. In fact, the 
appellants had relied on the decision of the Hon'ble Karnataka 
High Court which has been upheld by the Hon'ble Supreme 

Court. In the Modi Xerox case it has been clearly held that in 
the Annual Maintenance Contract, the replacement of spares 
etc. would be considered as sale. Even in the present case, on 
70% of the value sales tax has been paid and this has been 
accepted by the Government of Karnataka. This fact also 
cannot be ignored. Moreover, Notification No. 12/2003, dated 
20-6-2003 clearly provides for exempting the value of the 
materials sold during the provision of the service. Whenever,  
any service is provided if in the course of the provision of the 
service certain materials are used they will definitely be  
considered as sale. This is clearly covered by the 
Constitutional Article 366(29) (B) cited by the learned 
Advocéte. We do not agree with the Learned Commissioner 
that the said Constitutional provision has no application here. 
The Maintenance and Repair Contract entered by the 
appellant with their customers has been recognized as Works 
Contract by the Government of Karnataka and the registration 
has been obtained for payment of sales tax. When that is the 

case, it cannot be said that the spare parts received by the 
clients of the appellant have not been sold to them. We hold 
that in any Annual Maintenance Contract the spare parts etc.  
which have been used in the course of the math tenance 
service are definitely to be considered as sold and when sales 
tax has been paid on the value of such goods, simultaneously 
one cannot charge them to the service tax. In view of these 

clear legal provisions, there is absolutely no justification for 
levy of service tax beyond 30% of the value of the total 
contract. We would like to state that the data provided by the 
appellant shows that the adoptioèi of 30% of the value of the 
contract towards value of services rendered appears to be 
reasonable in the light of the payment of sales tax on the 70% 
value which has also been accepted. Therefore, this valuation 
cannot. be  said to be arbitrary. In these circumstances, we do 
not find any merit in the impugned orders. Since, the demand 
of duty is not sustainable the demand of interest, penalty etc 
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also are not justified. Ke s, we, 'cv the appeals with 

consequential relief 

The said order was affirrT?ed by t,ie h;n!e Apex Court reported as 

2012 (28) S. T. R. J44 IS. C... 

10. In view of above, I find that e mand oi eversa of cenvat credit under Rule 

6(3) of CCR, 2004 on the value o exoort carc handling, value of GTA service and 

value of material used in providing cairs & 'ntenance service is not tenable 

since consideration received by the apear. towards these activities cannot be 

considered as 'exemoted service', Since the denand of reversal of cenvat credit is 

not tenable, recovery of interest L;nder Section 75 of the Act and imposing penalty 

under Section 78 of the Act as we &s undsF<ue 15 of CCR, 2004 is also not 

tenable and legally not sustainable. 

11. In view of above, I set aside the impugned order and allow the appeal. 

ç c ç 'j 5dj  3Tf1tre:'J t -d 1k1! 

12. The appeal filed by the appeHant is disposed off in above terms. 

By Speed Post 
To, 

M/s. Transworld Terminals Private Limited, 
Bharat CFS, Zone-I, 
MPSEZ, Mundra. 
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