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1'icd &t1ii1I ilti 'iI t* tcii /Name & Address of the 

Appellant &Respondent :- 

M/s Transworld Terminals Pvt. Ltd., Bharat CFS, Zone-I,, MPSEZ, Mundra, Gujarat. 

59f(3f) l I lcItci trtT1t   TtsXltrtt atrl:ter ii ioi l/ 
Any person aggrieved by this Order-rn-Appeal may file an appeal to the appropriate authority in the following 

lN cMi ii'e  a tttr$t - arT, p- j 'ic'-lI'i 
(A) ifrt iftftPLl994ttaRI 86 IIIci     1/ 

Appeal to Customs, Excise & Service Tax Appellate Tribunal under Section 35B of CEA, 1944 / Under Section 86 
of the Finance Act, 1994 an appeal lies to:- 

(i) JT, <ui i't'i k rrtdnr wt     OtiT c1I5'1 ti151t 1 I4  i41t 1irui--  fT'r '-(lo, -à iT 2, 
, ii-fl 1/ 

The special bench of Customs, Excise & Service Tax Appellate Tribunal of West Block No. 2, R.K. Puram, New 
Delhi in all matters relating to classification and valuation. 

(ii) if- ic't's 9rt   iiict rf(1)t 
g41Ic1 T5TT4iI-   1/ 

(iii)  

(B) 

To the West regional bench of Customs, Excise & Service Tax Appellate Tribunal (CESTAT) at, 2" Floor, 
Bhaumali Bhawan, Asarwa Ahmedabad-3800 l6in case of appeals other than as mentioned in para- 1(a) above 

aPfi4tiT wrfliri   sj ()1ifl, 2001, W 6 sfliitt fk5tfftT ftt iiii 
''tti EA-3 ft'I "n'ii 'TfT I i,'tH T'-Icl Tit, 1,o1Is,1 T5ftc1ftU I'1I 

i9T, 5 ii uT  TuF trr 5  'iia à uT 50 wr o'-tt ct  aTTuT 50 'ii à1L T a'tP 1 000/- ot 5,000/- '-t4 

5ttTT 1Q,000/ o'  tTfktTtr',14 i'-i i 
ui ifi- aTWuI  rr 'Hl I1hd ai'tà TT N'u 'liu Tft I TifIee ¶t '4ThTf, itr 

ii uTfr t . ta(fIThr ar'Thffi t'tnuiftur nui fur * I -Tr atrkr ( a*) a -qw uTT 500/-  rj 

1/ - 

The apneal to the Appellate Tribunal shall be filed in quac?ruplicate in form EA-3 / as orescribed under Rule 6 of 
Central Excise (Appeal) Rules, 2001 and shall be adcompamed against one which at least should be 
accompanied by a fee of Rs. 1 000/- Rs.a000/- Rs.10,000/- where amount of 
dutydemand/interest/penalty/refund is unto 5 Lac.. 5 Lac to 50 Lad and above 50 Lac respectively in the form 
of crossed bank drafi in favour of Asst. Registrar of branch of any nominated public sector bank of the place 
where the bench of any nominated public sector bank of the place where the bench of the Tribunal is situated. 
Application made for grant of stay snail be accompanied by a tee of is. 500/- 

1i at .,1994tai Q6)3 iI c-fl 94 
ti S.T.-5 uT'u ruir T,TW'Io fii 

iflie i'kfl uTv)atrT t -i F'tt atW i'e t1I "I is< tHii ,oI"t iRc-llI 5 cll5 

iW5 9T5 à'-t uT 50 9W Ttcls 3tTuT 50 l9T5 à'u at * tIT a'1't: 1,000/- 5,OQO/- -i iTatT 10,000/- •-q-i lT 

sJft9t4 asP *icioi  jrat, ua fsu lI &1i attfl 
I  wufttr i't-à r at flT uTf1 f u'I-i'p t 'NJ iITt tifd cI 514à TU 1cicU "1Ifl 

atufttt itfPffit .-4tilct, ,UI tll(sl IiTt I P.TT1at a1igr ( 3JfT'5 ui sis-i-'TW mat 500/- à'i fsrfttr u'i  '*n i'it 

l4H 1/ 

fhe apneal under sub section (1) of Section 86 of the Finance Act, 1994 to the Anpellate Tribunal Shall be filed 
in quadruplicate in Form S.T.5 as prescribed under Rule 9(1) of the 'Service Tax Rules 1994, and Shall be 
accompamed by a copy of the order anpealed against (one o which shil be certified dony) and should be 
accompanied by a fees of Rs. 1000/- where the amount of service ax & interest demanded & penalty (evied of 
Rs. 5 Lakhs or'less Rs.5000/- where the amount of service tax & interest demanded & penalty levied i more 
than five lakhs buf not exceeding Rs. Fifty Lakhs, Rs.10,000/- where the amount of service tax & mterest 
demanded & penalty levied is more than fifty Lakhs runees, in the form of crossed bank draft in favour of the 
.ssistant Registrar of the bench of nominated Public Sector Bank of the place where the bench of Tribunal is 
situated. / Application made for grant of stay shall be accompanied by a fee of Rs.500/-. 
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srtfi-ar / iie 1 

Appeal /File No. 

V2/5/GDM/2018 

/ 
0.1.0. No. 

251JC12017-18 

Date 

29-01-2018 

arzffr rr aii(Order-ln-Appeal No.): 

KCH—EXCUS-000—APP-043-2019  

flf T  f9TtI  I 

Date of Order: 

    

27.03.2019 
Date of issue: 

31.03.2019 

c-ii--t 3T(3Tff), iii aiPTft/ 

Passed by Shri Kumar Santosh, Principal Comnssioner (Appeals),Rajkot 

an aT'f/ srrpi/ o' -ir  Rd/  

i'ti / '1 1'1I  /i1TtfltTTiTl TT Jiflt "ii'fl sirft: / 1.: 

Arising out of above mentioned 010 issued by Additional/Joint/Deputy/Assistant Commissioner, Central Excise/ST / GST, 

Rajkot / Jamnagar / Gandhidham : 



(C) 

(i) 

(1) fT TlR,1994 8T. 86 3T-tniif 2) T (A) r  i1ift ifle, fl'fl, 1994, fTrr 9(2) u 

'A1 ?.ifn(i)-'Ni '  ipT1Tr 

'Tfr 'TTTT 'i ('3 P .4 ' '1 'ii ( i) .r Jt-  TT I . 3Th9i T'.4 ,'4 I 

i ficl'lI rr'iv rtIf r'-rio igrift / 
The appeal under sub section (2) and (2A) of the section 86 the Finance Act 1994, shall be fded in For ST.7 as 
prescribed under Rule 9 (2) & 9(2A) of the Seryice Tax Rules, 1994 and shall be accompanied by a copy of order 
of Commissioner Central Excise or Commissioner, Central Excise (Appeals) (one of winch shall be a certified 
copy) and copy of the order passed by the Commissicnerauthorizmg the Assistant Commissioner or Deputy 
Commissioner of Central Excise! Service Tax to file the apeal before the Appellate Tribunal. 

 ii iil'tt'- I 9[iT8RI 1944rrsTtT 
(u) 35t il'i.vl, 3T8viI..i994 OTtT 83 'IT '1Ij , [ 3T 1Tti)  ii'flI 

-i rtTrT 9t/ -lIItrr 10T9rT(10%), rnT 1 iii fIic , 'IT'"t47'-1I, I ''1I .'j'lI (I!(1 , 

iiT9TT -  91T T T .fTT -"I -1 I 'l I '- Tfit '- i ' - 'I irFht 9 TI 

iII'i 9t'I'i' 'IlIo "'Iry 9;.9''IJlii 1T'IF 

(i) 8TTT11ii1P 
(ii) i'i  ii ffiTT.Hc1 Tf1I 

(iii) "i-.4i I' III'4) f0rlT 6-q iie 
- y eTT T fftr ('I 2) 3ffil'IT 2014 io-rir r (fl afl'fli rrr!t tr  

For an appeal to be filed before the CESTAT, under Section 35F of the Central Excise Act, 1944 which is also 
made applicable to Service Tax under Section 83 of the Finance Act, 1994, an appeal against this order shall lie 
before the Tribunal on payment of 10% of the duty demanded where duty or duty and penalty are in dispute, or 
penalty. where penalty alone is in dispute, provided the amount of pre-deposit payable would be subject to a 
ceiling of Rs. 10 Crores, 

Under Central Excise and Service Tax, "Duty Dethanded" shall include: 
• i) amount determined under Section 11 D; 

ii) amount of erroneous Cenvat Credit taken; 
1i1i) amount payable underRule 6 of the Cenvat Credit Rules 

- provided further that the provisions of thts Section shall not apply to the stay aoplication and appeals 
pending before any appellate authority prior to th commencement of the 'inance (No.2) Act, 2014. 

'4flsI 
Reviioapp icati n to_Go7çrnmen  Qfn,çlia: ,-. 

I rfrr,i,,.994 tr35EETi3T..'I, 
iRT7 iaR, TtT'r iII'i fl i'1'4, 'II-I WPT, iII'1 ft'T 'I'I9 iio u'I, 9i 1ifl-110001,\T (n
1I'-1I TtI / 
A revision pphcation lies to the Under Secretary to the Government of India, Revision Application Unit, 
Ministry of Hnance, Department of Revenue, 4th floor, Jeevan Deep Building, Parliament Street, New Delhi-
110001, under Section J5EE of the CEA 1944 in respect of the following case, governed by first proviso to sub-
section (1) of Section-35B ibid: 

 -r1ll,. 
1TF'NT 'I-s-lT-rrIT HI'l -aui iIh1, aNaI' ITff 

l'I'l r."fTh/ 
In case of any less of goods, where the 1pss occurs in transit from a factory to a warehouse or to another factory 
or from one warehouse, to another during the course of processing of the goods in a warenouse or in storage 
whether in a factory or in a warehouse 

T'I'I 1I 'I 11iIIl I 
In case of rebate of duty of excise on goods exported to any countiy or terntory outside India of on excisable 
material used in the manufacture of the goods winch are exported to any country or terntory outside India. 

iII 9  "TIciIe Tr1tI 1TTf'e, -I-Ii'i 'ITir9T44I'.1 HUi f4t Tl1T / 
In case o goods exported outside India export to Nepal or Bhutan, without payment of duty. 

9fi1IeI1 uT i'I a iTtTr 11-1160_fl-I 
i1o4(° 2),19988I<I 109RI TlIrrt7. 

Credit of any duty allowed to be utili7ed towards payment of excise duty on final products under the provisions 
of this Act or the Rules made there under such order is passed by the Commissioner (Appeals) on or after, the 
date appointed under Sec. 109 of the Finance (No.2) Act, 1998. 

(i) 'tI"1 TT'I12II EA 8nr N-L i 9t (3 1-q'fl 2001 ({iP 
iTrTs 3 citTlft'IT,,1 TiTi fip  irrr T.'ic1.4 i-flitrw 

 1944TtTiTr35-EEed o1Pi aIiIiI4) RTI 1TFTR-6'Af i'i ii.-fl 

The above application shall be made in duplicate in Form No. EA-8 as specified under Rule, 9 of Central Excise 
(Appeals).  Rules, 2001 withi_n 3 months from the date on which the order sought to be appealed aaainst is 
commumcated and shall be accompanied by tWo  copies each of the 010 and Order-In-Appeal. It shoul also be 
accompanied by a copy of TR-6 Challan evidencing payment of prescribed fee as prescribed under Section 35-
EE of t..EA, 1944, under Malor Head of Account. 

-If 
"161 P91Ta"1 t"jI e-1I uTi1 -1 'ITTo"1I 200/- 1T3pT8TF)1'IT IIi! iWt'IP ilc'iI i'4 171I '"41 FIII1TT 
100o-/T1Tr1oTor1T9 
The revision aplication shall be accompanied, by a fee, of Rs. 200 / - where the amount involved in Rupees One 
Lac or less and'lts. 1000/- where the amount involved is more than Rupees One Lac. 

If rrfilII "INil 
a'IT1IclI I / Incase 

if the order covers vanousnumbers of order- in Original, fee for each 0.1.0. should be paid in the aforesaid 
manner, not withstanding the fact that the Qne appeal to the Appellant Tribunal or the one application to the 
Central Govt. As the case may be, is filled to avoid scnptoria work if excising Rs. 1 lakh fee ol Rs. 100/- for 
each. 

-lIlIes , 1975, 4 ol 
'1 II iI T1TI / 

dIne copy of applicatidn or 0.1.0. as the case may be, and, the order of the adjudicating authority shall bear a 
court fee stamp of Rs.6.50 as prescribed under Sdhedule-I in teiins of the Court Fee ActJ975, as amended. 

+fl4fl l0ty i'04I fi T '-1IIa 3141511 TftyT3T (ala ) (IiIe'fl, 1982 3TI'T ll1iTl9' 5Il'1! T 

Attention is also invited to the rules covering these and other related matters contained in the Customs, Excise 
and Service Appellate Tribunal (Procedure) Kules, 1982. 

I4Th '4IftrtI1  'IIT u-'Thr "IfS a 'i r tufita-  r-ne f9J9' ,3ty 51IeoH 'IT'IYAI'lI 'i fklT pfsif Wgrflzr IIeI.<  
www.cbec.aov.in  l j . . . 
For the eiaorate detailed and latest provisions relating to filing of appeal to the higher appellate authority, the 
appellant may ref'er to the Departmental website:wvw.c'bec.gov.in. 
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:: ORDER IN APPEAL::  

M/s. Transworld Terminals Private Limited, Bharat CFS, Zone-i, MPSEZ, 

Mundra (hereinafter referred to as 'appellant') filed present appeal against Order-in-

Original No. 251JC/2017-18 dated 29.1.2018 (hereinafter referred to as "impugned 

order") passed by the Joint Commissioner, Central GST, Gandhidham (Kutch) 

(hereinafter referred to as "the adjudicating authority"): - 

2. The brief facts of the case are that the appellant had paid service tax on lift on/lift 

off charges of the empty and loaded containers from the shipping lines and 

transportation of loaded containers from CFS to port jetty and vice versa, however, no 

service tax was paid by the appellant on transportation of empty containers from Jetty to 

CFSand vice versa by claiming benefit of exemption under Notification No. 25/2012-ST 

dated 20.6.2012. Statement of Shri Umesh Pandya, Assistant Manager and Authorized 

signatory of the appellant was recorded on 19.2.2015 wherein he deposed that in case 

of imported goods, they charged service tax on the importer/CHA on composite 

service/bundled service right from transportation of loaded container till loading of 

imported goods to the trucks arranged by importers under the head of "cargo handling 

service"; that in case of export of the goods, the exporters bring their gpods for export to 

appellant's CFS; that in most of the cases, since the appellant has empty containers 

lying at CFS, the appellant after unloading the goods from exporter's vehicles, stuff 

them in to the empty containers, lift on loaded containers and transport of loaded 

containers to the port for which they billed the exporter composite charges including 

weighment charge under the head 'Export Cargo Handling charges" anddischarged 

service tax; that regarding activities of movement of empty containers from port to CFS 

and vice-versa, they claimed to have provided service of transportation of empty 

containers and raised invoices and shown amount of empty lift on/lift off charges and 

amount of transportation of empty containers separately and paid service tax on amount 

of lift on/lift off charges for movement of containers from port to CFS and vice-versa, 

however they treated transport of empty containers GTA service and availed exemption 

as the charges were below Rs. 750/-; that in case of non-availability of containers, the 

Lift on/lift off charges of empty containers along with transportation charges, composite 

invoices were issued on exporters/CHA as "Empty containers for export stuffing". Show 

Cause Notice No. DGCEI/RRU/36-23/2017-18 dated 31.3.2017 was issued to the 

appellant demanding Service Tax of Rs. 19,77,676/- for the period from 1.7.2012 to 

31 .3.2015 under Section 73(1) of the Finance Act, 1994 (hereinafter referred to as "the 

Act") along with interest under Section 75 of the Act and imposition of penalty under 

Section 78 of the Act. The impugned order confirmed Service Tax of Rs. 19,77,676/-

along with interest and imposed penalty of Rs. 19,77,676/- under Section 78 of the Act. 
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3. Being aggrieved with the impugned order, appellant preferred the present 

appeal, inter-alia, on the following grounds: - 

(I) The appellant charges freight ff.cm the customers for movement/transport of 

empty containers on which reverse charge is appicable as per Rule 2(1)(d) of Service 

Tax Rules, 1994 and Notification No. 30/2012-ST dated 20.6.2012; that invoices issued 

by the appellant clearly indicated that service tax liability shall be discharged by the 

recipient under reverse charge; that to quaHfy to be a GTA, any other document which 

contain the details as required in a consignment note can also qualify as a valid 

document and since, the appellant has not issued consignment notes, they are not 

GTA, does not hold good; that the appellant relied on CBEC Circular No. 104/7/2008-ST 

dated 6.8.2008, decisions in the case of Drolia Eectrosteels Pvt. Ltd. reported as 2016-

TIOL-442-CESTAT-DEL and Ace Construction reported as 2009-TIOL-267-CESTAT-

DEL in support of their contention. 

(ii) The appellant submitted that aying service tax on movement of empty 

containers from 1.4.2015 cannot be construed as acceptance of mistake and that the 

appellant still believe that they had correctly classified the same as GTA service for the 

period under dispute; that demanding service tax on the same income from service 

provider would amount to double taxation and therefore, service tax cannot be 

demanded from the appellant in respect of freight income earned by them on which 

service tax has been paid by the service recipient; that the appellant relied on decisions 

in the case of Gurbachan Singh reported as 2017-TIOL-1342-CESTAT-ALL., MSP Ltd. 

reported as 2008-TIOL-2137-CESTAT-BANG., Angiplast Private Limited reported as 

2013-TIOL-785-CESTAT-AHM in support of their contention. 

(iii) The department has issued multiple SCNs for the same period for the purpose of 

demanding service tax/reversal of cenvat credit under Rule 6 of Cenvat Credit Rules, 

2004 (hereinafter referred to as "CCR, 2004") on freight and cargo handing income 

earned by the appellant. SCN No. V.ST/STR-Mundra/ST-Div./Jt.Commr./29/2016-17 

dated 15.3.2017 alleged that the appellant has not reversed amount of cenvat credit 

attributable to exempted services under Rule 6 of CCR, 2004 for the financial years 

2011-12 to 2013-14, considering transportation income is exempted from payment of 

service tax whereas, SCN No. IV/15-119/ST/ADC/2015 dated 15.3.20 17 demanded 

service tax on transportation incom4. for the financial years 2011-12 to 2014-15 and the 

impugned Show Cause Notice No. DGCEI/RRU/36-23/2017-18 dated 31.3.2017 

demanded Service Tax of Rs. 1974676/- for the period from 1.7.2012 to 31.3.2015. 

Thus, the department has taken two different legal positions where two SCNs has 

demanded service tax on transportation income considering the same service as 

taxable service whereas SCN dated 15.3.2017 issued by the Joint Commissioner has 

demanded reversal of cenvat credit availed on common input services considering 
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transportation service as exempted service. The department cannot blow hot and cold 

at the same time and for the same period since it is utter travesty of justice that 3 SCNs 

are issued to the same assessee. 

(iv) Audit of records of the appellant has Ieen conducted in every year and all the 

information has been known to the department and no observation has been raised by 

the audit officers from the period 2008-09 to 2013-14. Later on, the department cannot 

allege suppression of facts and intent to evade payment of service on the part of the 

appellant, when all the facts and all the details were always available with the 

department. The appellant relied upon the decisions in the case of Nizam Sugar Factory 

reported as 2006-TlOL-56-SC-C., Chandela Travels reported as 2013 (32) STR 453 

(Tn. — Del.), Web Impression (I) (P) Ltd. reported as 2011(21) STR 482 (Tn. — Kolkata), 

Ajanta Transistor Clock Mfg. Co. reported as 2002 (139) ELT 342 (Tn. — Mumbal) and 

Diamond Power Infrastructure Limited reported as 2015 (40) STR 825 (Tn. — Ahmd.) to 

say that there is no suppression of facts with intent to evade service tax and therefore, 

the extended period cannot be invoked and penalty under Section 78 of the Act cannot 

be imposed. 

(v) The impugned order has relied upon decision in the case of South Eastern Coal 

Fields Ltd. reported as 2016 (41) STR 636 (Tn. — Delhi) wherein it was held that since 

the consignment note is not issued, the service recipient is not liable to pay service tax 

under reverse charge. The decision of the CESTAT has been challenged to the Hon'ble 

Supreme Court by the department and the appeal has been admitted by the Hon'ble 

Supreme Court reported as 2017-TlOL-263-SC-ST. The appeal has been filed by the 

department contending that even if there is no consignment note, the service received 

by South Eastern Coal Fields Ltd. is that of GTA and therefore they are liable to pay 

service tax under reverse charge. Thus, the matter is under litigation and different 

interpretations are- possible based on case and factual matrix of each case. In the 

present case, the service recipients have paid service tax under reverse charge and 

hence, this is a clear distinct fact which invalidates the case relied upon in the impugned 

order. 

(vi) The service tax is not payable, interest under Section 75 of the Act cannot be 

recovered and penalty cannot be imposed under Section 78 of the Act. The appellant 

relied on decisions in the case of Jam Kalar Samaj reported as 2015 (38) STR 995 (Tn. 

— Mumbai) and Sundaram Textiles Ltd. reported as 2014 (36) STR 30 (Mad.) in this 

regard. 

(vii) The existence of mens rea cannot be established and therefore, no penalty 

under Section 78 of the Act can be imposed. The appellant relied on decision of the 

Non'ble Supreme Court in the case of Hindustan Steel reported as 1978 (2) ELT (J159) 

osythat for failure to carry out the statutory obligation was the result of quasi-criminal 
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proceedings and that penalty would ct crdftarHy be imposed unless the appellant 

either acted deliberately in defiance of w orwas guilty of conduct contumacious or 

dishonest or acted unconscious disregarc of theft 3hgations. 

4. Personal hearing in the matter was attended by S/Shni Darshan Ranavat, 

Chartered Accountant and Umesh Fdya, Manager (Finance), who reiterated the 

grounds of appeal and submitted that this is 3 SON for period from July, 2012 to 

March, 2015 already covered by earier two SCNs both dated 15.3.2017, one issued by 

the Joint Commissioner and another by the Assistant Commissioner; that services of 

transportation of empty containers from port to CFS and vice-versa are GTA only as 

decided by the Hon'ble CESTAT in the case of DroUia Electronics Pvt. Ltd. reported as 

2016-TIOL-442-CESTAT-DEL. and hence, not payable by them and payable by service 

receivers; that they have submitted sampie invoices indicating mention of service tax on 

GTA consignor/consignee and not .by service provider; that service receivers have 

already paid service tax and hence, department can't ask service tax again; that they 

have been audited every year of dispute and audit reports also attached under Appeal 

Memo and hence, suppression of facts can't be alleged as held in the case of Bharati 

Tele-ventures Limited reported as 2014 (33) STR 86 (Tn. — Mumbai) (Para 5.10); that 

penalty under Section 78 of the Act is not applicable in this case. 

FINDINGS:  

5. I have carefully gone through the facts of the case, the impugned order, grounds 

of appeal and the submissions made during personal hearing. I find that the appellant 

has already deposited Rs. 1,48,326/- equivalent to 7.5% of service tax confirmed vide 

impugned order and thus has complied with the requirement of Section 35F(i) of the 

Central Excise Act, 1944, as made applicable in service tax matters vide Section 83 of 

the Act. Therefore, I proceed, to decide this appeal. The issue to be decided in the 

present case is as to whether confirmation of demand of service tax on movement of 

empty containers from port to CFS and vice versa provided by the appellant is correct or 

not. 

6. The appellant has strongly contended that multiple SCNs have been issued 

demanding service tax on transportation income earned by the appellant. I find that 

SCN dated 15.3.2017 issued by the Assistant Commissioner for the period from 2011-

12 to 2014-15 demanding service tax on transportation income and surprisingly, another 

SCN has also been issued to the appellant on same date i.e. 15.3.2017 by the Joint 

Commissioner demanding reversal of cenvat Credit availed on common input services 

considering transportation income as exempted from payment of service tax and the 

impugned SCN dated 31 .3.2017 was issued by DGCEI for the period from 1.7.2012 to 

31 .3.2015aain demanding service tax on transportation income of the appellant. 
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Hence, I find that the stand of the department was not clear to consider the income 

earned by the appellant towards transportation/movement of empty containers is liable 

to service tax under GTA or under Cargo Handing Service or otherwise and hence, I 

find that the argument of the appellant to this extent is correct. 

7. The facts of the case indicate that the appellant has undertaken the activity of 

bringing empty containers from port to their CFS and vice-versa and the appellant has 

provided handling services like lift on, lift off and storing them in their empty container 

yard and these facts have not been disputed. It is also not disputed that the appellant 

has issued bills to the container lines, bifurcating the same in two parts — transportation 

charges and handling charges but they have not discharged service tax on 

transportation charges on the ground that it is a GTA service whereas, for handling 

charges, they have paid service tax. I find that the definition of Cargo Handling Service, 

as provided under Section 65(23) of the Finance Act, 1994, as it stood during relevant 

time, reads as under: - 

(23) 'cargo handling service' means loadinq, unloading, packing or unpacking  
of carqo and includes, 

• (a) cargo handling services provided for freight in special containers or for 
noncontainerized freight, services provided by a container freight terminal 
or any other freight terminal, for all modes of transport, and cargo handling 
service incidental to freight; and 

(b) service of packing together with transportation of cargo or goods, with or 
without one or more of other services like loading, unloading, unpacking, 
but does not include, handling of export cargo or passenger baggage or 
mere transportation of goods; 

(Emphasis supplied) 

7.1 Thus, for classifying any activity/service as Cargo Handling Service, the 

presence of cargo is a must. I find that the transportation of empty containers cannot be 

considered as cargo handling service in view of the fact that there is no cargo and in 

view of Para 14 of Annexure — Il to Board's Circular No: B11/1/2002-TRU dated 

01.08.2002, which specifically reads as under: - 

14. CFSs also sometimes undertake storing/washing! repairing and 
handling of empty containers for the shipping lines for which they charge 
the shipping lines. Empty containers cannot be treated as carqo.  
Therefore, the activities mentioned above do not come within the 
purview of carqo handling services. 

(Emphasis supplied) 

7.2 In view of above, transportation of empty containers from port to CFS and 

vice-versa can't be called Cargo Handling Service and no service tax is payable on 

such transportation charges under Cargo Handling Service as held in Order-in-

Appeal No. KCH-EXCUS-000-APP-193-TO-194-2017-18 dated 5.3.2018 in the 

case of Siddhi Vinayak Logistics. 
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8. The impugned order held that the appeant had not issued consignment 

notes and therefore, service of transport of ernpti containers cannot be considered 

as GTA service, whereas the appellant has contended that to qualify to be a GTA, 

any other document, which contains the details as required in a consignment note 

can also qualify as a valid document and SflCC, the appellant has not issued 

consignment notes, they are not GTA, aces not hold good. I would like to examine 

definition of 'Goods Transport Agency' as provided under Section 65(50b) of the Act 

and Rule 4B of Service Tax Rules, 1994, which reads as under: 

(50b) "goods transport agency" rne'ns any person who provides service 
in relation to transport of goods by road and issues consignment note, by 
whatever name called; 
RULE 4B. Issue of consignment note. Any goods transport agency 

which provides service in relation totranspo of goods by road in a goods 

carriage shall issue a consignment note to the recipient of Service: 

Provided that where any taxable service in relation to transport of goods 

by road in a goods carriage is wholly exempted under section 93 of the 

Act, the goods transport agency shli not be required to issue the 

consignment note. 

Explanation. - For the purposes of this rule and the second proviso to rule 

4A, "consignment note" means a document, issued by a goods 

transport agency against the receipt of goods for the purpose of 

transport of goods by road in a goods carriage, which is serially 

numbered, and contains the names of the consignor and consignee, 

registration number of the goods carriage in which the goods are 

transported, details of the goods transported, details of the place of 

origin and destination, person liable for paying service tax whether 

consignor, consignee or the goods transport agency. 

(Emphasis supplied) 

8.1. In view of above, any person who provides service in relation to transport of 

goods by road and issues consignment note, by whatever name called, is Goods 

Transport Agency and the consignment note is a document issued by Goods Transport 

Agency which is serially numbered and contains name of the consignor and consignee, 

registration number of the goods carriage, details of goods transported, details of place 

of origin and destination and details of person liable for paying service tax. In the 

present case, I find that the appellant has transported empty containers and issued 

invoices as per Explanation to Rule 4B of Service Tax Rules, 1994 containing all these 

details and therefore, the services of transportation of empty containers is nothing but a 

GTA service. I also find that CESTAT. New Delhi in the case of Drollia Electronics Pvt. 

Ltd. reported as 2016 (43) STR 261 (Tn. — Del.) has referred CBEC Circular No. 

104/07/2008-S.T., dated 6-8-2008 to treat the transportation service together with 
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loading and unloading as GTA service even when the service provider had not issued 

consignment note. I further find that Rule 2(1)(d) of Service Tax Rules, 1994 provides 

that in relation to service provided by GTA, person liable to pay freight is a person liable 

for payment of service tax, which reads as under: - 

(d) "person liable for paving service tax", - 

(i) 

(A) 

() in relation to service provided or agreed to be provided by a goods 
transport aqen'cy in respect of transportation of .qoods by road, where the 
person liable to pay freight is,— 

(I) any factory registered under or governed by the Factories Act, 
1948 (63 of 1948); 

(II) any society registered under the Societies Registration Act, 1860 
(21 of 1860) or under any other law for the time being in force in any part 
of India; 

¶ill) any co-operative society established by or under any law; 

(IV) any dealer of excisable goods, who is registered under the Central 
Excise Act, 1944 (1 of 1944) or the rules made thereunder; 

(V) any body corporate established, by or under any law; or 

(VI) any partnership firm whether regisfred or not under any law 
including association of persons; 

any person who pays or is liable to pay freight either himself or 
throuqh his agent for the transportation of such qoods by road in a goods 
carriage: 

Provided that when such person is located in a non-taxable 

territory, the provider of such service shall be liable to pay service tax. 

(Emphasis supplied) 

8.2 I find that the appellant has contended that the service receivers have paid 

service tax on transportation of empty containers under reverse charge mechanism as 

provided under Rule 2(1)(d) of Service Tax Rules, 1994 and Notification No. 30/2012-

ST dated 20.6.2012. I also find that liability of payment of service tax in respect of GTA 

service was on recipient of the service even prior to 1.7.2012 and also from 1.7.2012 

onwards. Therefore, I hold that the appellant is not liable to pay service tax on 

transportation of empty containers from port to CFS and vice-versa and accordingly, 

demand of service tax confirmed under the impugned order is liable to be set aside and 

Idoso 
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8.3 Since no service tax is payabie by the appeiant, l set aside impugned order for 

recovery of interest under Section 75 of the Act rd aso for imposing penalty under 

Section 78 of the Act. 

9. In view of above, I set aside the impugned order and allow this appeal. 

S.?. 311cdi I'.I df Rf d UdI 

9.1. The appeal filed by the appellant is disposed rjff in above terms. 

By Speed Post 
To, 

(ctd-fl.. f) 

r3lklct-d (31ci) 

M/s. Transworld Terminals Private Limited. 

Bharat CFS, Zone-I, 

MPSEZ, Mundra 
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