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MIs Transworld Terminals Pvt. Ltd., Bharat CFS, Zone-I,, MPSEZ, Mundra, Gujarat. 

r sTrTsr(al)v.l) aT t"FrtrrT 4I -1 lilsTu -i 9TTrF 'r Tts,ir /Tttl -s''Ji aTaTT 3P)l'l I -u kl/ 
Any person aggrieved by this Order-in-Appeal thay file an appeal to the appropriate authority in the following 
way. 

do-ti j i - io . -'i- r -al')idi -iII)0i'ii slai, -- i -'i alts)t-lo'- 1944 iT xrrrr 35B T al -I'll 
rr - f  aTf, 1994iTTaT86Tli4i 4444 sT41i/ 

Appeal to Customs, Excise & Service Tax Appellate Tribunal under Section 35B of CEA, 1944 / Under Section 86 
of the Finance Act, 1994 an appeal lies to:- 

o4T'tui 'laisl  I  rtltr9 itift HlH1 r1t1T '7T, -t#6 a - 41'il UFT TaT -t'v al'f(-fl'4 'ITi1Tf4TT ft ¶I0'PT  'fiA. i'-' 'Ii's. 9 2, - - 

The special bench of Customs, Excise & Service Tax Appellate Tribunal of West Block No. 2, R.K. Puram, New 
Delhi in all matters relating to classification and valuation. 

'i'ifl-'4i'i 1(a) lllJ T1T 3l'flii E il'llil 'PTaT41 il'Ilal 41'-ii ip al41'4 a"4l i[Gii'T ;iiia.' al'1i'-fll iioi1ila,"i ()ft 
IftItaT itft 'fiftarT, , TT, '1 a 41 al I '1 51 'III I I H SI ITT- S ' S IT ft PT°Jt 'ITf 1T I / 

To the West regional bench of Customs, Excise & Service Tax Appellate Tribunal (CESTAT) at, 2" Floor, 
Bhaumali Bhawan, Asarwa Ahmedabad-3800 I6in case of appeals other than as mentioned in pam- 1(a) above 

-0o sart i-lfhrmr 1 arwst a'fl'-i 'a-'- 'i ¶fii  afis 'ui pT (541u)1fleo-ui1l, 2001 T ¶4'ITr 6 4 si'ifii sPi 14" rir 
'i'i EA-3 ¶rITTT TaTaTr -Il 1TftT I a.1'I WITT114 TT%T TIT S - ui ftPTTIlI51 ftWftrSallloliTarr 

'i  5  T{ ap Tit 5 5101 '0J  TI50 iea -'u' iT )T'fIT 50 '-no ''i" t itfii iT  ifrtT"t: 1,000/- 'is .5 000/- -'ii 
41ti-r 1Q000/ 4 Tt 145111 '-I -'1511 ¶T ft .114 TiII Tfl ¶4-u's -'fTIT iTt9T9  aTiftt'T - 004 4! 4111151 l ft ii 'ii T '-t-o-tx 

51 '1151 ar )11S4t ift 'sii1oii sr ttt TVT arrft ''ail4's IT se TTrTl4Il ,II,11 51TfhT I arar111ar ai'i-e TT ifT51T9, IT e/' 3'Zr 
-'11511 aT Il-Il 51114' -'III ifit°r 3PTh1tar 41411114' 'I ft -)ii Il fnT9 I  'TiTaT alrmf ( all ') rfl" -ai'i's 'TTT1T'-T 500/ 'I1  icr 
1451isra'1ITraTrI/ - 

The appeal to the Appellate Tribunal shall be filed in quadruplicate ira form EA-3 / as prescribed undei Rule 6 of 
Central Excise (Appeal) Rules, 2001 and shall be acconipanied against one Which at least should be 
accompanied - by a fee of Rs. 1 000/- Rs.a000/-, Rs.10,000/- where - amount of 
dutydemand/intei'est/penaltv/refuncl is upto 5 Lam. 5 Lac to 50 Lac and above 50 Lac respectively in the form 
of crossed hank draif in favour of Asst. Registrar ot branch of any nominated public sector bank of the place 
where the bench of any nominated public sector bank of the place where the bench of the 'Iribunal is sittiated. 
Application made for grant of stay shall be accompanied by a lee of Rs. 500/- 

si'441a -'sIHi14al''Jl icarrr al'll'l, 14u sr  1994 ft 'STTT 86U)11  a's'fii fliia- ' Roiii4l, 1994, aaj11crcr9(4)G tc' 
9151 S.T- aT alT7  TT w41 itt TTIft TTar i-s 7rTT fliat 51tT"f iTli',g 'fl's ft '111 TI, 'Talft '.i14 arrr aT 'u-ta T (I'iaT aT TT'lT 'aft 
'45111111 li -li alTl11iT) SlIT i'-IH aTITaT lit I1T',114 ¶lT'T, -'III '11151' ftTITiT,talal ft IITTF 347 ,ill1i iTlT -4511'Il,''1" 5 ali'a art au's 
it ii a '-l" iT 50 ii a i' iic -.'T"V4T 50 sl'a a' aT -4f11al T 41 TiT9T 1 000/ 4 5 090/ 4 -'P-ill 10000/ i-I TI 
tNlftit ilitt iJ7Tft9111 '-15114 litI f4tiifl'i DTT1 ',jIlkf 'Tif11Sr 51')l'1'11 1TIT14ITUr ft 1t'al IT '1111 -4 11fi-,  IT '1151 4ftft ifr 

III Iii  'I 4 'TaT IT IT "TaT "II a I -'I t.' g I I Ti ii all's I 9i14rr I '1 4 11.iar  I icr spicrrar icr ft -rr au ii -. i's I 'icl4rr i 
qi'ftsr spfteftr rpf4cTurff 'fbi fisiarT 's's allitir (T7 51ia) IT 14" ia'ii.-i-'Tat IT4T'T 500/- '1iTITtfl't1l1-I pi oii -r"si 
1011 1/ 

The appeal under sub section (1) of Section 86 of the Finance Act, 1994, to the Appellate Tribunal Shall be filed 
in quadruphcate in Form S.T.5 as prescribed tinder Rule 9(14 of the Service lax Rules, 1994, and Shall lie 
accompanied by a copy of the order appealed against (one of which shall be certified copy) and should be 
accompanied by a fees of Rs. 1000/- where the amount of service tax & interest demanded Ps penalty levied of 
Rs. 5 Lakhs or less, Rs.b000/- where the amount of service tax & interest demanded & penalty levtetl is more 
than five lakhs hut not exceeding Rs. Fifty Lakhs, Rs. 10,000/- where the amount of service tax & interest 
demanded & penalty levied is moie than fifty Lakbs rupees, in the form of crossed bank draft in favour of the 
Assistant Registrar of the bench of nominated Public Sector Bank of the p14cc where the bench of 'tribunal is 
situated. / Application madle for grant of stay shall be accompanied by a fee of Rs.500/-. 
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Ii 31ffl'11T,1994 ft ttTTT 86 t TT-ttNir (2)rrit (24) t'-ll t t 'i4 ji11'i,  fivfl, 1994, t fhw 9(2)Tr 
9(2A)Truri )1r91Fi '.1'4'1 riir- 'iu -'i ptrTr 
'TTf9 irt1n  1TT (- 9--  T '-ili iI1Iil-iMiI') 4v ie -t. TFt oiis ii -t tfl1 '4i -r, it T'Tr ¶T/ 
9l't,'1(4k flTft 1i ir'i t"fl6  4i i4l I / 
The appeal under sub section (2j and (2A) of the section 86 the Finance Act 1994, shall be filed in For ST.7 as 
prescribed under Rule 9 (2) & 9(2A) of the Service Tax Rules, 1 994 and shall be accompanied by a copy of order 
of Commissioner Central Excise or Commissioner, Central Excise (Appeals) (one of which shall be a certified 
copy) and copy of the order passed by the Conimissioncrautlioi-izing the Assistant Commissioner or Deputy 
Commissioner of Central Excise/ Service Tax to file the appeal before the Appellate Tribunal. 
11i 'u F11 i'r' M')i'lli ml't."i (i) tT 'All t'(iii iH'i 4't 'ii ttIoi 1944 4t iflTt 

 £iiir ifr'iii uifirfl sT14li 
t,rl -4Hi tn 'F/iii T Hi'! T It) 'APiT9 (iO%), .i 'ije 1T MHI fIIfI , r pI 'ti'i q-1rr Iii1i , r 

j'vn.-1 f4AT Mi", arft1ri1NI Tl1'i M'-fl ft MM 'ti'fl aI1rn1rayi4 
fr-'ii 'li 7,1T '17 'ku "Hi'! fu  ipr"fii 'ITft9 
9!'! lli'iu'u' 

.lii 'i'll 
(iii) iii .i'ii feiii4l :j  PT  
-ft iitrra1fli (iT 2) rfksrvrt(r 
nivTifl,i 'lr'iij iiTFri/ 

For a.ri appeal to be filed before the CESTAT, under Section 35F of the Central Excise Act, 1944 which is also 
made applicable to Service Tax under Section 83 of the Finance Act, 1994, an appeal against this order shall lie 
before the Tribunal on payment of 10% of the duty demanded where (luty or duty ant penalty are in dispute, or 
penalty, where penalty alone is in dispute, pro'idecl the amount of pre-deposit payable would he subject to a 
ceiling of Rs. 10 Crores, 

Under Central Excise and Service Tax, "Duty Demanded" shall include 
i) amount determined under Section 11 U; 
u) amount of erroneous Cravat Credit taken; 
in) amount payable under Rule 6 of the Cenvat Credit Rules 

provided further that the prcvislons of this Section shall not apply to the stay application arid appeals 
pending before any appellate authority prior to the commencement of the Finance (No.2) Act, 2014. 

T17  ti- ltur 1T9: 
Revisioiiapplicati,n to GQvçrnment f India: - 
'iT 3f4tiTi1tlui'1Ik ,4i 1lkI'm '-mcii '1', 'rl'i i'"i 'F77  'iTf'1fiiTrt,l994 " 9TiT 35EE  6fH'u'1's '17 itcl4IrlM1u11, 
'ii''i H'SN, tfi'tTU131T5Ft7T r'tu, 1'i HMI'i'!, iM-'1ftHiI. 5tt'-iffWl9PT, ei'i ')i'u 'ui'i, '-iii 'ii'i, ITl'.'fl-llOOOl, ¶tPIm 
Mi'li 'iif"u / 
A revision applic"ition lies to the lJndei 'ecIlar\ to th ( oernmrnt of lndi'i Reision Application Unit 
Ministry of Finance, Department of Revenue, 4th lloor, Jeevan Deep llinlding, Parliament Street, New Delhi-
110001, under Section 35EE of the CEA 1944 in respect of the following case, governed by first proviso to sub-
section (1) of Section-35B ibid: 

M -'I'li'-lI'ift#tuiiTtft#tli AuTH I 'flT4i 'IHHT"l '1Tftflirr.tu nl'1Tfl- 
'-l' H' i''iHH '17 i'i'i, 171 ftt'HN TI'17T17T "Ire'! 'rr Hi"! T '-i.'"! '17 '1l'ii, ftft 'dI''Ai'I 

'117 iT 'iTT 'i '17 HuH"! 
In cage of any 1oss of goods, where the 1pss occurs in transit from a factory to a warehouse or to another factoD' 
or from one 'warehouse to another during the course of processing ol the goods in a warehouse or in storage 
whether in a factory or in a warehouse 

Hi I T i" ftTh'T?17T 1TFP UI ' Hi I T l'1dHiir iT i  43 Hi I ry ,Ii-1 'r- ii' pTT (f)17  
THI'I '1 i' fl17T 'tT1'1II 't 'i4i / . 

In case of rebate of duty of excise pn goods exported to any country or territory outside India of on excisable 
material used in the manufacture of the goods which are exported to any country or territory outside India. 

II 3c'In 'p"17Tr '9'i'lI'i f'i" fcii ii'i 11TH 'IT '4{Mii r17TTlIIi'i 1i'ii 'im i / 
ln case oCgoods'exported outside India export to Nepal or l3hutan, without payment of duty. 

'ui 't'ri9'  uft a,'fl tiv 't -rl Trrn' ftFi''AI'19i'-u ¶II Hi"l 41f trritiir 
T1i'k-r(4'fi'I)'17i'i f'i iti limt (T' 2),l998'f1'9i'u 1O9'1Ti'u ftT9'tiT9iJ'l'A 

TflT 1717 
Ciedit of any duty allowed to be utilized towards payment of excise duty on fillal products under the provisions 
of this Act or the Rules made there under such order is passed by the Commissioner (Appeals) on or after, the 
date appointed under Sec. 109 ol the Finance (No.2) Act, 1998. 

(v) t ct tui-"i frriPuii AlA 'i -ii EA iT 'ITfi i u'u 'FT('IfiI)fi iHi41 2001 TfiT9TMruliu r 
yrs'r't '"u '173 HR '17 iel ft Mi'4'i HIl'" I i'lH"t '1I'1'I '1717T't'FT ti"rrt ii'fi'i M 1ft17-t'-lrtil 'I'll ft ,,114) 'ITftTI 'IT'-t 

t 'tJi' 3'-'4c7 I7 tfTftTdr, 1944ft itT't 35- FE '17 -jiM fttul"i FTf1 tii'Fi '17'TFPT '179'RTTTR6 ft'ifl 'I'Iti ft 'Ii'4) 
HiI"I / 
The above application shall be made in duplicate in Form No. EA-8 as specified under Rule, 9 of Central Excise 
(Appeals) Rules, 2001 within 3 months from the date on wInch the order sought to be appealed against is 
communicated and shall be accompanied by Iwo copies each of the OI() and Order-In-Appeal. It should also be 
accompanied by a copy of TR-6 Challan evidencing payment of pi'escrihed tee as pn-scribed under Section 35-
EE of CEA, 1944, under Major Head of Account, 

ujl 1taii 17 iT11{F'I '8i{t 17ft1n'4'11 ft MNi11i{'IT I - - - 
M4i 'I'IU ''tH Ti17 'iI'A '"'l'A iTt 'I'-I 'PT 7T9T 'MI 200,'- fl 17'TpfiT i.'U Mi" TP 'iFi "!'Ii Ti17i r Ii' "-'41 iT .ni 17T ilT ii 
1000-/ 'FT '9'IIiH ft17T MI" I 
The revisioi'i aplication shall be accompanierl by a fee of Rs. 200/- where the amount involved in Rupees One 
Lac or less and lxs. 1000/- where the amount involved is muir than Rupees One Luc. 

'P 'FiT ?-I117 TiT'1717 4fI MT'F'[t '171 'IHi1't9T'A"'ii PiT i1TTtTftTr 'F'17T1"-f'ill"! T't'kt. 'F't'T1'4u MMi 1711Th11 'F'iTrPi2rGlPT1'T 
ftft1'FT'I(l -'!il''iT H-I"I ¶11" T'1iftT '!If'Th 'llul-)-t''i 'FT°177 Mi '1T'ri'4 P'PT71T71T177 'lull-I P4'li MIII I / In cas"e 

if the order coyers variousnumhers ol order- in Original, fee br each O.l.C). should be paid in the aforesaid 
manner, not withstanding the fact that the one appeal to the Appellant 'i'm'ibunal or the one application to the 
Central Govt. As the case may be, is filled to avoid scriplorla work if exeismg Rs. I lakh fee o'l Rs. 100/- for 
each. 

iTi11iTifrff'T -11'.1/'I'A i17IT 'l"117, 1975, "17 PpTtit-I '17 'l-t/'-iu' 11771 "lTT'T  IT71 'lT719tft'API 117  f8i1iI 6.50 "'i 'ITT -iviue' 
I 'ii Mi-li ft-r / - 

One copy of application or 01.0. as the case may be, and, the order of the adjuclicating authority shall bear a 
court fee stamp of Rs.6.a0 as prescribed under Schedule-I in terms of the Court Fee Act,1975, as amended. 

"liHi "[', 't'- E 'lil j7 tTT I'1i4.  111411 rm71Tf17, ('t.i  ftfiit) )'Hi141, 1982 17' 17'ftiT D iTT 'TTftIT HIH'ii ft 
s'-u ii'-u liT 4t3FT'i SPTT Mi'fFI 1t.1I M'II I / 

Attention is also invited to the rules covering these and other related matters contained in the Customs, Excise 
and Service Appellate Tribunal (Procedure) Rules, 1982. 

- i'fi41  '1Tfii'&) 111 'l'1j-Iiri'I 't.'l 'T llrxtt MIII', 1i'-'ii 117 -14)-Ill'! 'Au19T9T '17 141', Apft'91'-I'f ftHi'flI miie 
www.cbec.gov.in  T 'FiT '151 17 ij . . ' 
For the elaborate detailed and latest provisions relating to filmg of appeal to the higher appellate authority, the 
appellant may reb"er to the Departmental website wwwc'becgovmn, 
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I
Appeal No: V2/45/GDM/2018-19 

:: ORDER IN APPEAL::  

M/s. Transworld Terminals Private Limited, Bharat CFS, Zone-i, MPSEZ, 

Mundra (hereinafter referred to as 'appellant') filed present appeal against Order-

in-Original No. 1/JC12018-19 dated 21.5.2018 (hereinafter referred to as 

"impugned order") passed by the Joint Commissioner, Central GST, Gandhidham 

(Kutch) (hereinafter referred to as "the adjudicatirg authority"): - 

2. The brief facts of the case are that Show Cause Notice No. IV/15-

119/ST/ADC/2015 dated 15.3.2017 was issued to the appellant demanding 

service tax of Rs. 43,97,562/- on transportation income earned by the appellant 

during FY 2011-12 to FY 2014-15 under Section 73(1) of the Finance Act, 1994 

(hereinafter referred to as "the Act) along with interest under Sectio 75 of the Act 

and for imposition of penalties under Section 76, Section 77 and Section 78 of the 

Act. The lower adjudicating authority vide impugned order confirmed the demand 

of service tax of Rs. 43,97,562/- along with interest and imposed penalty of Rs. 

10,000/- for failure of appellant to furnish information to the department and also 

imposed penalty of Rs. 43,97,562/- under Section 78 of the Act. 

3. Being aggrieved with the impugned order, appellant preferred the present 

appeal, inter-a/ia, on the following grounds: 

(i) The appellant facilitates transportation of empty and laden containers from 

port to CFS and vice-versa and charged .freight from their customers; that the 

transportation activity carried out by the appellant gets covered under Goods 

Transport Agency service; that in case of GTA service, liability to pay service tax is 

on the person liable to pay the freight; that in the present case, liability to pay 

freight lies upon the consignor or consignee and not on appellant being the 

transporter and therefore, appellant is not liable to pay service tax on GTA service 

provided for transportation of empty and laden containers; that the appellant 

specifically mentions the value on which service tax is liable to be paid by the 

service receiver after claiming abatement and the amount of service tax to be paid 

in the invoices raised towards transportation of empty containers; that the invoices 

raised by the appellant and copy of confirmation letter obtained from one of the 

customers PIL Mumbai Private Limited evidencing the fact that service tax in 

respect of freight income earned by the appellant is paid by the customers were 

submitted in reply to SCN, however, the lower adjudicating authority has ignored 

the documentary evidence; that demanding service tax on same income from two 

persons would amount to double taxation; that the appellant relied on decisions in 

the case of J.K. Sugar Ltd. reported as 2016 (43) STR 292 (Tn.- All.) and Rucha' 

Engineers Pvt Ltd reported as 2015 (39) STR 518 (Tn — Mumbai) to say that 

once the service tax is paid, it cannot be demanded from the other party; that co- 

PageNo.3ofl2 



Appeal No: V2/45/DM/2O18-19 

joint reading of Section 68(2) of the Act, Notificatioi No. 36/2004-ST dated 

31.12.2004, as amended (uptO 30.6.2012) and Notification No. 30/2012-ST (w.e.f. 

1.7.2012) and Rule 2(1)(d) Of Service Ta'x.Rules, 1994 povides that person liable 

to pay freight is the person liable to pay service tax under reverse charge; .that the 

appellant also relied on decisions in the case of Gurbachan Singh reported as 

2017-TlOL-1342-CESTAT-ALL., MSPL Ltd. reported as 2008-TIOL-2137-

CESTAT-BANG., Angiplast Private Limited reported as 2013-TIOL-785-CESTAT-

AHM., in support of their contention. 

(ii) Prior to 1.7.2012, service tax *as levied only on the services defined to be 

taxable under Section 65(1 05) of the Act. Therefore, for the period from April, 2011 

to June, 2012, it is must that the demand should be raised mentioning the 

specified taxable category and theloWer adjudicating authority in his findings did 

not specify the category under which the disputed income shall get taxed which 

indicates that the lower adjudicating authority failed to understand the nature of 

transactions undertaken by the appellant and has failed to determine the category 

under which service tax is
, 
 liable to be paid by the appellant. The department is 

under obligation to prove that the appellant has carried out an activity which is 

subjected to service tax under the provisions of the Act. The appellant relied on 

decisions in the case of Shubharn Electricals reported as 2015 (40) STR 1034 (Tn. 

— Del.) affirmed by the Hon'ble Supreme Court reported as 2016 (42) STR (J312), 

Brindavan Bevecas Pvt. Ltd. reported as 2007 (213) ELT 487 (SC) to say that 

the impugned order confirmed demand of service tax without prescribing the 

taxable category is unsustainable in law. 

(iii) The lower adjudicating authority has invoked valuation provisions under 

Section 67 of the Act for the purpose of levying service tax on freight and export 

cargo handling income earned by the appellant. The appellant submitted that 

valuation provisions cannot be invoked in a case where service itself is not taxable 

in ihe hands of the appellant. The impugned order has simply picked up the 

amounts from the financial statements of the appellant and confirmed service tax 

on the transportation income without providing reasonable justification as to why 

such income is taxable in the first place. The freight income is not taxable as the 

reverse charge mechanism provided under Service Tax Rules, which transfer the 

onus to pay service tax in respect of such income on the recipient of service and 

the cargo handling income in relation to export cargo is excluded from the 

definition of taxable service, thus question of invoking valuation provisions does 

not arise. 

(iv) The impugned order, at Para 28 .Para 29, has held that the appellant has 

not issued consignment notes and hence,not fulfilled mandatory requirement so 

Page No.4 of 12 
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as to classify the transportation service provided by the appellant under .the 

category of GTA service. The findings of the lower adjudicating authority were not 

part of the SCN issued to the appellant. The appellant submitted that audit officers 

were satisfied with the invoices and other related documents furnished to them by 

the appellant and therefore, findings of non-issuance of consignment note is 

baseless and uncalled for. The impugned order at Para 28.3 and Para 28.4 of the 

impugned order referred statutory provisions and CBEC Circular and findings were 

recorded, which were not part of the SCN. Hence, the appellant submitted that the 

lower adjudicating authority has traversed beyond the SCN. The appellant 

submitted that SCN is the foundation of any case and the adjudication has to be 

done within the four corners of the SCN and confirmation of demand on a ground 

which is different from the ground proposed in SCN is not permissible. The 

appellant relied on decisions in the case of Toyo Engineering India Limited 

reported as 2006 (201) ELT 513 (SC), NTB International Pvt. Ltd. reported as 

2013 (296) ELT 271 (Tn. — Del.), Deepak Fertilizers & Petro Corporation Ltd. 

reported as 2009 (243) ELT 408 (Tn. — Mumbai). 

(v) The impugned order has been passed demanding service tax on 

transportation income earned by the appellant as ascertained in the SCN. The 

SCN has simply picked up the amounts-from the 'transportation charges' income 

as reflected under the head 'Sale of services — container freight station' in the 

Profit & Loss account. The appellant submitted that the income recorded under the 

head 'Transportation charges' included the amount earned towards handling of 

export cargo. The said details were made available by them in reply to SCN and 

even then the lower adjudicating authority has confirmed the demand of service 

tax on export cargo handling income as transportation income. The export cargo 

handling income is outside the scope of taxable service for the period upto 

30.6.2012, and w.e.f. 1.7.2012, the appellant has collected and paid service tax on 

the same. On a combined reading of Section 65(105) of the Act and Section 

65(23) of the Act, it can be understood that the cargo handling service in relation 

to export cargo was out of the definition of cargo handling service and thereby out 

of the ambit of taxable service, meaning thereby, service tax cannot be levied on 

cargo handling service rendered in relation to export cargo up to 30.6.2012. The 

appellant relied on CBEC Circular No. B.11/1/2002-TRU dated 1.8.2002 and 

decision of Karnataka High Court in the case of Konkan Marine Agencies reported 

as 2009 (13) STR 7 (Kar.) in support of their contention and submitted that the 

appellant is not liable to pay service tax on Rs. 1,79,63,007/- pertaining to cargg-. 

handling service rendered in relation to export cargo for the period u 

consideration. 

(vi) The department has issued two SCNs for the same period April, 201 1tO 

Page No. 5 of TQ.: 



Appeal No: V2/45/GDM/2018-19 

March, 2013 on different grounds. The SON dated 15.3.2017 issued by the 

Assistant Commissidner has treated the freht and cargo handling income as 

taxable and demanded service tax, pp the oTher hand, another SON dated 

15.3.2017 issued by the Joint Commsioner has treated the freight and cargo 

handling income as exempted income and demanded reversal of cenvat credit of 

inputs and input services under Rule 6(3) o Cenvat Credit Rules, 2004. The 

departrient cannot burn both the sides of the same candle and cannot demand 

service tax on the same income by hoiding two different positions and findings of 

the lower adjudicating authorityat Para 31 of The impugned order is not correct, 

legal and proper. 

(vii) The SON was issued on 15.3.2017 for the period April, 2011 to March, 

2016; that the SON has to be issued within 5 years from the 'relevant date' i.e. 

date of filing of ST-3 return, ayen in the case ci fraud, collusion, suppression of 

facts, etc.; that the ST-3 return for the period Aoril, 2011 to September, 2011 was 

filed on 17.12.2011 and the last date to issue SON for the said period expired on 

16.12.2016, therefore, SON issued on 15.3.2017 is invalid and in violation of the 

law; that the appellant produced copy of ST-3 return for the period April, 2011 to 

September, 2011 in the Appeal Memo and submitted that the lower adjudicating 

authority has provided incorrect findings at Para 31 .2 of the impugned order that 

ST-3 return was filed on 23.6.2012; that demand of service tax for the period April, 

2011 to September, 2011 needs to be set aside on theabove ground of limitation. 

(viii) The appellant bas fully co-operated throughout the entire investigation and 

all the relevant documents as and when called for were also submitted to the 

department. Audit of the records of the appellant has been conducted every year 

and all the information has been known to the department and no observation has 

been raised by the audit officers from the period 2008-09 to 2013-14. Later on, the 

department cannot allege suppression of facts and intent to evade payment of 

service on the part of the appellant, wh?n a;&the facts and all the details were 

always available with the department. The appellant relied on decisions in the 

case of Ohandela Travels reported as 2013 (32) STR 453 (Tn. — Del.), Web 

Impression (I) (P) Ltd. reported as 2011 (21) STR 482 (Tn. — Kolkata), Sap India 

Pvt. Ltd. reported as 2010 (19) STR 92 (Tn. — Bang.) and Hyundai Unitech 

Electrical Transmissions Ltd. reported as 2005 (187) ELT 312 (Tn. — Mumbal) 

wherein it has been held that suppression can be alleged only when the 

documents which indicate the guilty mind are not before the departmental officers. 

Hence, the demand of service tax pertaining to the period from April, 2011 to 

March, 2015 is barred by limitation of time. 

(ix) The lower adjudicating .authority has réHed on the decision in the case of 
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Karur Vysya Bank reported as 2017 (6) GSTL 436 (Tn. — Chennai) wherein it has 

been held that information required by the law to be disclosed to revenue by 

assessee, if not disclosed then such non-disclosure is attributable to intention of 

assessee that amounts to suppression. The lower adjudicating authority also relied 

on decision in the case of Chenai Port Trust reported as 2017 (5) GSTL 394 (Tn. 

— Chennal) wherein facts of the case were that the assessee has not disclosed 

terminal handling charged earned by the assessee from railways in the service tax 

returns thereby leading to invocation of provisions regarding suppression of facts 

with intent to evade payment of service tax against the assessee. Both these 

cases relied upon in the impugned order are completely opposite to the present 

case since, the department has conducted audit of records of the appellant every 

year and the department was aware of the nature of business activity conducted 

by the appellant and the audit reports were issued without any such observations. 

(x) Notwithstanding the above submissions, the appellant submitted that even 

if service tax is payable, the cum-tax benefit should be granted to them since the 

consideration received by the appellant should be treated as inclusive of service 

tax payable as per Section 67(2) of the Act. The appellant relied on decisions in 

the case of Maruti Udhyog Limited reported as 2002 (141) ELT 3 (SC), Shakti 

Motors reported as 2008 (12) STR 710 (Tn. — Ahm.), and Advantage Media 

Consultant reported as 2009 (14) STR J49 (SC). 

(xi) The service tax is not payable, interest under Section 75 of the Act cannot 

be recovered and penalty cannot be imposed under Section 78 of the Act. The 

appellant relied on decisions in the case of Jam Kalar Samaj reported as 2015 (38) 

STR 995 (Tn. — Mumbai) and Sundaram Textiles Ltd. reported as 2014 (36) STR 

30 (Mad.) in this regard. 

(xii) The existence of mens rea cannot be established and therefore, no penalty 

under Section 78 of the Act can be imposed. The appellant relied on decision of 

the Hon'ble Supreme Court in the case of Hindustan Steel reported as 1978 (2) 

ELT (J159) to say that for failure to carry out the statutory obligation was the result 

of quasi-criminal proceedings and that penalty would not ordinarily be imposed 

unless the appellant either acted deliberately in defiance of law or was guilty of 

conduct contumacious on dishonest or acted unconscious disregard of their 

obligations. 

4. Personal hearing in the matter was attended by S/Shri Darshan Ranavat, 

Chartered Accountant and Umesh Pandya, Manager (Finance), who reiterated the 

grounds of appeal and submitted that the activity of cargo handling in respect of 

export cargo has been excluded from the definition, no service tax is payable as 

also explained in CBEC Circular No B-11/1/2002-TRU dated 1 82002 ftiat 

\ r.\. 
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services of transportation of empty containers from port to CFS and vice-versa are 

GTA only and hence, not payable by them; that demand for the period from April, 

2011 to Septemjer, 2011 is time barred being beyond 5 years because SCN was 

issued on 15.3.2017 and service tax return for the period filed on 17.12.2011; that 

this is 2nd  SCN for same period but issued by the Assistant Commissioner, Service 

Tax Division, Gandhidham. 

FINDINGS:  

5. I have carefully gone through the facts of the case, impugned order, 

grounds of appeal and the. submissions made during personal hearing. I find that 

the appellant has deposited Rs. 3,29,817'!- equivalent to 7.5% of service tax 

confirmed vide impugned order and thus the appellant has complied with the 

requirement of Section 35F(i) of the Central Excise Act, 1944, as made applicable 

in service tax matters vide Section 83 of the Act. Therefore, I proceed to decide 

this appeal. The issue to be decided in the present case is as to whether 

confirmation of .demand of service tax on the value of cargo handling service 

provided by the appellant in relation to export cargo and value of transportation 

charges recovered by the appellant towards transportation of empty containers is 

correct or not. 

6. At the outset, I find that the appellant has contended that multiple SCNs 

have been issued - one demanding service tax on transportation income earned 

by the appellant and another for reversal of cenvat credit under Rule 6(3) of CCR, 

2004, considering transportation income and other income as value of exempted 

servibes! I also find that the impugned SCN dated 15.3.2017 issued by the 

Assistant Commissioner for the period from 2011-12 to 2014-15 demanding 

service tax on transportation income and export cargo handling income whereas 

another SCN issued to the appellant on same date i.e. 15.3.2017 by the Joint 

Commissioner demanded reversal of cenvat credit availed on common input 

services considering transportation income and export cargo handling income as 

exempted services. Hence, I find that the stand of the department is/was not clear 

whether to consider the income earned by the appellant towards rendering of 

export cargo handling and towards transportation of empty containers is liable to 

service tax or not and hence, I find that this argument of the appellant is correct to 

this extent. 

7. I find that the impugned order confirmed demand of service tax on income 

mentioned under the head £transportation  charges income' in the financial records 

of the appellant during FY 2011-12 to FY 2014-15 considering the entire amount 

to be of transportation activities of the appellant. The appellant has submitted that 

out of total income of Rs. 4,16,22,914/- mentioned in their financial records as 
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transportation income, Rs. 1,79,63,007/- pertained to income earned towards 

rendering of cargo handling service in relation to the export cargo and Rs. 

2,36,59,908!- pertained to income earned towards transportation of empty 

containers. The appellant has contended that activity of export cargo handling was 

out of purview of definition of 'Cargo Handling Service' under Section 65 (23) of 

the Act and was not a taxable service. I would like to reproduce definition of 

'Cargo Handing Service' as provided under Section 65(23) of the Act, which reads 

as under: - 

(23) "cargo handling service" means loading, unloading, packing or 
unpacking of cargo and includes, — 
(a) cargo handling services provided for, freight in special 
containers or for non-containerised freight, services provided by a 
container freight terminal or any other freight terminal, for all modes 
of transport, and cargo handling service incidental to freight; and 

(b) service of packing together with transportation of cargo or 
goods, with or without one or more of other services like loading, 
unloading, unpacking, 

but does not include, handling of export carqo or passenger 

baggage or mere transportation of goods. 

(Emphasis supplied) 

7.1 It could be seen from the definition of 'Cargo Handling Service' as provided 

under Section 65(23) of the Act that handling of export cargo is excluded from the 

definition of 'Cargo Handling Service' which makes clear that the legislation has 

kept handling of export cargo out of purview of service tax net and thus, the 

activity of handling of export cargo is non-taxable service and therefore, service 

tax cannot be demanded on income pertaining to export cargo handling income for 

the period upto 30.6.2012. I further find that w.e.f. 1.7.2012 the classification of the 

services has been done away with and all the services except those specified in 

negative list of services are liable to service tax in terms of Section 66B of the Act 

inserted w.e.f. 1.7.2012 and therefore, service tax is payable on cargo handling 

service in relation to export cargo w.e.f. 1.7.2012. However, I find that the 

appellant has contended that they have started paying service tax on cargo 

handling service in relation to export cargo w.e.f. 1.7.2012 and' therefore, no 

service tax can again be demanded on the said service even for the period from 

1.7.2012 and onwards. Hence, I set aside the impugned order confirming demand 

of service tax on export cargo handling income. 

8. I also find that the impugned order has confirmed demand of service tax on 

full value of transportation income. The appellant contended that the said income 

was earned by them towards transportation of empty containers from port to CFS 

and vice-versa provided by the appellant to their customers to whom invoices were 

raised for recovery of freight charges and the invoices indicating that service tax 

liability is on the consignor or consignee, as the case may be. The impugned 

held that the appellant had not issued consignment notes and therefore, service Qf 
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transport of empty containers cannot he considered as GTA service whereas, the 

appellant has contended that invoic raised or recovery of freight charges 

indicated that service tax liability is or the ccrignor or consignee, as the case 

may be as per Notification No. 3612004-ST dated 31.12.2004, as amended and 

Notification No. 30/2012-ST dated 20.6.2012 and Rule 2(1)(d) of Service Tax 

Rules, 1994 and hence, service tax n respect of GTA service is required to be 

paid by the recipient of service under reverse charge. I would like to examine 

definition of 'Goods Transport Agency' as provided under Section 65(50b) of the 

Act and Rule 4B of Service Tax Ruies, 1994, which reads as under: 

(50b,) "goods transport agency'5  means any person who provides 
service in relation to transport of goods by road and issues 
consignment note, by whate'er name called; 
RULE 4B. Issue of consignment note. — Any goods transport 

agency ihich provides ser1ce in relation to transport of goods by 

road in a goods carriage shall issue a consignment note to the 

recipient of Service: 

Provided that where any taxable service in relation to transport of 

goods by road in a goods carriage is wholly exempted under section 

93 of the Act, the goods transport agency shall not be required to 

issue the consignment note. 

Explanation. - For the purposes of this rue and the second proviso 

to rule 4A, "consignmeit note" means docim ent, issued by a 

goods transport agency aganst the receipt of goods for the 

purpose of transport of goods by road in a goods carriage, 

which is serially numbered, and contains the names of the 

consignor and consignee, registration number of the goods 

carriage in which the goods are transported, details of the 

goods transported, details of the place of origiA and 

destination, person liable for paying service tax whether 

consignor, consignee or the goods transport agency. 

(Emphasis supplied) 

8.1. I find that any person who provides service in relation to transport of goods 

by road and issues consignment note, by whatever name called, is Goods 

Transport Agency and the consignment note is a document issued by Goods 

Transport Agency which is serially numbered and contains name of the consignor 

and consignee, registration number of the goods carriage, details of goods 

transported, details of place of origin and destination and details of person liable 

for paying service tax. In the present case, I find that the appellant has transported 

empty containers and issued invoices as per Explanation to Rule 4B of Service 

Tax Rules, 1994 containing all, these details and therefore, the services of 
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transportation of empty containers is nothing but a GTA service. I further find that 

Rule 2(1)(d) of Service Tax Rules, 1994 provides that in relation to service 

provided by GTA, person liable to pay freight is a person liable for payment of 

service tax, which reads as under:- 

(d) "person liable for payinq seivice tax", - 

(B) in relation to sen/ice provided or agreed to be provided by a 
qoods transport agency in respect of transportation of goods by 
road, where the person liable to pay freight is,— 

(I) any factoiy registered under or governed by the Factories 
Act, 1948 (63 of 1948); 

(II) any society registered under the Societies Registration Act, 
1860 (21 of 1860) or under any other law for the time being in force 
in any part of India; 

(III) any co-operative society established by or under any law; 

(IV,) any dealer of excisable goods, who is registered under the 
Central Excise Act, 1944 (1 of 1944) or the rules made thereunder; 

(V) any body corporate established, by or under any law; or 

(VI) any partnership firm whether registered or not under any law 
including association of persons; 

any person who pays or is liable to pay freight either himself 
or throuqh his agent for the transportation of such goods by road in  
a goods carriage: 

Provided that when such person is located in a non-taxable 

territory, the provider of such service shall be liable to pay service 

tax. 
(Emphasis supplied) 

8.2 I also find that the appeHant has contended that the service receivers have 

paid service tax on transportation of empty containers under reverse charge 

mechanism as provided under Rule 2(1)(d) of Service Tax Rules, 1994 and 

Notification No. 30/2012-ST dated 20.6.2012. I further find that CESTAT, New 

Delhi in the case of Drollia Electronics Pvt. Ltd. reported as 2016 (43) STR 261 

(Tn. — Del.) has referred CBEC Circular No. 104/07/2008-S.T., dated 6-8-2008 to 

treat the transportation service together with loading and unloading as GTA 

service even when the service provider had not issued consignment note. I alsq:::;  

find that liability of payment of service tax in respect of GTA service on 
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recipient of the service even prior to 1.7.2012 e: so w.e.f. 1.7.2012. Therefore, 

I hold that no service tax can be riemanded from the appellant in respect of 

transportation income recorded by rhe wpeienc their financial records. Hence, I 

set aside the impugned order confmir dem:d of service tax on value of GTA 

service. 

9. In view of above, I find that the entire demend of service tax on the value of 

export cargo handling and value of GTA servioe. is not sustainable. Since the 

demand of service tax is not tenabe, set aside the impugned order for recovery 

of interest under Section 75 of the Act and penalties imposed on the appellant 

under Section 77 and Section 78 of the Act. 

10. In view of above, I set aside the impugned order and allow the present 

appeal. 

C  tfikl &d d iIc1I 

11. The appeal filed by the appellant is disposed off in above terms. 

M/s. Transworld Terminals ~ic1 
BharatCFS, Zone-I. 

MPSEZ, Mundr 
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