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Appeal No: V2/28/GDM/2018-19

. +: ORDER-IN-APPEAL ::

M/s Gokul Agro Resources Ltd, Kutch (hereinafter referred to as
“Appellant”) filed Appeal No. V2/28/GDM/ 2018-19 against letter F.No. V/41-
1/Anjar-Bhachau/Refund/2018-19 dated 13.4.2018 (hereinafter referred to as
‘impugned letter’) issued by the Dy. Commissioner, Central GST & Central
Excise, Anjar-Bhachau Division, Gandhidham Commissionerate (hereinafter

referred to as ‘lower adjudicating authority’).

2. The brief facts of the case are that the Appellant holding Service Tax
Registration No. AAFCG6591ASD003, was engaged in export of Raw Cotton. The
Appellant filed refund claim of Rs. 3,47,515/- on 3.4.2018 under Notification
No. 41/2012-ST dated 29.6.2012,as amended, in respect of service tax paid on
services availed for export of goods. The lower adjudicating authority rejected
the refund claim vide the impugned letter on the ground that refund claim was
filed beyond one year from the Let Export Order (LEO) dates in all shipping bills

involved in the claim and hence, the claim is hit by limitation of time.

3. Being aggrieved with the impugned letter, the Appellant has preferred
appeal, inter-alia, on the following grounds:-

(i) They had filed refund claim of Rs. 3,47,515/- under Notification No.
41/2012-ST dated 29.6.2012 on 3.4.2018 for the services availed for goods
exported as per following shipping bills:-

Sl. No. | Shipping bill No Shipping bill date | Date of Let Export
Order
1. 3610294 21.1.2017 23.1.2017
2. 3542935 18.1.2017 21.1.2017
3. 3577121 20.1.2017 21.1.2017
4. 3224044 3.1.2017 5.1.2017
5. 3302965 6.1.2017 12.1.2017
6. 3471012 16.1.2017 18.1.2017
7. 4298641 22.2.2017 23.2.2017
8. 4314339 23.2.2017 25.2.2017
9. 4492631 2.3.2017 3.3.2017
10. 4477239 10.3.2017 14.3.2017

(ii)  There is no dispute that they had received services which were used for

exported goods; that primary motive of Notification No. 41/2012-ST is to reduce
burden of tax on export by way of granting refund of services tax paid on input

services used for exported goods.

(iii) There is no allegation in the impugned rejection letter that the refund
claim was incomplete, incorrect or defective,‘ The only allegation raised is that
--th'é claim was filed late; that reason for délay in filing the claim is that the
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Appeal No: V2/28/GDM/2018-19

relevant shipping documenfs were mispléc':ed and Whé,ri they were recovered,
they immediately filed the claim; that there was just two months delay in filing
the refund claim for which substantive benefit of refund due to export cannot
be denied to them; that théy have compliéd with substantive conditions of the
notification and non fulfillment of procedural/technical condition may be
condoned and they relied upon the following case laws:

(a) Madhav Steel-2010-TIOL-575-High Court-Mum
(b) Modern Process Printers-2006(204) ELT 632

(c) Ford India Pvt Ltd-2011(272) ELT 353

(d) Ashima Dyecott Ltd-2011-TIOL-905-CESTAT-AHM

3.1 In Personal Hearing, Shri Parshottam Prajapati, Executive of the
Appellant reiterated the grounds of Appeal.

Findings:-

4, | have carefully gone through the facts of the case, the impugned letter
and written as well as oral submissions made by the Appellant. The issue to be
decided in the present appeal is whether the Appellant is eligible for refund
under Notification No. 41/2012-ST dated 29.6.2012, as amended or claim of the

Appellant is time barred ?

5. I find that the lower adjudicating authority has rejected the refund claim
filed by the Appellant under Notification No. 41/2012-ST dated 29.6.2012, as
amended on the ground that claim was filed beyond one year from the Let
Export Order (LEO) dates mentioned in shipping bills involved in the claim
and hence, the claim is hit by limitation of time. The Appellant has not
disputed about the fact that the refund claim was filed beyond one year from
the Let Export Order dates but contested on the ground that they have
complied with substantive condition of the notification saying that there was
just two months delay in filing the refund claim for which substantive benefit of
export cannot be denied to them; that non fulfillment of procedural/technical

conditions may be condoned.

6. | find that Notification No. 41/2012-ST dated 29.6.2012, as amended
prescribed time limit of one year from the date of export of goods for claiming
rebate of service tax as per Paragraph 3(g) ibid, which reads as under:
“(g) the claim for rebate of service tax paid on the specified services used for
export of goods shall be filed within one year from the date of export of the said

goods. )
Explanation. - For the purposes of this clause the date of export shall be the date

~ ... on which the proper officer of Customs makes an order permitting clearance
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Appeal No: V2/28/GDM/2018-19

and loading of the said goods fbr exportation under section 51 of the Customs
Act, 1962 (52 of 1962);”

6.1 | find that above condition is substantive and cannot be called procedural
or technical by any stretch of imagination and hence, cannot be condoned. |
rely on the order passed by the Hon’ble CESTAT, New Delhi in the case of Life
Long India Limited reported as 2016 (43) S.T.R. 314 (Tri. - Del.), wherein it has
been held that,
“5. In respect of those claims which were found by the impugned order as
well as the primary adjudication orders to be beyond the period of lifnitation, 1d.
counsel for the appellantsfcontendsftﬁ:at since the delay was not considerable,

the authorities below shouild have exercised discretion.and condoned the same.

This contention does not commend acceptance by the Tribunal. Paragraph 3(g)

of the Notification No. 41/2012—S.T? cléarlv indicatés the period of limitation

and provides no discretion for condonéi_tion of the delay. In the éircumstancesJ it

cannot be gainfully contended that the ‘guthoriﬂ had a reservoir of discretion to

condone the delay, if satisfied with "reasons for the delay for making an

application for refund.”

(Emphasis supplied)

6.2 | also rely on the order passed the Hon’b}e CESTAT, New Delhi in the case
of Salora International Ltd reported as 2017 (47) S.T.R. 177 (Tri. - Del.),
wherein it has been held that, |
“5. The Para 3 of the notification clearly lays down that the refund shall be
filed within one year from the date of export of the goods and explanation
attached to the said condition clearly lays down that the date of export shall be
the date on which the proper officer of the JCustoms makes an order permitting
Llearance of the goods. Admittedly in the present case, the refund stands filed
by the appellant after the “let-go” order was passed by the Customs. As such the
limitation aspect which stands provided in the notification itself, cannot be

diluted and the refund filed after that date cannot be held admissible.”

(Emphasis supplied)

7.1  In view of above,' | hold that the Appellant is not eligible for refund
under Notification No. 41/2012-ST dated 29.6.2012, as amended as the claim
was filed beyond one year from date of export and consequently hit by

limitation of time prescribed at Para 3(g) of notification supra.

8. | also examine the case laws relied upon by the Appellant as under:
(i) In the case law of Madhav Steel-2010-TIOL-575-High Court-Mum, issue

.. involved was that the petitioner had failed to establish that the goods sold by
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the petitioner to the exporter under 7 invoices, form part of the goods
purchased by the petitioner from fhe'manufatturer under the 11 invoices raised
by the said manufacturer The Hon ble H1gh Court held that documents produced
by the petitioner established that the goods purchased by the petitioner from
the manufacturer are the goods sold by the petltloner to the exporter and the
same have been exported by the said exporter and hence, the petitioner was

eligible for rebate.

(ii)  In the case law of Modern Process Printers-2006(204) ELT 632, the rebate
claim filed by the party under Notification No. 41/2001-C.E.(N.T.) dated
26.6.2001 was rejected on the ground that the party failed to file declaration
containing input output ratio with the jurisdictional Asst. Commissioner as
required under Para(1) of the said notification. The Revisionary Authority held
that procedural infraction of Notification/Circulars etc. are to be condoned, if
exports have actually taken place and that substantive benefit cannot be denied

for procedural lapses.

(iii)  In the case law of Ford India Pvt Ltd-2011(272) ELT 353, the party had
filed rebate claim under Rule 18 of the Central Excise Rules, 1944 read with
Notification No. 41/2001-CE(NT) within time limit but later on when Cenvat
credit was held to be ineligible, the party paid duty subsequently. The Hon’ble
Tribunal held that substantive compliance is sufficient where factum of export is
not in doubt and that rebate being a beneficial scheme, it should be interpreted

liberally.

(iv) In the case law of Ashima Dyecott Ltd-2011-TIOL-905-CESTAT-AHM, the
party had filed claim for refund of service tax paid on the various services
utilized for export of goods which was rejected on procedural and technical
grounds like non-mention of the Vsiervice tax reg'istration in the invoices, service
tax registration of the service provider under a different category etc. The
Hon’ble Tribunal remanded the metter by observing that some of the defects are
rectifiable and in some cases it can be proved by production of other evidences
that the services on which refund has.: been claimed, stand uti[ized by the

appellant for export of their goods.

8.1 | find that none of the case laws relied upon by the Appellant deals with
delay in filing rebate claims beyond stipulated time limit. Since, facts involved
in relied upon case laws are different and distinguishable from the present case,
the said case laws are not applicable to the facts of the present case.

7 N .
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9. I, therefore, uphold the impugned order and reject the appeal filed by
the appellant.

9.1  3rdielehd! EaRT ot I 315 I HT TATERT ITRFd a0 & fFar A g |
9.1  The appeal filed by the Appellant is disposed off as above.
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